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JUDGES  AND  OFFICERS  OF  THE  SUPREME  COURT. . 


JUDGES.  ^ 
Prior  to  September,  1870. 
Hon.  CHESTER  C.'COLE,  Des  Moines,  Chief  Justice. 
"    GEORGE  G.  WRIGHT,  Des  Moines,         ) 
**    JOSEPH  M.  BECK,  Fort  Madison,  V  Judges. 

«    ELIAS  H.  WILLIAMS,  Clayton  county, ) 

Subuquent  to  September,  1870. 
Hon.  CHESTER  C.  COLE,  Des  Moines,  Chief  Justice. 
«    JAMES  G.  DAY,  Sidney,  ) 

«    JOSEPH  M.  BECK,  Fort  Madison,  [  Judges. 
«    WILLIAM  E.  MILLER,  Iowa  City, ) 

CLEBK. 

CHARLES  LINDERMAN,  Des  Moines. 

ATTORNEY-GENERAL. 

HENRY  O'CONNOR,  Muscatine. 

REPORTER. 

EDWARD  H.  STILES,  Ottumwa. 


JUDGES  OF  THE  DISTEICT  OOUET. 


IBT   District— JOSHUA  TRACY. 

2d     DiflTBiCT— HARVEY  TANNEHILL. 

ft«     TfcTomoT/^      i  JAMES  G.  DAY  a 
to    District- j  j^j^gg  ^^^PILL,, 

4th  District— HENRY  FORD. 

6th  District— H.  W.  MAXWELL. 

eTH  District— E.  S.  SAMPSON. 

7th  District— J.  SCOTT  BICHMAN. 

8th  District— JAMES  H.  ROTHROCK. 

9th  District— JAMES  BURT. 
10th  District— MILO  McQLATHERY. 
llTH  District— D.  D.  CHASE. 
iQm»  nrao^T/vn       j  WILLIAM  B.  FAIRFIELD.* 
12th  District-  JqeoRGE  W.  RUDDICK.8 

1  Hon.  Oso.  G.  Wright  having  been  by  the  Legislature  of  the  State  ohoeen 
TJnfted  States  Senator,  he  tendered  his  resignation  as  Judge,  which  took  effect 
September  1, 1870,  and  Hon.  James  G.  Day  was  appointed  by  the  governor  to 
nil  the  vacancy. 

Judge  Williams  having  also  resigned,  the  governor,  on  the  15th  of  Sep- 
tember, 1870,  appointed  Hon.  William  B.  Miller  to  fill  this  vacancy.  These 
appointments  extended  only  to  the  general  election  of  that  year,  and  thereat 
both  Judge  Day  and  Judge  miller  were  elected  to  fill  the  remainder  of  the 
terms,  respectively. 


*  Upon  the  appointment  of  Judge  Day  to  the  Supreme  Rench,  the  governor 
appointed  Hon,  '  "'   "'  '""       "     """  """  ^'"  "'     "  ^^ ' 

IMstrict  Bench. 


ppointed  Hon.  James  W.  MoDill  to  fill  the  vacancy  thus  created  on  the 


a  Judge  Fairfield  resigned  October  8, 1870,  and.  on  the  day  following,  Hon. 
Oborgk  W.  Ruddiok  was,  by  the  governor,  appointed  to  fill  the  vacancy. 
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OP 

(l(Ut%  in  3im  and  (Sjfdtg, 


SUPREME  COURT 


or  THI 


STATE  OF  IOWA ; 

DES  MOINES,  JUNE  TERM,  A.  D.  1870. 

IN  THE  TWENTT-raPTH  TEAR  OP  THE  STATE. 


HoH.  CHESTER  C.  COLE,  Ghikv  Jusnoi. 
"     GEORGE  G.  WRIGHT, 
"     JOSEPH  M.  BECK, 
«•     ELIAS  H.  WILLIAMS, 


>  JUDOBS. 

5,    ) 


The  Citt  op  Dubuque  v.  The  Nobthwestebk  lapB 
Insurance  Company. 

1.  Taxes :  on  pRBxiinn  or  inburanoe  companies  :  MinrioirAL  ooRFomA- 
noH.  The  annaal  premiums  of  an  insurance  company  received  by  an 
agent  thereof  residing  in  a  city,  are  not  subject  to  taxation  as  personal 
property,  nnder  the  general  power  conferred  upon  the  city  by  its  charter 
to  provide  for  the  taxation  and  assessment  of  all  taxable  property  within 
the  city. 

2.  —  Snch  premiums  are  in  the  nature  of  a  gross  iztoome,  and  do  nol 
constitute  property  in  its  proper  sense. 
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10         SUPEBMB  COURT  OP  IOWA, 

City  of  Oabaqne  t.  Korthwestern  Life  Insuxftnoe  Company. 


Ajppeal  from   GenercU  Term,  JVi'nth  District  {Dubvque 

Oaunty). 

Thursday,  June  9. 

This  is  an  action  to  recover  the  taxes  levied  by  the  city 
of  Dubuque,  for  the  year  1868,  upon  the  income  of  de- 
fendant from  premiums  on  risks  received  at  its  agency 
in  that  city.  It  was  submitted  to  the  district  court  upon 
an  agreed  statement  of  facts,  which  is  substantially  as 
follows :  The  defendant  is  a  corporation  organized  under 
the  laws  of  Wisconsin,  for  the  purpose  of  doing  the  busi- 
ness of  life  insurance.  It  has  an  agency  in  Dubuque, 
among  others  in  this  state,  for  the  purpose  of  prosecuting 
its  business.  During  the  year  1868,  there  was  received  at 
the  Dubuque  agency,  as  premiums  upon  risks  taken  in  that 
city,  the  sum  of  $19,648.  The  defendant  has  fully  com- 
plied with  the  laws  of  this  state  regulating  insurance 
companies  doing  business  here,  filing  the  statement  re- 
quired, and  paying  to  the  proper  state  officer,  two  per 
centum  upon  the  amount  of  premiums  received  by  it  in 
the  state — the  amount  received  at  the  Dubuque  agency 
being  included  therein.  The  city  council  of  plaintiff 
assessed  defendant  for  the  year  1868,  in  the  sum  of 
$19,648,  upon  the  premiums  received  at  the  Dubuque 
agency,  and  levied  a  tax  thereon  of  one  per  centum. 
Under  the  charter  of  the  city,  the  tax  became  delinquent 
January  1,  1869.  If  the  assessment  and  levy  be  legal, 
there  is  due  the  plaintiff  $220,  the  interest  and  penalty 
authorized  by  law,  together  with  the  one  per  cent  tax, 
making  that  sum.  Upon  these  facts  the  cause  was  sub- 
mitted to  the  district  court  without  a  jury,  and  judgment 
rendered  for  defendant.  The  general  term  affirmed  this 
decision.     Plaintiff  appeals  to  this  court 
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Jos.  T.  Lane  for  the  appellee. 

Beck,  J. — The  plaintiff  insists  that  the  income  of 
defendant  is  personal  property,  within  the  meaning  of  the 
law,  and  is  subject  to  taxation  for  city  purposes.  This 
is  denied  by  the  defendant,  who  insists  that  receipts  of 
premiums  by  defendant,  in  the  transaction  of  its  business 
within  this  state,  are  not  property  under  the  laws  of  the 
state,  so  that  taxation  by  the  city,  for  city  purposes,  may 
be  levied  thereon.  The  defendant  raises  another  objec- 
tion to  the  power  of  the  city  to  levy  the  tax,  which  is 
fully  argued  by  the  counsel  of  the  parties,  and  seems  to 
be  relied  upon  by  defendant's  counsel.  It  is  this :  Under 
chapter  138,  acts  of  the  12th  general  assembly,  section 
38,  every  insurance  company  is  required  to  pay  into  the 
state  treasury  two  per  centum  upon  the  premiums  on 
risks  received  by  it  during  the  preceding  year.  This  tax, 
it  is  declared  in  the  provision  just  cited,  ''shall  be  in 
full  for  all  taxes  upon  the  corporation  or  its  shares  under 
the  laws  of  this  state,  except  taxes  upon  real  propei*ty." 
It  is  insisted  that  this  provision,  in  effect,  prohibits  any 
other  taxation  of  insurance  companies,  except  as  therein 
provided  for,  and  that,  as  a  consequence,  the  city  could 
not  levy  the  tax,  to  recover  which  this  action  is  brought. 
In  reply  to  this  objection  plaintiff's  counsel  maintains, 
that  if  this  section  be  construed  as  contended  for  by 
defendant's  counsel,  its  provisions  are  in  conflict  with 
the  constitution,  article  8,  section  2,  and  article  3,  section 
30 ;  in  that  it  provides  for  the  taxation  of  the  property 
of  corporations  differently  from  that  of  individuals,  and 
that  it  is  oJT  the  character  of  a  special  law  for  the  assess-  * 
ment  and  collection  of  taxes.  The  question  thus  pre- 
sented is  a  grave  one,  as  it  involves  the  determination  of 
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the  yalidity  of  a  law  whereby  the  taxing  power  of  the 
state  is  exercised.  Its  determination  is  not  necessarily 
involved  in  the  decision  of  this  cause,  as  the  first  pomt 
noticed  above  must  be  decisive  of  our  conclusion  as  to  the 
correctness  of  the  judgment  of  the  court  below.  We  Will, 
therefore,  not  examine  the  constitutional  question  pre- 
sented, but  confine  ourselves  to  the  consideration  of  the 
other  point  in  the  case. 

The  charter  of  the  city  of  Dubuque,  chapter  210,  acts 
of  6th  general  assembly,  authorizes  the  city  coimcil  '*  to 
collect  taxes  to  defray  the  current  expenditures  and 
pay  the  debts  of  the  city"  (^  7,  p.  23);  "to  license,  tax 
and  regulate  auctioneers,  peddlers,"  and  those  prosecu- 
ting other  specified  branches  of  business,  not  enumera- 
ting, however,  insurance  companies  nor  insurance  agents 
{h  7,  pp.  18,  19,  20) ;  and,  "  to  provide  for  the  assess- 
ment of  all  taxable  property  in  said  city  with  reference 
to  taxation  for  city  purposes"  (^  7,  p.  24).  There  is  no 
other  provision  in  the  charter  conferring  power  upon 
the  city  to  levy  and  collect  taxes,  nor  prescribing  what 
shall  be  considered  "taxable  property,"  nor  conferritig 
upon  the  city  power  to  determine  what  property  shall  be 
taxable. 

The  question  to  be  determined  is  this  :  Are  the  annual 
receipts  of  the  insurance  company,  on  account  of  premi- 
ums for  risks  paid  to  its  agent  residing  within  the  city, 
property  upon  which  the  city  may  levy  and  collect  taxes? 

As  it  is  not  pretended  that  the  tax  in  question  was 
levied  under  the  authority  of  the  city  to  license  persons 
pursuing  certain  branches  of  business,  if  sustained  at  alU 
it  must  be  under  the  authority  of  the  city  to  collect  taxes 
upon  "  taxable  property."  Hence  the  solution  of  the  fore- 
going question  will  determine  the  case. 

It  certainly  cannot  be  claimed  that  the  gross  income  of 
individuals  or  corporations  from  any  business  in  which 
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tfaey  may  be  engaged,  for  a  specified  period  without 
regard  to  the  money  or  property  realized  and  on  hand  at 
the  expiration  of  the  time,  can  be  properly  described  by 
the  term  property.  No  one  will  pretend  that  the  sum 
shown  as  the  footing  of  the  debit  side  of  the  merchant's 
cash  book,  during  a  year's  business,  can  be  called  prop- 
erty. The  money  represented  by  each  item  of  the  account 
when  in  his  possession  was  j^roperty,  but  the  aggregate 
of  the  whole  amount  of  money  passing  through  his  hands 
for  a  year  could  not,  at  the  end  of  that  time,  when  he 
possessed  a  small  portion  of  it,  be  called  his  property. 
The  case  is  the  same  with  the  receipts  of  money  by  the 
agent  of  the  defendant  for  a  year. 

These  annual  receipts  are  properly  described  as  income, 
and  are  sometimes  the  basis  of  taxation.  Without  ques- 
tioning the  power  of  the  state  to  collect  taxes  thereon, 
it  must  be  admitted,  that  when  imposed  upon  the  gross 
income  without  allowing  abatement  on  account  of  expendi- 
tures and  losses,  it  would  be  a  most  oppressive  and 
tmjust  method  of  raising  revenue  when  applied  to  the 
business  of  the  country  generally.  The  state  does  not, 
except  in  certain  cases  where  sound  policy  demands  it 
and  injustice  is  not  wrought,  resort  to  this  method  of 
taxation ;  it  is  by  no  means  so  general  and  so  common, 
that,  when  adopted  by  the  city,  it  can  be  sustained  on  the 
ground  that  it  is  a  necessary  incident  of  the  taxing  power 
as  conferred  on  the  city,  or  that  it  will  be  presumed  that 
the  power  to  levy  taxes,  in  that  way,  was  granted  to  the 
city  by  implication,  in  bestowing  upon  it  the  general  power 
to  collect  taxes. 

It  will  not  be  denied  that  the  city  cannot  exercise  the 
taxing  power,  except  in  the  manner  provided  in  the 
charter  ;  certain  methods  of  raising  revenue  being  therein 
pointed  out,  they  must  be  pursued  and  no  other.  As  we 
l^ye  seen,  there  is  no  express  grant  of  power  in  the  charter 
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to  levy  the  tax  in  question.  The  city  is  limited  to  licenses, 
and  assessments  upon  taxable  property  in  raising  its 
revenue.  It  is  not  claimed  that  the  tax  was  levied  under 
the  power  to  issue  licenses  ;  we  have  seen  that  it  cannot 
be  supported  under  the  power  to  assess  taxable  property, 
for  that  upon  which  it  is  levied  is,  in  no  proper  sense, 
property.  We  conclude,  therefore,  that  it  was  assessed 
without  authority  of  law,  and  its  collection  cannot  be 
enforced* 

Affirmed. 


Greenleaf,  Admr.,  v.  The  Illinois  CEimtAL  Bailboad 
Company. 

1.  KegUgence:  wmev  ▲  quxstioit  or  law  fob  m  oou&t.  White  tha 
question  as  to  whether  a  party  has  been  guilty  of  negligence,  which 
ii  one  of  mixed  law  and  Act,  may  be  decided  as  a  question  of  law  by 
the  court,  where  the  facts  are  undisputed  or  conclusively  proved,  this 
rule  does  not  apply  when  the  facts  an  disputed,  and  the  evidence  Is 
oonflicting. 

2.  Jury  and  reroict :  special  findings  :  praotiob.  The  action  of  the 
court  below  in  rellising  to  return  the  Jury  to  their  room  to  find  spe- 
cifically upon  certain  questions  which  they  had  fiuled  and  signified 
their  inability  to  answer,  will  not  be  disturbed  when  it  is  not  appa- 
rent that  in  this  there  was  abuse  of  discretion  on  the  part  of  the  trial 
court. 

8.  Bailroad :  injueibs  to  explotebs  :  ddtt  in  p&oyidino  peoper  appli- 
ANCES.  It  is  the  duty  of  railroad  companies  to  provide  their  cars  with 
such  appliances  as  are  calculated  and  reasonably  necessary  to  insure  the 
safety  of  their  employees. 

4.  —  1.NSTEU0TI0N  CONSTEUED    IN    EXFSEENOE  THBEETO.        In    EU    aCtlOU 

against  a  railroad  company  to  recover  for  the  accidental  death  of  an 
employee,  it  was  contended  by  the  plaintiff,  on  the  trial,  that  the 
deceased  fell  under  the  train  by  reason  of  a  want  of  proper  appliances 
on  the  end  of  the  car  he  was  descending  to  uncouple  the  train.  The 
court  charged  the  jury,  in  one  of  its  instructions  that  "  it  was  the  de- 
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fendant's  daty  to  provide  cars  with  sach  appliances  as  are  best  calca- 
lated  to  Insure  the  safety  of  employees ;  and  if  a  ladder  on  the  end 
of  the  car,  or  a  handle,  as  described  by  the  witnesses,  would  be  a 
better  protection  to  life  than  the  car  which  produced  the  accidtnt. 
then  it  would  be  defendant's  duty  to  furnish  a  car  with  such  appliances.'* 
HeM, 

1.  That  a  fkir  construction  of  the  language  used  in  the  instruction^ 

under  the  circumstances  of  the  case,  did  not  warrant  the  posi- 
tion that  by  it  the  defendant  was  held  to  use  the  highest  skill 
in  procuring  the  very  best  appliances,  but  rather  those  appli- 
ances which  were  reasonably  best  calculated  to  insure  safety,  as 
compared  with  those  i^imished. 

2.  That  the  expression  ''  the  car  that  produced  the  accident,''  did 

not  assume  as  a  fact  that  the  car  produced  the  iigury,  and 
that  the  jury  could  only  reasonably  have  believed  that  it 
was  used  as  designating  the  car  which  plaintiff  claimed  was 
defective. 

6. KirowLEDOE  OF  DEFBOT  BT  ooMPANT.    If  tho  Car  iu  questiou  wai 

wanting  in  the  appliances  reasonably  necessary  for  the  safety  of 
employees  at  the  time  of  its  construction,  and  so  continued  when 
put  and  used  upon  the  road,  it  would  not  be  necessary  to  show  any 
farther  knowledge  thereof  on  defendant's  part  in  order  to  fix  its  Ua- 
biUty. 

6.  If,  however,-  it  at  one  time  had  these  appliances,  and  they  were 

afterward  removed  by  accident  or  otherwise,  then  before  an  employee 
could  recover  on  account  of  such  defect,  it  would  have  to  be  shown  that 
the  company  or  its  agents  had  notice  thereof,  or  might  have  known  it 
by  the  use  of  ordinary  care. 

7.  -*—  urowLEDOB  OF  DEFECT  BT  EXPLOTEB.  If  tho  danger  or  defect  wai 
known  to  the  employee,  or  might  have  been  known  by  the  use  of  ordi- 
Dary  care,  and  there  was  no  inducement  used  for  him  to  remain,  by 
promises  to  remove  the  danger  by  remedying  the  defect,  it  would  seem 

.  that  he  thereby  assumes  the  risk  and  would  not  be  entitled  to  recover 
for  injuries  resulting  therefrom. 

8.  — ^  EEauoENOE :  ONUS  pEOBAimi.  The  burden  of  proof  is  upon  the 
omployee  to  show  both  the  negligence  of  the  company  and  his  own  care. 
But  he  is  not  bound  to  do  more  than  raise  a  reasonable  presumption  of 
negligence  on  the  part  of  the  company. 

9L  —  WHERE  EirPLoTEE  ACTS  UEDBE  lEST&uoTioES.    Though  tho  em- 
ployee previously  knew  of  the  defect  in  the  applications  of  the  car,  hia 
riglit  to  recover  for  injuries  resulting  thereArom  would  not  thereby  be 


J0        SUPREME  COURT  OF  IOWA, 

Greenleaf  t.  IlUooia  GeDtnl  Railroad  Gompuij. 

defeated  if  he  waa  acting  at  the  time  under  the  immediate  orders  of  « 
faperior.  The  circnmstanoes  which  the  Jorj  may  take  into  considera- 
{Imi  in  passing  upon  the  question  as  to  whether  the  employee  nsed  dae 
(are,  stated  by  WaiohTj  J 

Ajppeal  from  Oenerai  Term,  Ninth  DiMrict  {Dvbuque 

County). 

Thursdat,  June  9. 

Pbbstok  Orbbnlbaf  was  in  defendant's  employ  as  a 
brakemani  and  while,  as  is  claimed,  in  the  discharge  of 
his  duty  was  killed  by  the  negligence  and  carelessness  of 
defendant  To  recover  for  this  damage  to  the  estate, 
plaintiff,  the  administrator,  brings  this  action.  Trial  and 
yerdict  for  $8,000 ;  judgment  thereon.  Affirmed  in  the 
general  term,  and  defendant  again  appeals. 

Qrane  d  Rood  for  the  appellant : 

I.  At  the  close  of  the  evidence  on  both  sides  the  de 
fendant  moved  the  court  to  direct  the  jury  to  render  a 
verdict  for  the  defendant,  and  at  the  final  submission  of 
the  case  to  the  jury  asked  an  instruction  to  the  same  effect, 
urging  as  a  reason  that  the  evidence  in  the  case  would  not 
warrant  the  jury  in  finding  a  verdict  for  the  plaintiff. 

The  court  refused  to  entertain  the  motion,  assigning  as 
a  reason  for  such  refusal  that  there  was  no  rule  of  practice 
authorizing  such  a  proceeding. 

It  is  insisted  that  such  a  motion  is  proper,  for  the  reason 
that  under  our  code  of  civil  practice  it  is  a  substitute 
for  the  motion  for  a  nonsuit  under  the  former  system  of 
practice,  that  it  ought  to  be  allowed  and  sustained  where- 
ever  under  the  old  system  of  practice  a  nonsuit  would  be 
granted,  and  in  all  cases  where  the  court  would  feel  bound 
to  set  aside  a  verdict  as  often  as  rendered  for  the  plaintiff 
on  the  ground  of  its  being  contrary  to  the  evidence.    "  In 
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the  latter  class  of  cases  a  refusal  of  the  judge  to  instruct 
the  jury  that  the  evidence  is  insufficient,  is  a  good  ground 
of  exception,  and  it  is  not  necessary  that  thei-e  should  be 
absolutely  no  evidence."  Oallahan  v.  TFare,  40  Mo.  136; 
Denny  v.  Wilh'amsy  5  Allen,  4. 

The  object  of  section  3127  of  the  Revision,  in  requiring 
the  decision  to  be  upon  the  merits,  is  obviously  to  prevent 
re-trials  and  put  an  end  to  litigation  ;  and  to  fully  carry 
out  this  object  the  court  must  exercise  the  power  of 
directing  verdicts  for  the  defendant  in  cases  where  non- 
suits would  be  proper  under  the  old  practice.  la  such 
cases  it  is  the  duty  of  the  court  to  set  aside  verdicts  for 
the  plaintiff  as  often  as  rendered.  The  exercise  of  this 
power  by  the  court  is  equally  proper  and  necessary  in  cases 
where  the  coui*t  would  set  aside  verdicts  on  the  ground 
of  their  being  contrary  to  evidence.  16  Iowa,  184;  34 
N.  Y.  13;  Wilds  v.  The  Railroad  Co.,  24  id.  433;  Alle- 
gro  V.  Durwaa^  39  id.  314 ;  The  Pittsburg  Railroad  Oo. 
V.  McGlurg^  56  Penn.  St.  294.  See  also  cases  cited  under 
next  point. 

n.  The  question  wheth  »r  or  not  a  party  has  been  guilty 
of  negligence  in  a  particular  case  is  one  of  mingled  law 
and  fact.  21  Iowa,  26.  Where  the  facts  are  undisputed 
or  conclusively  proved  by  the  evidence,  the  question  of 
negligence  must  generally  be  decided  by  the  court  as  a 
matter  of  law.     24  id.  554. 

In  Todd  V.  The  Railroad  Co.,  3  Allen,  22,  plaintiff's 
arm,  protruding  out  of  the  window  of  a  car  in  which  he 
was  riding,  came  in  contact  with  the  swinging  dt)or  of  a 
car  on  another  track  :  hjeJd^  that  '*  in  such  a  state  of  the 
evidence  it  was  the  duty  of  the  court  to  decide  on  its  legal 
elhct,  and  to  say  to  the  jury  that  the  plaintiff  had  failed 
to  make  out  his  case."  Lucas  v.  Railroad  Oo.^  6  Gray, 
64 ;  2  Kan.  490 ;  GaveU  v.  Railroad  Ob.,  16  Gray,  74  ; 
36  Mo.  202;  20  Cal.  66;  Oahagan  v.  Railroad  Co., 
Vol.  XXIX.  —  3 
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I  AUen,  187  ;  37  id.  287,  338  ;  5  Ohio  St.  567 ;  34  N.Y. 
13 ;  5  Allen,  1 ;  5  Gray,  102. 

''Questions  of  care  and  diligence,  after  the  facts  are 
proven,  must  be  decided  by  the  court"     Biles  v.  Holmes^ 

II  Ired.  16 ;  Herring  v.  Railroad  Co.,  10  id.  402. 
After  a  full  examination  of  the  subject  in  the  P.  A  CX 

Railroad  Co.  v.  McOlurg^  56  Penn.  St.  294,  it  is  held  by 
the  supreme  court  of  that  state,  that,  "  what  in  a  given 
state  of  facts  constitut^Bs  negligence  is  generally  a  question 
of  law"  to  be  decided  by  the  court. 

Precisely  the  same  principle  is  approved  by  the  supreme 
court  of  Indiana,  in  the  case  of  the  L  (&  O.  Railroad  Oo. 
V.  Rotherford,  7  Am.  Law.  Eeg.  476. 

To  same  effect  see  :  Trow  v.  The  Railroad  Co.,  54 
Vt.  497  ;  Briffga  v.  Taylor,  28  id.  325  ;  Moore  v.  Tike 
Railroad  Co.,  4  Zab.  268  :  OoUon  v.  Wood,  98  Eng.  Com. 
Law,  566. 

The  supreme  court  of  Connecticut  has  in  effect  been 
compelled  to  abandon  the  doctrine  that  the  question  of 
negligence  is  purely  a  question  of  fact  for  the  jury.  JPox 
V.  Olaatenbury,  29  Conn.  208. 

The  same  is  true  of  the  supreme  court  of  Missouri,  40 
id.  136,  and  42  id.  196,  and  of  the  supreme  court  of  Wis- 
consin, 22  id.  635. 

ni.  The  evidence  in  the  case  at  bar  was  not  sufficient 
to  carry  the  case  to  the  jury,  and  hence  it  was  the  duty  of 
the  court  to  direct  the  jury  to  find  a  verdict  for  the 
defendant 

The  burden  of  proof  was  on  the  plaintiff  to  show 
affirmatively  that  the  death  of  his  intestate  was  caused  by 
the  negligence  of  tlie  defendant,  and  that  it  was  not  to 
any  extent  caused  by  the  negligence  of  his  intestate ;  or 
rather  that  his  intestate  was  at  the  time  of  the  accident 
in  the  exercise  of  due  care  to  avoid  an  injury.     In  both 
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particulars  the  plaintiff  has  failed  to  make  out  a  prima 
facie  case. 

The  only  evidence  bearing  upon  either  point  is  to  the 
effect  that  the  last  time  the  plaintiff's  intestate  was  seen 
alive  by  any  person,  he  stood  up  between  the  tender  to 
the  locomotive  and  the  car  attached  thereto,  and  having 
uncoupled  the  train  gave  the  signal  by  voice  to  the  fire- 
man to  go  ahead ;  the  instant  the  signal  was  given  the 
fireman  turned  his  eye  from  him,  and  no  human  eye  saw 
him  afterward  till  the  fourth  car  had  passed  over  his 
mangled  body.  It  is  also  shown  that  at  the  time  of  the 
accident  a  flying  switch  was  being  made ;  that  the  car 
next  to  the  tender  had  on  it  sleet  and  snow ;  and  was 
deficient  in  the  appliances  commonly  used  for  the  safety 
of  brakemeu. 

But  how  the  intestate  got  under  the  train,  or  what 
caused  him  to  fall  is  a  matter  of  pure  conjecture,  a  ques- 
tion upon  which  the  evidence  sheds  no  light  whatever. 

Whether  he  attempted  to  climb  to  the  top  of  the  car 
to  apply  the  brake,  and  in  making  such  attempt  fell  to 
the  ground,  in  consequence  of  the  careless  manner  in 
which  his  foot  was  placed  upon  the  end  of  the  car  sill ; 
whether  he  thoughtlessly  gave  the  fireman  the  signal  to 
go  ahead  before  securing  a  firm  hold  upon  the  car,  the 
car  itself  being  made  slippery  with  the  snow  and  sleet  of 
the  previous  night ;  whether  he  lost  his  balance  in  conse- 
quence of  the  sudden  and  unexpectedly  quick  starting  of 
the  engine  and  tender  ;  whether  he  got  upon  the  car  in  a 
wrong  and  careless  position,  and  in  the  effort  to  change 
slipped  by  reason  of  the  sleet  and  snow ;  or  whether  he 
was  not  suddenly  stricken  down  by  the  hand  of  some  vio- 
lent disease,  are  all  questions  to  which  the  evidence  fur- 
nishes no  satisfactory  answers. 

Again :  How  can  it  possibly  be  known  from  the  evi- 
dence that  the  intestate  would  not  have  fallen  just  as  he 
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did  even  if  the  car  had  been  furnished  with  the  brake- 
rod  or  handle-rod  mentioned  by  the  witnesses  ?  Even 
assuming  that  the  absence  of  the  common  appliances  had 
something  to  do  with  the  intestate's  falling  under  the  cars, 
where  is  the  evidence  that  his  own  carelessness  did  not 
largely  contribute  to  the  same  result  ? 

Before  uncoupling  the  car  and  giving  the  signal  to  go 
ahead,  it  was  the  duty  of  Greenleaf  to  know  the  con- 
dition of  the  car  and  to  ascertain  the  means  of  holding 
on  after  making  the  uncoupling.  How  can  it  be  known 
from  the  evidence  that  his  neglect  of  this  important  duty 
was  not  the  sole  cause  of  his  misfortune  ? 

In  the  case  of  Trew  v.  The  Railroad  Company^  6 
Hurl,  and  Nor.  210,  suit  was  brought  upon  a  life 
insurance  policy,  wherein  the  assured  was  indemnified 
against  loss  of  life  by  accident.  The  evidence  showed 
that  the  assured  went  out  alone  to  bathe.  His  clothes 
were  found  on  the  steps  of  a  bathing  machine,  and  some 
weeks  afterward  a  body  supposed  to  be  his  was  found  on 
the  coast.  The  coui-t  held,  that  according  to  the  terms 
of  the  policy  it  was  incumbent  upon  the  plaintiff,  in 
order  to  recover,  to  show,  not  only  the  fact  of  drowning, 
but  also  how  the  drowning  occurred — whether  by  acci- 
dent or  by  natural  disease.  Thus,  to  illustrate,  if  the 
assured  mistook  the  depth  of  the  water,  and  in  plunging 
into  it  struck  his  head  against  a  rock  and  was  killed,  that 
would  be  a  death  by  accident ;  but  death  from  apoplexy 
would  not. 

The  members  of  the  court  were  unanimous  in  the 
opinion  that  the  evidence  was  insufficient  to  authorize 
the  jury  to  find  a  verdict  for  the  plaintiff.  Their  lan- 
guage is  as  follows  :  ''  The  case  ranges  within  that  class 
where,  if  the  state  of  facts  is  consistent  with  one  view 
or  the  other,  there  is  no  evidence  for  the  jury.  Here 
there  is  no  evidence  bow  the  assured  died  ;  he  may  have 
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died  from  apoplexy,  or  he  may  have  been  struckby  aboat. 
There  is  nothing  to  lead  to  the  supposition  that  the  assured 
died  in  the  one  way  rather  than  the  other.'* 

A  precisely  similar  ruling  was  made  in  the  case  of 
OoUon  V.  Wood,  98  Eng.  Com.  Law.  366.  In  that  case  the 
evidence  showed  that  the  plaintiff's  wife,  on  a  dark  night 
and  in  a  snow  storm,  proceeded  slowly,  accompanied  by 
another  female,  to  cross  a  crowded  thoroughfare  while 
the  defendant's  omnibus  was  coming  up  on  the  right  side 
of  the  road  and  at  a  moderate  pace,  and  with  abundant 
time  for  the  woman  to  get  safe  across  if  nothing  else  had 
intervened ;  but  in  turning  back  to  avoid  another  vehicle 
they  returned,  and  unfortunately  met  the  danger  whereby 
she  was  killed.  The  court  thoi-e  say  :  "  There  is  another 
rule  of  the  law  of  evidence,  which  is  of  the  first  importance, 
and  is  fully  established  in  all  the  courts,  viz  :  that  where 
the  evidence  is  equally  consistent  with  either  view,  with 
existence  or  non-existence  of  negligence,  it  is  not  compe- 
tent for  the  court  to  leave  the  matter  to  the  jury." 

In  the  case  at  bar  the  whole  evidence  is  consistent 
with  the  idea  that  Preston  Greenleaf  slipped  and  fell 
through  his  own  carelef:sness ;  that  he  incautiously  and 
negligently  permitted  the  train  to  separate  before  secur- 
ing a  proper  foothold  ;  or  that  he  thoughtlessly  placed  his 
feet  upon  the  draw  head  or  tender  in  such  a  manner  that 
the  snow  and  ice  caused  them  to  slip  and  him  to  fall. 
There  are  many  ways  in  which  he  might  have  fallen, 
even  before  attempting  to  climb  on  to  the  car  for  the 
purpose  of  applying  the  brake.  As  to  what  caused  him 
to  fall  from  the  cars,  the  evidence  in  the  case  leaves  us 
entirely  in  the  dark.  In  this  connection  it  must  be 
remembered,  that  it  is  incumbent  on  the  plaintiff  to  show 
by  affirmative  proof  that  the  death  of  said  Greenleaf  was 
caused  by  the  absence  of  proper  applicances  on  the  car, 
and  without  any  carelessness  on  his  part.     The  evidence 
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neither  proves    nor   tends   to  prove  either  one  of  these 
propositions. 

In  Toomey  v.  Thb  Railroad  Oampany^  91  Eng.  Com. 
Law,  148,  the  plaintiff  having  occasion  to  go  to  the 
urinal  at  a  railroad  station,  inquired  of  a  stranger  where 
he  should  find  it,  and,  having  received  a  direction,  by 
mistake  opened  the  door  of  the  lamp  room,  and  fell  down 
some  steps  and  was  injured.  The  court  decided  that  it 
is  not  enough  to  say  that  there  was  some  evidence,  for 
every  person  who  has  had  any  experience  in  courts  of 
justice  knows  very  well  that  a  case  of  this  sort  against 
a  railway  company  could  only  be  submitted  to  a  jury 
with  one  result.  A  scintilla  of  evidence,  or  a  mere  sur- 
mise, that  there  may  have  been  negligence  on  the  part 
of  the  defendant,  clearly  would  not  justify  the  judge  in 
leaving  the  case  to  the  jury  ;  there  must  be  evidence  upon 
which  they  might  reasonably  and  properly  conclude  that 
there  was  negligence.''  This  same  language  was  quoted 
and  approved  by  the  court  of  exchequer  in  Comman  v. 
The  Railroad  Oompany^  4  Hurl,  and  Nor.  781. 

In  Lehman  v.  The  GUy  of  Brooklyn,  29  Barb.  234,  it 
appeared  that  there  was  a  well  in  one  of  the  streets  of  the 
city,  on  a  level  with  the  grade  of  the  sidewalk,  and  usually 
covered  with  a  wooden  cover  having  a  square  opening  in 
the  centre,  which  was  also  covered  with  a  lid,  opening  and 
shutting  on  leather  hinges ;  and  the  intestate,  a  child 
four  years  of  age,  was  found  dead  in  the  well  within  half 
an  hour  after  leaving  his  home.  And  the  court  held  in 
an  action  against  the  city  by  the  administrator  of  the  child, 
to  recover  damages  for  negligence,  that  the  plaintiff  was 
bound  to  show  how  the  accident  occurred,  to  throw  some 
light  upon  the  causes  which  led  the  child  to  the  vicinity 
of  the  well,  and  the  condition  of  the  opening  in  the  well^ 
and  whether  it  was  closed  or  not  when  the  deceased  came 
there.     Assuming  that  this  child  could,  through  the  cai*e- 


JUNE  TERM,  1870.  28 


Gieenletf  y.  lUinoiB  Central  Railroad  Company. 

of  its  parents  or  its  own  misconduct,  be  capable 
of  contributory  negligence,  it  is  clearly  impossible  to  tell, 
from  the  evidence  adduced  in  the  case,  whether  the  death 
occurred  through  the  negligence  of  the  child  or  of  the 
defendant,  or  without  any  culpable  fault  of  either. 

In  Walker  v.  Herroriy  22  Tex.  58,  the  facts  were  as  fol- 
lows :  The  defendant  purchased  and  brought  upon  his 
own  premises  some  horses,  which  he  afterwards  discovered 
were  infected  with  a  contagious  disease.  Immediately 
after  the  discovery  of  this  fact,  he  gave  due  warning  to 
the  plaintiff.  But,  notwithstimding  the  warning,  the 
plaintiff  permitted  his  horses  to  remain  in  the  range, 
which  he,  with  others,  used  as  a  public  range  before  the 
diseased  horses  made  their  appearance,  and  in  a  shoi-t 
time  his  horses  were  affected  with  the  same  disease. 
Whether  the  contagion  was  communicated  by  plaintiff's 
horses  going  upon  defendant's  premises,  or  by  defendant's 
horses  going  upon  plaintiff's  premises,  or  by  their  meet- 
ing in  the  public  range,  appears  not  to  have  been  dis- 
closed by  the  evidence.  In  other  words,  it  was  impossible 
to  determine  from  the  testimony  where  or  how  it  was 
the  disease  was  communicated  from  defendant's  to  plain- 
tiff's horses.  The  court  held,  that  the  plaintiff  could  not 
recover  until  he  offered  some  evidence  that  his  own  fault 
or  negligence  did  not  contribute  to  produce  the  injury 
complained  of.  In  short,  whenever  the  whole  evidence 
of  the  plaintiff  is  perfectly  consistent  with  the  idea  that 
the  injuiy  was  caused,  in  whole  or  in  part,  by  his  own 
negligence,  no  action  can  be  maintained.  The  party  hold- 
ing the  affirmative  must  do  more  than  make  a  balanced 
case ;  he  must  turn  the  scales  in  his  own  favor.  Curren 
V.  Warren,  36  N.  Y.  153  ;  37  Mo.  287 :  Button  v.  The 
Railroad  Company,  18  N.  Y.  248 ;  Lane  v.  Orombie,  12 
Pick.  177. 

IV.    The    sixth    paragraph   of   the  court's  charge  is 
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clearly  erroneous ;  the  language  of  this  paragraph  will 
admit  of  but  one  construction.  Such  appliances  as  are 
**best  calculated  to  insure  safety,"  necessarily  means  the 
same  thing  as  the  best  appliances ;  in  other  words,  to 
secure  the  safety  of  its  employees,  the  company  is  bound 
to  exei-cise,  in  the  construction  and  equipment  of  its  carsi 
the  highest  degree  of  care,  skill  and  diligence  of  which 
human  effort  is  capable,  since  in  no  other  way  can  it  secure 
the  best  appliances.  This  principle  prevails  as  to  passen- 
gers, but  certainly  not  as  to  employees.  Hunt  v.  The 
Railroad  Companxf,  26  Iowa,  363. 

Another  objection  to  this  paragraph  is,  that  it  assumes 
as  true  a  question  of  fact  material  to  the  case ;  whether 
••  the  car  produced  the  accident,"  or  not,  was  one  of  the 
issues  between  the  paities  to  the  suit.  12  Iowa,  126 ;  14 
id.  365 ;  12  id.  450  ;  26  id.  170 ;  7  Ind.  453 ;  16  Md. 
422  ;  9  Cal.  565. 

y.  The  tenth  paragraph  of  the  court's  charge  is  also 
open  to  objection.    It  is  as  follows  : 

**  If  you  find  that  the  deceased  was  in  the  discharge  of 
his  duties,  under  the  control  of  a  superior  officer  or  agent 
of  the  defendant,  and  that  the  accident  was  occasioned  by 
reason  of  the  defective  construction  of  the  car  next  to  the 
tender,  or  the  improper  manner  in  which  the  train  was 
made  up,  or  from  having  no  way  car  or  caboose  attached 
to  the  ti-ain,  and  without  the  deceased's  fault,  then  you 
should  find  for  the  plaintiff." 

1.  The  court  erred  in  permitting  the  jury  to  find  that 
the  deceased,  at  the  time  of  the  accident,  was  in  the  dis- 
charge of  his  duties  under  the  control  of  a  superior  offi- 
cer or  agent.  There  was  no  evidence^whatever  from  which 
the  jury  could  find  such  a  fact:  such  an  instruction  was 
calculated  to  mislead  and  confuse  the  juiy.  8  Iowa,  124, 
and  cases  there  cited ;  12  id.  462,  473 ;  Hammond's  Di- 
gest, 494.  \  35,  and  cases. 
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2.  The  coisli  also  erred  in  permitting  the  jury  to  find 
that  the  accident  was  occasioned  by  reason  of  the  im- 
proper manner  in  which  the  train  was  made  up,  or  from 
haying  no  way  car  or  caboose  attached  to  the  train. 

The  death  of  Greenleaf  could  in  no  sense  have  been 
the  natural  and  probable  effect  of  the  making  up  of  the 
train,  or  the  ateence  of  the  way  car.  The  relation  of 
cause  and  effect  between  the  conduct  complained  of  and 
the  injury  sustained,  cannot  possibly  be  established.  1 
Billiard  on  Torts,  78,  note  4 ;  23  Ind.  69  j  Sher.  and 
Kedf.  on  Negl.  7,  §  9. 

3.  A  third  objection  to  this  paragraph,  is,  that  it 
makes  the  company  liable  on  the  ground  that  the  acci- 
dent was  occasioned  by  reason  of  the  defective  construc- 
tion of  the  car  next  to  the  tender,  without  any  regard  to 
the  diligence  of  the  company  to  secure  a  safe  car. 

VI.  The  court  erred  in  refusing  to  give  the  seventeenth 
instruction  asked  for  by  the  defendant,  which  instruction 
reads  as  follows : 

"  To  entitle  the  plaintiff  to  recover  in  this  action  on 
the  ground  that  the  end  of  the  car  next  to  the  tender  was 
defective,  or  lacking  in  proper  appliances  for  the  safety 
and  the  protection  of  the  brakemen,  it.is  necessary  for  the 
plaintiff  to  prove  that  the  company  had  actual  knowledge 
of  such  defect  or  insufficiency,  or  to  show  that  by  the  exer- 
cise of  ordinary  care  and  diligence  it  could  have  obtained 
such  knowledge  ;  for  this  latter  purpose  it  is  not  sufficient 
to  simply  show  that  the  defect  or  insufficiency  existed  at 
the  time  of  the  accident." 

1.  The  effect  of  refusing  this  instruction  was  to  make  the 
company  absolutely  warrant  the  sufficiency  of  the  car  and 
its  fitness  for  use  by  the  brakemen.  That  knowledge  of 
such  defect  must  be  brought  home  to  the  master,  or  proof 
given  that  he  was  ignorant  through  his  own  negligence 
or  want  of  proper  care,  is  now  a  fundamental  doctrine 
Vol.  XXIX. — 4 
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with  both  the  AmericaD  and  English  courts.  Wright  y* 
TheR.R.  Co.,  25  N.  Y.  562;  25  Ala.  667.  Warner  v. 
The  R.  R.  Co.,  39  N.  Y.  468 ;  13  Allen,  441 ;  Mobile  R. 
R.  V.  Thomas,  17  Am.  Law.  Reg.  154  ;  Noyes  v.  Smith, 
28  Vt.  61  ;  Hard  v.  The  R.  R.  Co.,  32  id.  473  ;  2  Q.  B. 
33  ;  Tarrant  v.  Webb,  18  C.  B.  797  ;  30  Mo.  117  ;  IFi^ 
more  v.  Jay,  5  Exch.  354  ;  Wilson  v.  Merry,  Eng.  Law. 
Rep.  for  July,  1868 ;  Couch  v.  Steel,  24  Eng.  L,  and  K 
77 ;  Buzzell  v.  JEaconio  Man/.  Co.,  48  Maine,  113,  29'4  ; 
27ie  I.  a  R.  R.  Co.  v.  Love,  10  Ind.  554 ;  The  Mad 
River  R.  R.  Co.  v.  Barber,  5  Ohio  St.  541 ;  Ryan  v.  Tfie 
a  V.  R.  R.  Co.,  23  Penn.  St.  384 ;  Harrison  v.  R.  R. 
Co.,  2  Vroom.  293 ;  Potts  v.  PlunkeU,  9  Irish  C.  L.  290 ; 
Flynn  v.  Beebee,  98  Mass.  576  ;  Sher.  and  Redf.  onNegl. 
99,  407  ;  Pierce  on  Railways,  294,  295  ;  Cvlhbert  v.  City 
of  Appleton,  22  Wis.  642. 

2.  There  is  no  evidence  in  the  case  to  bring  it  withhi 
the  provisions  of  section  7,  of  chapter  169  of  the  laws  of 
1862.  The  plaintiff's  evidence  was  all  intended  to  show 
the  negligence  of  the  company,  and  not  that  of  any  of  its 
agents,  engineei-s,  or  employees. 

VII.  The  court  erred  in  refusing  to  give  the  sixth, 
seventh,  eighth,  ninth,  and  tenth  instructions  asked  for  by 
the  defendant.  While  the  language  of  these  instructions 
differs,  the  principle  of  law  embodied  in  each  is  substan- 
tially the  same ;  they  are  all  founded  upon  the  single  idea 
that  the  servant  is  as  capable  and  as  much  bound  to 
take  care  of  himself  as  the  master  is  to  take  care  of  him, 
and  that  if  he  has  the  same  knowledge  or  same  means  of 
knowledge  as  his  master  of  the  condition  of  the  instru- 
mentalities with  which  he  works,  he  must  refuse  the  em- 
ployment Of  be  held  to  have  assumed  its  risks  ;  he  can 
decline  the  service,  but  cannot  insist  that  the  master  shall 
change  the  instrumentalities  by  which  the  labor  is  to  be 
performed.     It  is  the  duty  of  a  brakeman  to  know  the  con- 
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dition  of  the  car  on  which  he  works.  46  HI.  99  ;  38  Pen. 
St.  104 ;  5  Ohio  St  531,  568  ;  20  Barb.  449  ;  Priestly  v. 
Fowler,  3  M.  and  W.  1 ;  25  Ala.  667  ;  Seymour  v.  Mad- 
dm.  5  Eng.  L.  and  E.  265  ;  20  N.  Y.  235  ;  Dynm  v. 
Leach,  40  Eng.  L.  and  E.  491 ;  Aeeop  v.  Yatee,  2H.  and 
N.  768 ;  21  Wis.  80  ;  GHffiOi  v.  Gidlow,  3  H.  and  N.  648; 
PoUs  V.  Plunkett,  7  Am.  Law.  Reg.,  560  ;  Pierce  on  Rail- 
ways, 294,  297  ;  Story  on  Agency,  §453;  Sher.  and  Redf. 
on  Negl.  87,  88,  94 ;  2  Parsons  on  Cont.  42  ;  Hayden  v. 
TheManf.  Co.,  29  Conn.  548;  Buzzell  v.  The  Laconia 
Manf.  Co.,  48  Me.  121,  294  ;  Fifield  v.  R.  B.  Co.,  42  N. 
H.  240  ;  Wriffht  v.  B.  B.  Co.,  25  N.  Y.'  562  ;  The  I.  C. 
B.  B.  Co.  V.  Love,  10  Ind.  554 ;  Moss  v.  Johnson,  22  III. 
642  ;  Frazier  y.B.  B.  Co.,  38  Penn.  St.  104  ;  McMillen 
V.  B.  B.'  Co.,  20  Barb.  454 ;  Loonan  v.  Brockhury,  28 
How.  Pr.  472  ;  Hvbgh  v.  B.  B.  Co.,  6  L^.  An.  495  ;  The 

B.  B.  Co.  V.  Barber,  5  Ohio  St.  541. 

Vni.  The  court  refused  to  give  the  fqurth  and  fifth 
instructions,  also  the  one  numbered  14^,  asked  for  by  the 
defendant.     In  this  refusal  there  was  palpable  error. 

1.  When  a  servant  for  his  own  pui'poses  and  without 
any  orders  selects  a  dangerous  and  unusual  way  of  per- 
forming his  master's  work,  instead  of  a  safe  and  customary 
way  of  doing  it,  and  sustains  an  injury  while  thus  engaged, 
the  loss  must  be  borne  by  himself,  not  his  master.  8  Allen, 
137  ;  98  Mass.  572  ;  6  Ohio  St  105. 

2.  It  was  the  province  of  the  conductor  and  not  of  his 
subordinates  to  determine  and  control  the  movements  of 
the  train  ;  for  this  purpose  the  conductor  and  no  one  else 
was  appointed  and  paid  by  the  company. 

When  Greenleaf  and  the  other  trainmen,  for  their  own 
convenience  and  without  orders,  made  the  flying  switch, 
they  committed  an  act  of  implied  disobedience,  and 
violated  their  duty  to  their  employer.     Wolf  v.  Beard,  2 

C.  and  P.  373,  473  ;  Sher.  and  Redf.  on  Negl.  380  ;  29 
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Conn.  208 ;  24  Vt.  487  ;  Felch  v.  Allen,  98  Mass.  572  ; 
Timmons  v.  The  Railroad  Company,  6  Ohio  St.  105  ; 
WiUon  V.  The  City  of  Gharlestoum,  S  Allen,  137  ;  Brown 
V.  Maxwell,  6  Hill,  594 ;  The  Railroad  Company  v.  Fay, 
16  HL,  558 ;  PoUa  v.  PlunkeU,  9  Iriah  Ck)m.  Law.  290 ; 
McNeU  V.  Wallace,  48  Maine,  121 ;  Senior  v.  TFard, 
102  Eng.  Com.  Law.  385. 

IX.  The  court  erred  in  refusing  to  give  the  eleventh, 
twelfth,  thirteenth  and  fourteenth  instructions  asked  for 
by  defendant.  The  evidence  upon  which  these  instruc- 
tions were  based  is  explicit,  that  deceased  could  have  easily 
stayed  on  the  tender  and  got  down  on  the  ground  after  the 
engine  had  left  the  car,  and  then  got  up  on  the  car  on  the 
ladder  when  it  came  along ;  that  is  very  frequently  done 
by  brakemen  in  making  flying  switches,  and  th*ey  should 
do  so  when  theve  is  nothing  to  hold  on  to  on  the  car. 

If  the  car  was  covered  with  ice  and  snow  and  had  none 
of  the  appliances  intended  for  the  security  of  brakemen, 
but  was  wholly  deficient  in  that  respect,  it  was  palpable 
imprudence  or  rashness  for  the  deceased  to  attempt  to  get 
upon  said  car  except  in  the  manner  shown  by  the  evidence 
above  quoted.  6  Ohio  St.  105  ;  102  Eng.  Com.  Law. 
885  ;  19  Wend.  399  ;  29  Conn.  308  ;  14  Allen.  429. 

X.  The  defendant  was  entitled  to  a  judgment  on  the 
special  verdict  rendered  by  the  jury. 

The  special  findings  show  that  at  the  time  of  the  acci- 
dent a  flying  switch  was  being  made,  withou^t  any  orders 
from  the  conductor,  having  been  agreed  upon  by  Greenleaf 
and  the  dther  trainmen  in  his  absence  ;  that  it  was  made 
by  them  for  the  purpose  of  getting  off  duty  as  soon  as 
they  could,  and  to  avoid  waiting  for  the  other  train  to 
move  away;  that  Greenleaf  made  the  uncoupling,  and 
afterward  fell  and  was  killed  by  the  cars  running  over 
him  ;  that  the  end  of  the  car  uncoupled  by  deceased  had 
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ice  and  snow  on  it,  and  was  deficient  in  all  the  appliances 
nsed  on  railroads  for  the  safety  of  brakemen. 

If  the  alleged  imperfections  of  the  car  had  any  connec- 
tion with  Greenleaf 's  d^th,  then  the  above  facts  found  by 
the  jury  necessarily  constitute  contributory  negligence. 

XL  The  court  erred  in  not  requiring  the  jury  to  give 
more  specific  answers  to  the  sixth,  tenth  and  eleventh 
questions  propounded  to  them  at  the  request  of  the  de- 
fendant. Each  of  these  had  an  important  bearing  upon 
the  matter  of  negligence,  and  the  defendant  had  a  clear 
legal  right  to  a  special  and  distinct  finding  upon  each. 
Kev-  ^  3079. 

H.  A.  Wiltse  and  H.  B.  Fouke  for  the  appellee : 

I.  The  question  of  negligence  is  either  a  pure  question 
of  fact  for  the  jury,  or  it  is  a  mixed  question  of  law  and 
fact,  which  is  also  a  question  for  the  jury.  Sher.  and 
Bedf.  on  Negl.  8,  §  11 :  Beers  v.  Housatonic  B.  B.  Co.^ 
19  Conn.  566 ;  Donaldson  v.  The  M.  (&.  M.  B.  B.  Co., 
18  Iowa,  280,  288 ;  Gordon,  Admr.,  v.  Bite,  3  id.  385  ; 
Buss  V.  The  Steamboat  War  Eagle,  14  id.  363  ;  McKay 
v.  Thonington,  15  id.  25. 

Hilliard  on  Torts,  volume  2,  page  340,  says  :  *•  New 
combinations  of  facts  are  constantly  occurring,  which  call 
for  modification  of  principles  previously  supposed  to  be 
settled,  and  the  prevailing  tendency  of  the  courts  seems  to 
be  to  leave  questions  to  the  jury,  as  questions  of  fact,  in- 
stead of  deciding  them  as  matters  of  law." 

n.  The  defendant  was  guilty  of  triple  neglect,  as  fol- 

loMTs: 

1.  In  not  furnishing  a  caboose  car,  as  other  roads  ordi- 
narily do  ;  by  which  failure  Greenleaf  was  exposed  to  cold 
and  storm,  and  became  so  benumbed  that  he  fell  and  lost 
his  life. 
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2.  It  failed  to  use  ordinary  care  in  furnishing  a  car  with 
suitable  and  safe  appliances.  The  juiy  have  especially 
found  this  point. 

S.  In  not  providing  by  suitable  rules  and  regulations  for 
the  passenger  train  to  haul  out  of  the  way  so  as  to  permit 
the  freight  train  to  be  set  upon  the  side  track,  and  thereby 
render  the  making  of  a  flying  switch  unnecessary. 

III.  With  regard  to  the  third  of  the  above  points,  the 
good  sense  of  the  court  can  readily  perceive  the  absolute 
necessity  of  a  thorough  system  of  rules  and  regulations 
for  the  preservation  of  human  life.  The  neglect  in  this 
particular  seems  to  have  been  chronic,  as  both  the  testi- 
mony and  the  special  verdict  of  the  jury  show  flying 
switches  to  be  customary  and  usual.  This  kind  of  switch 
should  never  be  made.  Sher.  and  Bedf.  on  Negl.  499,  500. 

This  court  has  held  that  railroad  companies  are  bound 
to  use  ordinary  care  and  diligence  in  providing  for  the 
safety  of  their  employees.  HurU  v.  JiT.  W.  R.  B.  Co.,  26 
Iowa,  363. 

The  company  was  guilty  of  negligence  in  not  making 
such  rules  and  regulations  as  would  require  the  passenger 
train  to  haul  out  of  the  way,  so  that  the  freight  train 
could  be  put  upon  the  side  track,  without  making  a  flying 
switch.  Vo8e  v.  i.  d  Y.  Railway  Cb.,  2  Hurl,  and  Nor, 
728,  731,  732  ;  Dtmaidaon  v.  M.  <&  M.  R.  R.  Co..  18 
Iowa,  280  ;  LiUle  Miami  R.  R.  Co.  v.  Stevens,  20  Ohio, 
415,  431,  432,  438. 

IV.  The  company  was  guilty  of  negligence  in  not  pro- 
viding such  means  and  appliances  as  would  enable  brake- 
men  to  discharge  their  duty  with  reasonable  and  usual 
safety,  and  in  not  providing  such  means  and  appliances  as 
are  common  and  usual  on  other  roads. 

**  The  master,  indeed,  is  bound  to  use  ordinary  care  in 
providing  suitable  structures,  engines,  tools  and  appa- 
ratus, and  in  selecting  proper  servants,  and  is  liable  to 
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Other  servants  in  the  same  employment  if  injured  by  his 
neglect  of  duty.  But  it  makes  no  difference  whether  the 
master  is  an  individual  or  a  corporation ;  in  either  case 
he  is  responsible  to  his  servants  for  his  own  negligence.'* 
Oilman  v.  Eastern  R.  R.  Corporatitm,  10  Allen,  233, 
236  ;  Same  Case,  13  id.  433,  441. 

••  It  is  the  duty  of  eveiy  employer  to  use  all  reasonable 
precautions  for  the  safety  of  those  in  his  employment,  by 
providing  them  with  suitable  machinery  and  keeping  it 
in  a  condition  not  to  endanger  the  s^ety  of  the  em- 
ployed."    Buzzell  v.  Laconia  Manf.  Co.,  48  Me.  113. 

*'And  the  servant  has  a  right  to  understand  that  the 
master  will  exercise  that  diligence  in  protecting  him  from 
injury,  and  also  in  selecting  the  agent  from  which  it  may 
arise."  Ryan  v.  Fowler,  24  N.  Y.  410,  415  ;  UToyea  v. 
8mUh,  28  Vt  59,  64 ;  Patterson  v,  Wcdlace,  28  Eng. 
Com.  Law,  60  ;  Qayzer  v.  Taylor,  10  Gray,  274 :  Dixon 
V.  Rankin,  1  Am.  Eailway  Cases,  569 ;  Chamberlain  v. 
Ma.  (6  Miss.  R.  R.  Co.,  11  Wis.  238. 

V.  It  may  be  said  the  company  did  not  know  of  the 
delinquencies  and  defects  which  caused  the  accident.  The 
company  is  bound  to  know  this,  if  by  the  exercise  of 
ordinary  care  it  could  have  found  it  out.  Ryan  v.  Fowler, 
24  N.  Y.  410,  415  ;  Oilman  v.  Eastern  R.  R.  Co.,  10 
AUen,  233 ;  Same  Case,  13  id.  433,  441 ;  Sher.  and  Redf. 
on  Negl.  106,  §  91 ;  46  111.  99  ;  Sher.  and  Redf.  on  Negl. 
11,  §  13. 

VI.  Again,  it  is  alleged  that  Greenleaf  did  know  or 
ought  to  have  known  that  the  car  was  insufficiently 
equipped.  But  the  jury  in  their  special  verdict  find  the 
car  deficient  in  all  the  usual  appliances,  and  answer  that 
they  do  not  know  whether  or  not  Greenleaf  knew  of  this 
deficiency ;  in  other  words,  that  there  was  no  evidence 
that  he  did  know  it.     But  admit  that  he  positively  did 
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know  it ;  thiB  would  only  be  a  circumstance  to  be  sub* 
mitted  to  the  jury. 

The  servant  of  a  railroad  company,  while  coupling  cars, 
stepped  into  a  hole  in  the  planking  of  the  track  and  was 
injured.  The  hole  had  existed  some  two  months  with  the 
knowledge  of  the  plaintiff.  The  supreme  court  decided 
that  he  was  entitled  to  recover,  notwithstanding  his  pre- 
vious knowledge.  Snow  v.  Houaatonic  B.  B.  Oo.,  8  Allen, 
441,  449. 

This  question  of  contributory  negligence  is  peculiarly  a 
question  for  the  jury.  In  the  above  entitled  case,  page 
460,  the  court  say  :  "  Nor  do  we  think  it  was  any  less  a 
question  of  fact  to  be  decided  by  the  jury,  because  it 
appeared  that  the  plaintiff  had  previous  knowledge  of  the 
defect  in  the  road  which  caused  the  accident.  jReed  v. 
Narthfidd,  13  Pick.  98 ;  ^milh  v.  Lowtll,  6  Allen,  40. 
This  certainly  was  a  circumstance  to  be  taken  into  consid- 
eration, but  by  no  means  a  decisive  one." 

In  the  case  of  Fox  v.  Sackett^  10  Allen,  535,  the  plain- 
tiff was  driving  a  gentle  horse  on  a  slow  trot  in  the  night, 
and  struck  a  wagon  which  he  had  seen  there  during  the 
day.  Held,  *'  that  it  cannot  be  held  as  a  matter  of  law,  that 
the  plaintiff  was  so  careless  as  to  preclude  his  recovery, 
but  the  question  should  be  submitted  to  the  jurj'." 

VII.  In  determining  what  would  be  negligence  on  the 
part  of  the  workman,  reference  must  be  had  to  his  limited 
means  of  knowledge,  to  his  ignorance  of  machinery  and 
processes  upon  which  he  is  employed,  and  to  the  fact,  that 
men,  whose  business  is  the  lowest  forms  of  human  labor, 
are  not  given  to  thought,  reflection  and  foresight ;  some 
one  must  usually  think  and  reflect  and  foresee  /or  them. 
And,  therefore,  it  is  well  said  in  JVbye*  v.  Smith,  28  Vt. 
59,  that  it  is  the  duty  of  the  master  to  exercise  care  and 
prudence,  that  those  in  his  employment  be  not  exposed  to 
unreasonable  risks  and  dangers.     And  the  servant  has  a 


JUNE  TERM,  1870.  33 


Greenleaf  v.  lUiaoU  Central  Railroad  Company, 

right  to  understand  that  the  master  will  exercise  that  dili- 
gence  in  protecting  him  from  injuiy.  Gonndly  y.  PoU 
lion,  41  Barb.  369. 

The  court  further  held  in  this  case  that  the  previous 
knowledge  of  the  defect  that  caused  the  accident  made  no 
difference. 

In  the  case  of  The  Louisville  and  Nashville  B.  JR.  Co. 
T.  Collins,  2  Duvall  (Ky.)  114,  a  workman  lay  upon  his 
back  under  an  engine  repairing  it,  and  the  engineer  started 
the  engine,  which  ran  over  and  severely  injured  the  work- 
man. The  party  injured  was  directed  by  the  engineer  to 
block  the  wheels  of  the  engine  before  commencing  work, 
but  he  neglected  to  do  so,  and  it  was  contended  by  the 
defendant  that  his  negligence  contributed  to  the  injury. 
We  quote  from  the  syllabus  :  **  When,  on  a  question  of 
Diligence,  the  testimony  is  conflicting,  the  jury  have  a 
right  to  decide  the  character  of  the  negligence,  although 
the  plaintiff  suing  for  an  injury  resulting  from  the  gross 
negligence  of  the  defendant,  may  have  been  guilty  of 
negligence,  if,  nevertheless,  the  injuiy  might  have  been 
avoided  by  the  proper  care  of  the  defendant.  Such  co* 
operating  negligence  of  the  plaintiff  will  not  exonerate 
the  defendant."  See  also  G.  0.  <&  O.  JR.  JR.  Go.  v.  Keari/^ 
3  Ohio  St  172 ;  Keegan  v.  W.  R.  JR.  Go.,  8  N.  Y.  175  ; 
JifcGatrick  v.  Wasonj  4  Ohio  St.  566  ;  Glayards  v» 
Dethick,  64  Eug.  Com.  Law,  437. 

VIII.  The  dictates  of  reason  i^d  every  Instinct  of  self- 
preservation  teach  us  that  men  are  generally  careful  of 
their  own  lives.  In  the  case  of  Allen  v.  Willard,  bl  Penn. 
St.  380,  the  court  say  :  '*  Thonatm-al  instinct  which  leads 
men  in  their  sober  senses  to  avoid  injury  and  preserve 
life,  is  an  element  of  evidence.  In  all  questions  touch- 
ing the  conduct  of  men,  motives,  feelings  and  natural  in- 
stincts are  allowed  to  have  their  weight  and  to  constitute 
evidence  for  the  consideration  of  courts  and  juries. 
Vol.  XXIX. — 5 
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Adding  these  to  the  circumstances  of  this  case,  we  can- 
not say  that  the  evidence  was  insufficient  to  go  to  the 
jury." 

The  court  below  in  this  case  charged  the  jury,  that  "if 
you  find  that  the  deceased  proposed  to  make  the  flying 
switch  and  volunteered  to  make  the  uncoupling,  knowing 
the  construction  of  the  car  next  to  the  tender,  then  you 
should  find  for  the  defendant.'' 

.  This  was  a  very  strong  charge  in  behalf  of  the  railroad 
company.  But  the  jury  probably  thought  that  a  brake- 
man  does  not  volunteer  to  do  an  act  which  it  was  his  duty 
by  the  every  day  routine  to  do ;  that  he  was  acting  in 
obedience  to  implied  orders.  The  same  doctrine  is  re- 
peated by  the  court  with  slight  variations,  but  the  jury 
find  the  fact  that  he  was  in  the  regular  discharge  of  his 
duty,  and  that  he  was  making  the  switch  in  the  customary 
and  usual  way. 

IX.  Defendant  seeks  to  set  aside  the  verdict  upon  the 
theory  that  the  court  will  not  sustain  a  verdict  of  $8,000. 

The  case  of  Sherman  v.  The  Western  Stage  Company, 
24  Iowa,  515,  is  cited.  In  that  case  it  was  conceded  by 
counsel  on  both  sides  that  the  damages  were  in  part  ex- 
emplary, and  the  plaintiff  offered  to  remit  a  portion  in 
order  to  save  the  verdict.  Five  thousand  dollars  may  be 
an  adequate  compensation  for  the  life  of  a  woman  of 
middle  age. 

In  the  present  case,  the  deceased  was  a  man  of  good 
morals,  good  habits,  good  health,  was  twenty-three  years 
of  age,  and  had  an  expectation  of  life  of  about  forty  yeana. 
He  had  been  deputy  sheriff,  had  been  in  the  army,  where 
he  was  frugal  and  sent  his  money  home.  He  was  receiv- 
ing $45  per  month,  and  in  a  few  days  was  to  have  received 
$50  per  month. 

This  compensation  for  the  period  he  would  have  lived 
would   have  amounted  to   $24,000.      The  jury  allowed 
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one-third  of  this  amount.  There  is  not  one  woman  in 
five  thousand  in  the  state  that  is  earning  $50  per  month. 
There  was  probably  no  evidence  that  Mrs.  Sherman  was 
one  of  the  exceptions. 

In  a  case  reported  in  note  2  to  Angell  on  Carriers  (3d 
edition),  541,  542,  where  the  party  killed  was  a  lawyer, 
38  years  of  age,  it  is  said :  **  Life  insurance  tables  were 
consulted,  and  the  average  length  or  duration  of  lives 
beyond  that  period  was  ascertained."  The  jury  awarded 
nearly  $70,000  damages. 

In  another  case  (see  the  note  named  above)  the  jury 
awarded  $12,000  damages  for  the  killing  of  a  boy  twelve 
years  of  age  by  a  railroad  company. 

X.  But  it  may  be  said  that  the  statute  of  New  York 
limits  the  damages  in  case  of  death  to  $5,000.  The  stat- 
ute of  Connecticut  and  the  statute  of  Iowa  have  neither 
any  limit  of  amount  What  the  legislature  have  pur- 
posely left  out  cannot  be  supplied  by  the  court. 

"  Under  the  statute  of  Connecticut  the  damages  for  the 
dead  would  be  limited  only  by  the  verdicts  of  juries." 
Note,  Angell  on  Carriers,  544. 

If  the  general  assembly  of  Iowa  had  intended  to  limit 
the  amount  of  damages,  it  could  have  done  so  by  copying 
New  York.  It  chose  rather  to  copy  Connecticut 
,  In  the  case  of  Shaw  v.  The  Boston  (&  Worcester  JR.  R. 
Oo.^  8  Gray,  the  plaintiff,  a  woman,  recovered  a  verdict 
for  personal  injuries  inflicted  by  the  carelessness  of  the 
company,  in  the  first  trial,  $15,000;  second  trial,  $18,000, 
and  in  the  third  trial,  $22,250.  A  this  point  the  court 
refused  a  further  trial,  ordering  judgment  on  the  ver- 
dict 

In  the  case  of  Schmidt  v.  The  Milwaukee  dk  St.  Paul 
a.  B.  Co.,  reported  in  Westei-n  Jurist  for  August,  1869, 
245,  an  infant,  18  months  of  age,  got  upon  the  track  of 
defendant,  in  consequence  of  its  road  not  being  fenced. 
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and  lost  an  arm.  Verdict  for  plaintiif  of  $8,000.  The 
supreme  court  refused  to  set  it  aside  as  excessive. 

This  case  was  tried  nearly  a  hundred  miles  from  where 
the  accident  happened,  and  from  where  the  friends  and 
relatives  of  deceased  reside.  There  is  not  the  slightest 
reason  for  suspecting  that  the  jury  were  governed  by  any 
other  influence  than  the  evidence  in  the  case. 

In  actions  of  tort,  such  as  personal  iiguries,  slander,  se- 
duction, etc.,  there  is  no  absolute  rule  of  damages.  The 
good  sense  of  the  jury  must  govern. 

Wright,  J. — Appellant  assigns  twenty-five  errors.    We 

caimot  undertake  to  notice  them   in  their  order,  and  yet 

1  k^uoeiccb;  shall  endeavor  to  so  present  our  views  upon 

onaViSr  the^"^  ^^^  qucstious  legitimately  arising,  as  to  meet 

^^^^  and  dispose  of  the  several  points  argued  with 

so  much  ability  by  counsel. 

I.  And  first  as  to  defendant's  motion,  after  the  close  of 
the  testimony,  asking  the  court  to  instruct  the  jury  to 
find  in  its  favor,  substantially  upon  the  ground  that  there 
was  no  evidence  to  justify  a  verdict  for  plaintiff.  In 
overruling  this  motion  thera  was  no  error.  Assuming  the 
correctness  of  defendant's  premises :  first,  that  the  court 
should  grant  such  motion  in  all  cases  whei^e  it  would  feel 
bound  to  set  aside  a  verdict  for  plaintiff,  as  often  as  ren- 
dered, as  being  against  the  evidence ;  and  second,  that 
whether  a  party  has  or  has  not  been  guilty  of  negligence  in 
a  particular  case,  is  a  question  of  mingled  law  and  fact,  but 
that  when  the  facts  are  undisputed  or  conclusively  proved 
the  question  of  negligence  must,  as  a  rule,  be  decided  by 
the  court — we  say,  conceding  these  premises,  defendant's 
case  is  not  one  justifying  the  conclusion  which  he  would 
deduce  therefrom.  For  to  reverse  the  action  of  the  court 
below,  on  this  motion,  we  should  be  compelled  to  find 
and  say  that  upon  the  testimony  the  jury  could  not  find 
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under  the  law,  for  plaintiff,  or  tl^at  the  facts  were  so 
clear  and  indisputable,  as  that,  in  judgment  of  law,  there 
was  no  negligence  on  part  of  defendant,  or  if  any,  the 
proof  was  equally  clear  that  defendant,  by  his  want  of 
care,  had  contributed  to  the  injury.  And  if  we  applied 
.defendant's  rule  to  this  case,  so  we  could  to  almost  every 
one  tried  to  a  jury.  The  facts  are  disputed ;  the  testi- 
mony not  a  little  conflicting.  There  was  scarcely  any 
one  fact  which  could  be  said  to  be  ascertained  or  undis- 
puted. The  negligence  imputed  by  each  party  to  the 
other,  or  the  facts  upon  which  it  was  claimed  to  depend, 
were  disputed,  and  thus  there  was  raised  by  the  clear 
current  of  the  authorities,  a  mixed  question  of  fact  and 
law.  The  law  is  for  the  court,  and  this  law  the  jury  take 
from  the  court  to  apply  to  the  facts  when  they  have  found 
them.  In  such  cases  the  jury  have  a  duty  to  perform, 
and  the  court  should  not  undertake  to  invade  their 
province.  A  party  has  no  right  under  such  circumstances, 
upon  motion,  to  withdraw  the  case  from  their  considera- 
tion. When  it  is  said  that  questions  of  care  and  diligence, 
after  the  facts  are  proven,  are  for  the  court,  it  is  not 
meant  simply,  after  the  evidence  is  concluded.  Proof  is 
one  thing,  evidence  another.  And  the  cases  to  which  the 
rale  has  been  applied  show  what  is  meant,  and  how  inap- 
plicable it  is  to  the  case  at  bar.  Thus,  in  3  Allen,  22 
{Toddy.  Railroad  Co.),  plaintiff's  arm,  while  protruding 
from  the  window  of  a  car  in  which  he  was  riding,  was 
injured,  and  the  court  esteemed  it  its  duty  to  decide  upon 
the  legal  effect  of  such  an  act,  and  this,  because  there  was 
no  point  in  dispute  as  to  the  facts.  But  see  Spencer  v. 
Milwaukee  Co.,  17  Wis.  487.  So  in  cases  of  stepping  on 
or  off  a  car  while  in  motion  (as  in  Tucker  v.  Trenton  Go,y 
6  Gray,  64;  NichoU  v.  Sioclk  Av.  Co.,  38  N.  Y.  131 ; 
Jefersonville  Co.  v.  Hendricka,  26  Ind.  228) ;  or  when 
there  is  a  platform  for  the  landing  of  the  passengers,  and 
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a  passenger  leaves  on  the  other  side  (as  in  Penn.  Co.  v. 
Zebe^  33  Penn.  318)  ;  or  when  one  bereft  of  sight  or  heaiv 
ing  goes  on  a  railroad  track  without  assistance  or  aid,  or 
for  any  one  to  go  thereon  witiiout  exercising  those  powers 
of  vision  which  would  have  enabled  him  to  avoid  an  ap- 
proaching train  (Wilcox  v.  R.  <&  W.  E.  B.  Co.,  9  K  Y. 
358;  Gonzalez  y.  If.  Y.  <&  H,  Co.^  LegalJoumal,  vol.  7, 
120)  ;  or  as  in  Massachusetts  {Galragan  v.  B.  <&  L.  Qo.^ 
1  Allen,  187),  where  one  attempts  to  pass  between  cai*s, 
completely  blocking  a  highway.  See  Boachv.  Lloyd^  31 
Penn.  358  ;  also  WyaU  v.  G.  W.  Co.,  6  B.  &  S.  709.  And 
thus,  we  repeat,  as  might  be  shown  from  numberless  cases, 
it  is  apparent  that  the  rule  under  consideration  is  not 
applicable  to  cases  like  that  before  us.  But  that  these 
may  be  more  clearly  seen,  let  us  refer — which  may  be  as 
well  done  here  as  anywhere — ^to  some  of  the  facts  of  the 
case. 

The  accident  occurred  at  Waterloo,  Black  Hawk 
county,  in  October,  1868,  between  four  and  five  o'clock 
in  the  morning.  The  train  left  Dubuque  the  previous 
evening  about  six  o'clock.  The  night  had  been  cold,  the 
morning  was  damp  and  disagreeable,  and  it  had  snowed, 
or  the  mist  had  frozen.  It  was  a  freight  train  of  six  cars, 
but  a  caboose  car,  which  is  usually  attached  to  such  a 
train,  was  wanting.  Nor  was  there  any  stove  in  either 
car,  where  the  employees  could  warm.  As  this  train 
approached  the  depot,  it  was  found  that  the  **  night 
express  "  was  on  the  main  track.  The  freight  was  there- 
fore stopped  some  six  hundred  feet  east,  and  remained 
some  thirty  or  fifty  minutes  for  the  passenger  train  to  get 
out  of  the  way.  As  the  freight  was  not  to  go  beyond  this 
point,  the  engineer  and  brakemen,  including  decedent, 
concluded  to  make  what  is  known  as  a ''flying  switch *' 
and  thus  place  their  train  on  the  north  side-track,  where 
it  would  be  out  of  the  way  and  where  it  belonged.     But 
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for  the  "  night  express,"  the  freight  would  have  been  rua 
to  the  west  end  of  the  north  switch  and  backed  on  to  it, 
which  was  the  usual  way  of  placing  trains  upon  the 
side-track ;  though  there  is  testimony  tending  to  show 
that  "  the  making  of  flying  switches  was  of  every  day 
oocurrence."  The  conductor  of  the  freight  train  left  it 
soon  after  it  stopped,  and  went  to  the  depot  There  ia 
testimony,  however,  tending  to  show  that  he  was  aware 
lliat  the  employees  were  making  this  switch — ^that  he  was 
near  the  train  at  the  time  and  signaled  the  engineer  to 
stop  as  soon  as  he  discovered  the  accident.  Ho  knew 
nothing  whatever,  however,  of  the  agreement  between 
the  engineer,  fireman  and  bi*akemen  to  thus  dispose 
of  the  train,  nor  did  he  direct  the  movement  of  the 
train. 

A  flying  switch  is  made  by  uncoupling  the  cars  from 
the  engine  while  in  motion,  and  throwing  the  cars  on  to 
the  side-track,  by  turning  the  switch,  after  the  engine  has 
passed  it,  upon  the  main  track.  In  this  instance,  one  brake* 
man  attended  to  the  switch,  while  decedent's  intention 
was  to  draw  the  pin  between  the  tender  and  the  cars.  In 
doing  this,  he  was  thrown,  or  was  compelled  to  jump, 
from  the  end  of  the  car,  upon  which  it  is  believed  he  was 
standing  or  to  which  he  was  holding  ;  the  six  cars  passed 
over  his  body  and  he  was  instantly  killed.  The  jury 
could  reasonably  conclude  (as  they  find  in  their  special 
verdict)  that  the  car  next  to  the  tender  whs  wanting  in 
the  usual,  if  not  all,  the  appliances  commonly  used  by 
other  railroad  companies  for  the  safety  and  protection  of 
biakemen,  and  this,  because  it  was  lacking  in  a  platform, 
a  brake  rod,  ladder  or  handle-rod  on  the  end  of  the  car, 
and  other  appliances  spoken  of  by  the  witnesses.  Plain- 
tiflf's  theory  is,  that  defendant  was  negligent  in  three  re- 
spects :  First,  in  not  furnishing  a  caboose  car,  whereby 
deceased  was  necessarily  exposed  to  the  cold  and  storm, 
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and  became  so  benumbed  that  he  fell  and  lost  his  life. 
Second,  in  not  furnishing  a  car  with  the  necessary  and 
usual  appliances  for  the  safety  of  those  whose  duty  it  was 
to  assist,  as  decedent  did,  in  uncoupling  the  cars.  Third, 
in  not  providing  by  rules  for  the  removal  of  the  passenger 
train,  within  a  reasonable  time,  thus  permitting  the  freight 
to  be  set  upon  the  side-track  in  the  usual  way,  without  re- 
sorting to  the  flying  switch. 

Under  these  circumstances  and  upon  these  facts  it 
would  certainly  be  going  a  great  way,  and  beyond  any 
case  brought  to  our  attention,  to  say  that  the  facts  were 
ascertained  and  settled,  and  that  nothing  but  a  question 
of  law  remained,  which  it  was  for  the  court  to  decide. 
And  this  remark  and  this  thought  applies  to  and  disposes 
of  defendant's  instruction  to  the  efiect  that  plaintiff  had 
not  introduced  suflicient  evidence  to  entitle  him  to  recover, 
and  that  the  verdict  should,  therefore,  be  for  defendant. 
And  see  Donaldson  v.  M.  and  M.  li.  li.  Co.,  18  Iowa, 
280 ;  Sherman  v.  Western  Stage  Co.,  24  id.  515. 
These  cases  are  in  accord  with  the  authorities  before 
cited,  and  fully  sustain  the  conclusion,  that  the  court 
below  properly  overruled  defendant's  motion  and  refused 
said  instruction.  Shearman  &  Eedf.  on  Negl.,  §  11,  and 
cases  cited  in  note  3  ;  Snow  v.  Housatonic  Co.,  8  Allen, 
441. 

II.  Defendant  asked  that  the  jury  be  required  to  answer 
specifically   fifteen   interrogatories.      All  of  these   were 
s.  Jury  and       responded  to  but  two,  and  as   to  them  the 
cffflidiiigS^"    answers  were  that  they    **  did  not   know." 
practice.  Because  these  interix)gatories  were  not  an- 

swered, and  because  others  were  answered,  as  was 
claimed,  evasively,  defendant,  before  the  reading  of  the 
general  verdict,  objected  to  its  acceptance,  and  moved  that 
the  jury  retire  and  be  required  to  respond  specifically 
to  all  the  interrogatories.     This  motion  was  overruled, 
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the  general  yerdict  was  received,  and  of  this  the  defend- 
ant oomplains.  As  we  could  not,  except  in  a  case  of 
clear  abase,  interfere  with  the  action  of  the  court  in 
refusing  to  return  a  jury  to  their  room  when  they  had  re- 
ported their  inability  to  agree  upon  a  general  yerdict, 
neither  will  we  where  they  are  unable  to  respond  to  spe- 
cific interrogatories.  And  this  more  especially,  when  the 
pertinency  or  materiality  of  the  answer  sought  to  be 
elicited,  is  not  apparent  And  still  more  so,  when  the 
general  yerdict  is  inconsistent  with  any  other  than  one 
answer  to  such  questions.  In  this  case,  the  facts  bearing 
thereon  not  being  before  us,  we  do  not  know  but  the 
court,  from  the  length  of  time  the  jury  had  been  engaged 
in  their  deliberations,  could  well  say  it  was  idle  to  keep 
them  longer  together,  with  the  hope  of  obtaining  a  moi'e 
complete  or  satisfactory  return  or  yerdict.  The  other 
answers  were  sufficiently  definite  and  clear. 

III.  The  body  of  this  case,  however,  is  found  in  alleged 
errors,  in  giving  and  refusing  instiiictions,  and  to  these 
s.  baiuoad:      we  now  turn  our  attention.     All  defendant's 

u^nries  to 

empiojeM.  instructions  (eighteen  in  number)  were  re- 
fused, and  this,  as  we  suppose,  either  because  they  were 
held  inapplicable,  not  to  contain  the  law,  or  to  be  covered 
by  the  instructions  in  chief.  Very  many  questions  are 
raised  therein,  and  yet  they  may  and  must  be  disposed  of 
briefly. 

The  sixth  paragraph  of  the  court's  charge  held  it  to 
be  defendant's  duty  to  provide  cars  with  such  appliances 
as  are  best  calculated  to  insure  the  safety  of  employees  ; 
and  if  a  ladder  on  the  end  of  a  car,  or  a  handle,  as  des- 
cribed by  the  witnesses,  would  be  a  protection  to  life 
better  than  the  car  which  produced  the  accident,  then  it 
would  be  defendant's  duty  to  furnish  a  car  vdth  such 
appliances. 

To  this  it  is  objected,  that  it  holds  the  company  to  the 
Vol.  XXIX. — 6 
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exerciiie  of  the  highest  degree  of  skill  of  which  human 
effort  is  capable,  and,  in  the  second  place,  that  it  aasumea 
that  the  car  produced  the  accident  In  neither  of  these 
views  can  we  concur.  The  duty  of  defendant  was  to  use 
all  reasonable  precaution  for  the  safety  of  his  employees 
And  among  other  things  it  was  bound  to  furnish  suitable 
machinery — materials  sound  and  safe — ^and  to  keep  them 
in  such  a  condition  as  would  not  endanger  their  safety  ; 
such  as  were  least  likely  to  do  or  cause  injury.  This, 
however,  does  not  ira*ply  that  it  is  the  master's  duty  to  use 
extraordinary  care  and  diligence  ;  nor  that  he  is  bound  to 
obtain  all  the  so*called  improvements  in  machinery  and 
appliances,  for  the  use  of  those  in  his  employ,  and  we  do 
not  by  any  means  intend  so  to  hold.  But  if  a  ladder  on 
the  end  of  a  car  is  better  calculated  to  insure  safety  than  a 
smooth  surface  without  any  means  of  ascending  the  car  to 
apply  the  brake  after  the  hazardous  work  of  uncoupling 
the  train,  then  it  should  be  provided.  And  looking  at  the 
language  of  this  instruction  it  meaus  no  more  than  this,  and 
especially  so  in  the  light  of  the  testimony.  It  was  shown 
that  a  ladder  or  handle  was  placed  upon  the  end  of  oars 
generally  ;  that  nothing  of  this  kind  was  upon  this  car ; 
and  if  those  would  afford  a  better  protection  to  defend* 
ant*s  employees,  then  they,  or  none  of  them,  should  have 
been  provided.  It  was  never  meant,  nor  is  this  the  fair 
construction  of  the  language  used,  that  defendant  was 
bound  to  use  the  highest  skill,  the  greatest  foresight,  the 
most  extraordinary  care  in  procuring  the  very  best  appli* 
ances,  but  rather  those  appliances  which  were  reasonably 
best  calculated  to  insure  the  end  proposed,  as  compared 
with  those  furnished. 

Then  as  to  the  language,  •*  the  car  which  produced  the 
accident,"  this  means  no  more  than  to  designate  the  one 
which  plaintiff  claimed  was  defective  in  its  construction. 
This  is  no  more  erroneous  than  if  the  court  had  referred 
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to  this  as  the  "  train  producing  the  accident,"  or  "  this 
car,"  or  the  like.  No*  reasonable  jury  could  have  been 
misled  thereby.  A  court  is  not  bound  to  the  exercise  of 
such  extraordinary  care  and  caution  in  the  selection  of  its 
language  as  to  prevent  all  possibility  of  misapprehension. 
.It  can  well  be  assumed  that  the  purpose  and  object  of  the 
language  employed,  when  not  fairly  calculated  to  deceive 
and  mislead,  will  be  correctly  understood  and  applied  by 
the  jury. 

The  tenth  instruction  given  by  the  court  was  this :  "If 
you  find  that  the  deceased  was  in  the  discharge  of  his 
daties,  under  the  control  of  a  superior  officer,  or  agent 
of  the  defendant,  and  that  the  accident  was  occasioned  by 
reason  of  the  defective  construction  of  the  car  next  to  the 
tender,  or  the  improper  manner  in  which  the  train  was 
made  up,  or  from  having  no  way  car  or  caboose  attached 
to  the  tiuin,  and  without  the  deceased's  fault,  then  you 
should  find  for  plaintiff." 

Upon  several  grounds  we  are  of  the  opinion  that  this 
instruction  was  calculated  to  mislead,  and  hence  was 
erroneous.  It  very  clearly  appears  that  it  is  the  duty  of 
a  conductor  of  a  train  to  direct  its  movements  ;  and  it  is 
just  as  well  shown  that  the  deceased  proposed  this  flying 
switch,  and  that  the  other  trainmen  agreed  to  it  for  their 
own  accommodation  (because  they  desired  to  get  rid  of 
the  train,  and  some  of  them,  the  deceased  at  least,  wished 
to  go  to  a  station  north  of  Waterloo  that  evening),  and  in 
the  absence  of  the  conductor.  There  was  no  superior 
officer  there  at  the  time,  and  hence  he  could  not  have 
b^n  acting  under  the  control  of  such  officer.  That 
the  conductor  had  knowledge  of  their  work,  and  re- 
quested the  engineer  to  stop,  after  the  accident,  is  quite 
a  different  thing.  Then,  too,  we  have  searched  in  vain 
for  testimony  that  this  accident  occurred  by  reason 
of  the  improper  manner  of  making  up  the  train,  or  the 
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absence  of  a  way  car.  If  by  the  ^'  improper  making  up 
of  the  train"  is  meant  the  defective  car  next  to  the  ten- 
der, then  this  thought  is  covered  by  other  language  of 
the  instruction.  And  what  was  meant  we  cannot  tell, 
unless  it  refers  to  either  the  place  of  this  car  in  the  train, 
or  the  absence  of  the  caboose.  If  any  thing  else,  then« 
there  is  no  scintilla  of  evidence  upon  which  to  base  it. 
And  if  to  the  want  of  the  way  car,  then  it  was  based, 
doubtless,  upon  the  thought  that  there  being  no  stove,  the 
deceased,  by  reason  of  the  cold  and  his  exposure  was  so 
benumbed  as  that  he  fell  and  lost  his  life.  But  as  defend- 
ant's counsel  well  suggests,  for  aught  that  appears  the 
deceased  was  entirely  warm  and  comfortable  ;  in  no  man- 
ner suffering  from  the  influence  of  the  frost  and  snow. 
Then,  too,  if  thus  cold,  it  was  no  part  of  his  duty  to 
voluntarily  undertake  to  make  the  switch.  In  doing 
BO  he  would  be  guilty  of  such  negligence  or  want  of  care 
S8 prima  facte  would  defeat  a  recovery ;  and  especiaUy 
so  in  view  of  the  snow  and  ice  on  the  car.  Having  no 
part  in  making  up  trains,  as  the  testimony  shows  he  had, 
we  grant,  a  right  to  presume  that  it  was  made  up 
properly,  and  as  such  trains  ai*e  usually  made  up,  includ- 
ing a  caboose  and  proper  appliances  for  his  safety.  And 
if,  by  reason  of  any  neglect  in  this  respect,  he  was  neces- 
sarily exposed  to  danger,  and  injuiy  followed,  the  com- 
pany might  be  liable.  Hence,  if  in  obedience  to  the 
direction  of  the  conductor  or  engiuecr  in  applying  the 
brakes,  when  compelled  and  required  for  the  safety  of  the 
train  and  human  life,  he  should,  by  reason  of  incapacity 
brought  on  by  the  absence  of  the  caboose  and  a  fire,  suffer 
injury,  we  could  not  say  that  he  would  be  remediless. 
But  if  in  this  condition,  the  greater  caution  was  demanded 
at  his  hands.  And  to  say  that  when  he  acts  at  his 
own  instance  and  without  the  command  of  a  supe- 
rior or  a  pressing    emergency,   he  may  hold  the  ooni- 
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pairf  liable  for  a  condition  of  the  hands  or  feet  produced 
by  cold — a  condition  which,  as  is  argued,  might  have 
been  avoided  by  a  way  car  and  stove — would  trace  back 
the  chain  of  causes  too  indefinitely,  and  far  beyond  what 
the  law  will  undertake  to  do.  In  such  a  case  the  negli- 
gence of  the  company  in  not  attaching  the  way  car  would 
hardly  be  the  proximate  cause  of  the  injury  of  which 
plaintiff  complains.  The  law  looks  to  the  person  or  agent 
who  IB  the  proximate  and  not  the  remote  cause  of  the 
wrong  or  injury.  If  but  for  such  neglect  (the  omis^on 
of  the  car)  the  injuiy  would  not  have  happened,  then, 
though  it  may  not  have  been  the  sole  and  immediate 
cause,  it  still  might,  in  the  estimation  of  the  law,  be  prox- 
imate, and  especially  so  if  this  and  the  other  circumstance 
or  circumstances  are  connected  in  the  order  of  events  with 
the  injury.     Sher.  <fe  Redf.  on  NegL,  §  10. 

And  now  of  a  few  other  matters  generally.  The  charge 
of  the  court  is  for  the  most  part  quite  as  favorable  to 
defendant  as  could  be  reasonably  asked.  So,  too,  it  covera 
veiy  much  of  the  ground  of  defendant's  numerous  and 
quite  lengthy  instructions.  It  is  unusually  clear  and 
specific  in  the  enunciation  of  general  rules,  wanting,  how- 
ever, it  must  be  added,  in  a  reference  to  the  facts  and  the 
application  of  the  law  to  this,  instead  of  cases  of  negli- 
gence generally.  The  case  is  one  which  calls  peculiarly 
for  particularity  in  the  statement  of  rules,  as  applicable  tt> 
the  theories  of  the  respective  parties.  And  hence,  while 
the  charge  in  its  general  language  covered  what  was 
asked  by  defendant,  it  might  still  have  been  well  to 
have  given  some  of  them  either  as  asked,  or  in  some  other 
manner,  to  have  brought  more  directly  to  the  attention 
of  the  jury  the  rights,  dutiqs  and  liabilities  of  the  com- 
pany  and  its  employees.  And  the  same  is  true  as  to 
some  rules  of  evidence  pertaining  to  such  cases.  With- 
out   undertaking     to    point    out    in    detail    how    this 
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might  and  should  have  been  done,  we  conclude  by  stat- 
ing some  matters  which  may  and  should  be  observed  in 
the  next  triaL 

If  this  car  was  wanting  in  the  appliances  referred  to  by 
plaintiff  at  the  time  of  its  construction ,  and  so  continued 

Q  knowi.  ^hen  put  and  used  upon  the^  road,  it  would 

•dfe  of  detoot.^^|.  j^^  neocssary  to  show  further  notice  or 
knowledge  thereof  on  defendant's  part,  or  that  of  its 
agents,  in  order,  thus  far,  tp  fix  liability.  If,  howeyer,  it 
was  at  one  time  safe  and  conyenient,  that  is,  had  all  the 
conveniences  reasonably  necessary  for  the  safety  of  em- 
ployees, and  they  were  I'emoved  by  acciQent  or  otherwise, 
then  it  should  be  shown  that  defendant  either  had  notice 
thereof,  or  ought  to  have  had,  by  the  use  of  ordinary 
oare,  before  an  employee  could  claim  liability  on  account 
of  such  defect  When  once  this  knowledge  is  shown,  or 
what  is  the  same  thing,  culpability  in  lacking  knowledge, 
if  it  is  claimed  that  the  injured  employee  also  knew  it, 
this  knowledge  by  the  employee,  and  that  the  service  was 
commenced  or  continued  with  such  knowledge  by  him, 
must  be  shown  by  defendant  The  burden  in  such  cases 
is  put  upon  the  employee,  but  he  is  not  bound  to  show, 
in  the  first  instance,  his  lack  of  knowledge.  Sher.  &  Redf. 
on  Ncgl.,  ^  99.  If  the  danger  or  defect  is  known  to  the 
employee,  or  might  have  been  known  by  the  use  of 
ordinary  care,  and  there  is  no  inducement  to  remain,  by 
promises  to  remove,  to  secure  or  remedy  the  same  it 
would  seem  but  reasonable  that  he  assumes  the  risk  and 
should  not  i^ecover. 

The  burden  of  proof  is  upon  the  plaintiff  to  show  both 
the  negligence  of  defendant  and  his  own  care.  But  he  is 
\vn^  iImSSi  ^^^  bound  to  do  more  than  raise  by  his  proof  a 
J^'"*^*'*^*  reasonable  presumption  of  negligence.  If  the 
ftiots  proved  make  it  probable  that  the  defendant  neg- 
lected its  duy,  it  is  for  the  jury  to  decide  between  them. 
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Thus,  if  it  appears  that  a  brakeman,  engaged  as  this  one 
was,  with  cars  suitably  equipped,  by  the  exercise  of  due 
care  had  from  time  to  time  discharged  the  duty  without 
injury,  this  might  raise  a  fair  presumption  against  defend- 
ant, and  it  would  be  for  it  to  show  that  the  employees' 
negligence,  or  some  circumstance  which  it  could  not  con- 
trol, contributed  to  or  caused  the  accident 

We  are  aware  that  the  cases  are  not  entirely  in  accord 
as  to  the  duty  of  plaintiff  in  these  actions  to  show  himself 
without  fault  In  this  state,  however,  it  is  believed  the 
rule  is  as  stated  above.  Thus  in  Donaldson  v.  M,  <&  M. 
Co.^  18  Iowa,  281*,  where  plaintiff's  intestate  was  killed 
by  the  cars  while  crossing  the  track,  it  was  held  to  be  in- 
cumbent on  plaintiff  to  show  by  direct  testimony,  or  by 
presumptions  arising  from  facts  and  circumstances,  that 
the  deceased  was  all  the  time  rightfully,  and  not  negli- 
gently or  improperly,  upon  the  track.  And  in  Spencer  v, 
TIL  Cent  R.  H.  Oo.,  post^  55;  Busch  v.  Qity  o/Daven- 
port,  6  Iowa,  443;  Hanlon  v.  Oity  of  Keokuk,  7  id. 
488 ;  where  the  general  doctrine  is  very  fully  stated 
and  recognized. 

And  finally,  though  decedent  knew  of  the  defective  car, 
if  he  acted  under  instructions  and  directions  of  a  superior, 

3 ^^^f^    the  action  would  by  no  means  thereby  be  de- 

SSSSlStJSS  feated.     Under  such  circumstances,  compelled 
^^'^  as  he  necessarily  would  be  to  act  with  prompt- 

ness and  dispatch,  it  would  be  most  unreasonable  to  de- 
mand of  him  the  thought,  care  and  scrutiny  which  might 
be  exacted  where  there  is  more  time  for  observation  and 
deliberation.  Thus,  if  a  ladder  is  usually  found  upon  such 
cars,  in  the  haste  necessarily  attendant  upon  uncoupling 
cars  and  stopping  the  train,  he  was  not  bound  to  deliberate 
and  settle  in  his  mind  that  a  like  means  of  ascending  the  car 
was  on  this  one,  though  he  knew  by  prior  observation  that 
it  was  wanting.      And   it    was  upon  this  principle,  in 
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part  at  least,  that  JSnow  v.  Houmtonic  Co.,  8.  Allen,  441, 
was  ruled.  There  the  plaintiff  stepped  into  a  hole,  while 
uncoupling  cars,  by  which  he  was  injured,  and  though  he 
had  previous  knowledge  of  this  hole,  he  was  held  entitled 
to  recover.  And  so  of  other  cases  which  might  be  cited. 
And  see  Beed  v.  Uorihfield,  13  Pick.  98;  Smith  v.  Terrill, 
6  Allen,  40. 

It  is  always  competent  for  the  jury  to  take  into  con- 
sideration the  hazardous  nature  of  Uie  work  in  which 
brakemen  are  employed ;  their  means  of  knowledge ; 
what  they  are  reasonably  required  to  know,  in  the  nature 
of  their  calling,  of  machinery ;  the  thought  and  reflec- 
tion demanded  or  expected  of  such  persons  ;  their  just 
expectation  that  the  company  will  exercise  due  care  and 
prudence  in  protecting  them  against  injuiy ;  and  to  give 
due  weight  to  those  instincts  which  naturally  lead  men  to 
avoid  injury  and  preserve  their  lives.  And  hence,  4is 
these  instincts,  motives  and  feelings  may  properly  con- 
stitute evidence  for  the  consideration  of  the  jury  {Allen 
V.  Willard^  57  Penn.  380),  when,  as  in  this  case,  it 
appears  that  the  deceased  was  last  seen  proceeding  with 
becoming  <»re,  with  the  usual  light,  to  uncouple  the  cars, 
we  say,  under  such  circumstances  the  jury  might  well 
presume  care  and  caution  on  his  part  to  save  himself  from 
harm.  Upon  such  proof  or  in  such  a  case  how  the  de- 
ceased got  under  the  cars,  or  what  caused  him  to  fall,  is 
a  question  for  the  jury.  To  require  a  plaintiff  to  even 
show  due  care  in  such  cases  would  in  many  instances  im- 
pose the  duty  of  showing  negatively  that  he  did  not 
stumble  by  carlessness,  or  jump  voluntarily  into  danger. 
How  clear,  and  the  nature  of,  the  evidence  to  show  a 
want  of  negligence,  must  of  course  depend  upon  the  time, 
place  and  surroundings  of  the  parties,  as  well  as  many 
other  matters  which  we  need  not  enumerate,  but  which 
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irill  readily  occur  to  the  non-profefisional  as  well  as  to  the 
l^al  mind. 

The  judgment  below  is  reversed,  and  the  case  remanded 
fcxr  trial  de  novo. 

Beversed. 


VooBHiES  V.  Atlee,  eL  ah 

1.  Promissory  Note :  waiybe  of  notick  btindoubr.  A  ''waiver  of 
Botiee "  by  an  indorser  wiU  not  be  cooBtraed  to  extend  beyond  the 
Import  of  tbe  terms  used,  and  bcnce  constitutes  no  excase  for  the  want 
of  doe  presentment  of  the  note  to  the  maker  for  payment. 

2.  — ~-  OBUGATioir  Of  GUARANTOR :  DUB  DiLiGBROB.  The  obUgations  of 
•  gnaiaator  of  a  promissory  note  are,  that  he  will  pay  the  same  if  the 
maker  fails  to  pay  at  maturity,  and  the  holder  shall  use  due  diligence 
by  suit  to  collect  the  same. 

8.  Due  diligence  in  the  absence  of  special  circumstances  would,  upon 

the  fidlure  of  the  maker  to  pay,  require  suit  to  be  instituted  against 
hfan  by  the  holder  at  the  first  regular  term  of  court,  in  the  defendant's 
Tenoe,  after  maturity.  It  was  accordingly  keldf  that  failure  to  bring  such 
anit  until  after  two  terms  had  passed  showed  such  a  want  of  diligence  aa 
that  the  guarantor  was  released. 

Appeal  from  Lee  District  Oovrt. 

Thursday,  June  9. 

AonoN  upon  a  promissory  note  and  guarantee  of  its 
collection;  judgment  for  defendant  upon  the  guarantee. 
Plaintiff  appeals. 

Gillmore  (£  Anderson  for  the  appellant. 

McOrary,  Miller  <6  McOrary  for  the  appellee. 

CioLE,  Ch.  J. — ^This  cause  was  tried  to  the  court  and 
fMtB  found  as  follows :    The  medical  department  of  the 
Vol.  XXIX. — 7 
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1  PaoinggojjY  Iowa    University,    by   J.   C.   Hughes,   dean, 

?fStiS?br  executed  the  note  sued  on  at  the  date  thereof ; 

indoMor.       ^^^^  before  maturity   the   payee  transferred 

the  same  to  plaintiff  by  the  endorsement  thereon ;  all  of 

which  are  as  follows : 

"  $142.50.  Sixty  days  after  date  the  medical  depart- 
ment of  the  Iowa  University  promises  to  pay  John 
C.  Atlee  or  order,  $142.50,  value  received.  August  17, 
1858. 

"J.  C.  HUGHES,  Dean.'' 

*'  I  assign  the  within  to  S.  F.  Yoorhies,  and  guarantee 
the  collection  of  the  same  and  waive  notice. 

'*JOHN  C.  ATLEE." 

Suit  on  said  note  was  commenced  August  26,  1859, 
against  said  Atlee  as  well  as  said  medical  department ; 
that  on  February  5,  1861,  judgment  was  rendered 
against  said  medical  department  for  $162.17,  but  by 
some  mistake  or  oversight  no  order  or  judgment  was 
made  by  the  court  in  regard  to  John  C.  Atlee,  and  the 
case  was  accidently  dropped  from  the  docket,  but 
afterward,  on  motion  of  plaintiff,  was  replaced  ;  that  said 
judgment  against  said  medical  department  has  never 
been  paid ;  that  said  medical  department  was  insolvent 
at  the  commencement  of  said  suit  and  still  remains  so ; 
that  two  terms  of  court  were  held  in  Lee  county  between 
the  maturity  of  said  note  and  the  commencement  of  said 
suit 

Upon  these  facts  the  court  rendered  judgment  for 
the  defendant ;  and  this  is  assigned  as  error.  It  may  be 
conceded,  as  claimed  by  appellant's  counsel,  that  by  tiie 
writing  indorsed  upon  the  note  the  payee  of  the  note 
and  maker  of  said  endorsement,  John  C.  Atlee,  assumed 
the  obligations  ot  both  an  indorser  and  a  guarantor  of 
collection.     But  the  facts  found  by  the  court  do  not  show 
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that  the  note  was  presented  for  payment  at  maturity 
and  that  payment  was  refused.  Such  presentment  was 
requisite  in  order  to  fix  the  liability,  of  Atlee  as  an 
indorser.  Nor  was  this  necessity  for  presentment  for 
payment  at  maturity  obviated  by  the  "waiver  of  notice" 
embodied  in  said  assignment  and  guarantee ;  for  it  seems 
to  be  well  settled  that  such  agreements  will  not  be  con- 
strued to  extend  beyond  the  plain  and  clear  import  of 
the  terms  used.  And  it  has  accordingly  been  held,  that 
an  agreement  to  waive  notice  will  constitute  no  excuse 
for  the  want  of  due  presentment  of  the  note  to  the  maker 
for  payment  Story  on  Prom.  Notes,  §  272,  and  cases 
cited ;  ako  §  336  and  cuses  there  cited  ;  BerJcahire  Bank 
▼.  JoneSy  6  Mass.,  524  ;  Backus  v.  Shepherd,  11  Wend., 
629  ;  Buckley  v.  BerUley,  42  Barb.,  646. 

The  obligations  assumed  by  a  guarantor  of  the  collection 
of  a  note  are,  that  he  will  pay  the  same  if  the  maker  fails 
%  — obligation  to  pay  at  maturity,  and  the  holder  shall  use 
daediusenoe.'  duc  diligence  by  suit  to  collect  the  same  aild 
shall  be  unable  to  do  so.  Due  diligence,  generally,  and 
in  the  absence  of  any  special  facts,  would  require  suit  to 
be  instituted  at  the  first  regular  term  of  court  after 
maturity,  and  the  obtaining  judgment  and  execution  there- 
on ^a  soon  as  practicable  by  the  ordinary  rules  and  practice 
of  the  court,  draft  v.  Dodd,  15  Ind.  380;  Spears  v.  Olark^ 
7  Black,  283 ;  Dole  v.  Watson,  2  Ind.  177  ;  Merriman  v. 
Maple,  2  Black,  350  ;  Johnson  v.  Lewis,  1  Dana,  182. 

In  this  case  the  plaintiff  failed  to  institute  his  suit 
until  the  third  term  of  court,  allowing  two  terms  to  pass 
without  suit  No  facts  are  shown  to  excuse  this  delay — 
tiiis  want  of  due  diligence.  But  it  is  shown  that  the  maker 
of  the  note  was  insolvent  at  the  commencement  of  the 
said  suit  and  still  remains  so.  This  excuse  fails  in  its 
sufficiency,  for  that  it  does  not  sbow  that  the  maker  was 
insolvent  at  the  maturity  of  the  note  and  so  continued  up 
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to  the  commencement  of  the  suit  Without  this,  the 
plaintiff  fails  to  show  due  diligence,  as  also  that  the 
guarantor  has  received  no  detriment  from  the  want  of  it 
Peck  y.  Frink^  10  Iowa,  193,  and  authorities  there  cited. 
Forest  v.  Stewcai,  14  Ohio  St  246  ;  Eev.  1860,  §§  1800, 
1801;  Cody  v.  Sheldon,  38  Barb-  103;  Van  Deveerr. 
Wright,  6  Barb.  647. 

.Affirmed* 


CuBTis  V.  Raymond  Bros,  k  Co. 

Ckuvldimeiit:  ot  moktoaoks  or  pxhsoital  pftopxRTT.  A  mortgigee 
of  personal  property  which  has  never  oome  faito  hit  pouession  is 
not  bound,  after  garnishment  by  an  attaching  creditor  of  the  mort- 
g^^r  to  take  possession  of  the  property  for  the  benefit  of  such  cred- 
itor, and  cannot,  in  the  absence  of  fhtud  or  oolinsion,  be  held  liable 
Ibr  the  same,  though  it  exceeded  in  yalue  the  amount  of  bis 
mortgige. 

Appeal  from  Bremer  District  ChurL 

Fridat,  June  10. 

G.  01  Wriffht  for  the  appellant. 

John  JS.  Burke  for  the  appellee. 

Williams,  J. — ^Raymond  Bros.  &  Co.  were  garnished 
as  the  mortgagees  of  certain  property  of  one  Webster. 

It  appears  they  never  had  possession  of  the  property, 
and  that  it  exceeded  in  value  the  amount  of  their  claim. 
It  is  claimed  that  because  they  failed  to  take  possession 
of  the  property  after  garnishment,  and  account  for  its  pro- 
ceeds, they  are  liable. 

We  do  not  think  the  mortgagees  were  under  obligation 
to  take  possession  of  the  property  for  the  benefit  of  an 
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attaching  creditor  of  Webster,  and  they  are  not  liable  for 
such  property  not  in  iheir  possession,  in  the  absence  of 
fraud  or  collusion  on  their  part 

Affirmed* 


Desmond  v.  Bbowk. 

Slanders  kyidbhob.  To  sustain  an  action  for  slander,  the  shmdenniB 
words  need  not  be  proved  in  form  as  charged  in  the  petition,  bat  it  ia 
sufficient  to  prove  them  substantially  as  therein  set  out. 

AjppecU  from  General  Term,  Ninth  District  {Dritnique 

County). 

Friday,  June  10, 

Action  for  slander ;  verdict  and  judgment  for  defend- 
ant. The  general  term  affirmed  the  judgment  of  the 
district  court ;  plaintiff  appeals  to  this  court 

H.  T.  McNulty,  for  the  appellant. 

Boberta,  Fauke  &  Burt,  and  T.  3.  Wilson  for  the 
appellee. 

Beck,  J. — The  district  court  gave  the  following,  among 
other  instructions,  to  the  jury,  viz :  "  The  burden  of  the 
issue  is  on  the  plaintiff,  and  you  must  be  satisfied  from 
the  preponderance  of  the  proof  that  the  defendant  spoke 
the  words  as  charged  in  the  petition ;  and  any  substantial 
variance  will  be  fatal  to  plaintiff's  right  to  recover.  And 
it  is  not  sufficient  to  prove  the  words  substantially  in  a 
different  form  or  in  equivalent  words,  but  they  must  be 
proven  in  substance,  in  form  as  charged. 

This  instruction  is  erroneous,  and  directly  in  conflict 
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with  the  rale  as  reoognized  by  this  court  lu  McCflnUock 
v.  Orick,  4  Iowa,  453,  it  is  explicitly  laid  down,  that  it 
is  not  necessary  to  prove  the  precise  words  as  averred  in 
the  petition,  but  it  is  sufficient  to  prove  them  substan* 
tially  as  therein  set  out  This  rule  is  doubtless  in  accord 
with  the  cuirent  of  authorities.  In  addition  to  the 
authorities  cited  in  support  of  the  rule  in  McOlintoch 
v.  Orick^  the  following  are  to  the  same  effect :  Kennedy  v. 
Ixnory^  1  Binn.  393 ;  Miller  v.  Miller,  8  Johns.  74 ; 
Qrubbs  V.  Kyzer,  2  McCord,  304, 

In  reply  to  this  objection,  based  upon  the  foi*egoing 
instruction,  defendant's  counsel  argue,  that,  as  there  was 
but  one  witness  to  the  speaking  of  the  words,  the  plain- 
tiff himself,  the  jury  could  not  have  been  misled  by  the 
instruction.  We  do  not  see  how  this  follows  as  a  con- 
clusion. But,  in  fact,  it  appears  from  the  record  that  the 
words  were  not  proved  in  form  as  charged  in  the  petition, 
so  that  the  jury,  under  the  iustructiou  given  by  the 
district  court,  could  not  have  found  for  the  plaintiff; 
while,  according  to  the  rule  recognized  by  this  court,  as 
stated  above,  there  was  no  such  variance  between  the 
petition  and  proof  as  would  pi*cclude  the  jury  from  find- 
ing a  verdict  for  plaintiff.  It  is,  therefore,  evident  that 
the  plaintiff  was  prejudiced  by  the  instruction. 

Several  other  grounds  of  error  are  assigned  and  urged 
in  argument  by  appellant's  counsel.  It  is  needless  to  con- 
sider them,  as  the  judgment,  for  the  error  above  pointed 
out,  must  be 

Beversed. 
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Spenoeb  y.  The  Illinois  Central  B.  B.  Co. 

1.  Bailroad:  oontbibittort  kegugbhos.  A  party  cannot  recover  of  a 
ndlroad  company  for  injuries  done  him,  when  his  own  want  of  care  and 
prudence  contributed  to  the  injnry,  or  was  in  whole  or  in  part  the  prox- 
imate oaufce  thereof. 

2.  —  It  was  accordingly  held,  in  an  action  against  a  railroad  company  for 
henries  received  while  attempting  to  cross  its  track,  that  the  following 
instruction  was  erroneous,  to  defendant's  prejudice,  in  falling  to  state 
the  law  fully :  ''  It  is  incumbent  upon  the  plaintiff  to  use  all  reason- 
able care  and  pmdenoe  in  crossing  the  track,  and  particularly  at  stations 
where  there  is  a  probability  of  there  being  trains ;  and  the  want  of  such 
care  and  prudence  on  the  part  of  plaintiff^  if  tended  to  cause  the  iigury, 
will  be  taken  into  consideration  by  the  jury  in  determining  the  liability 
of  the  company.'' 

8. Giviica  OF  SIGNALS.    The  giving  of  signals  of  an  approaching  train 

at  a  crossing,  by  both  blowing  the  whistle  and  ringing  the  bell,,  is  not 
required  under  the  statute  nor  by  any  rule  of  law. 

4.  ^—  PRECAUTION  IN  CROSSING  TRACK.  While  it  Is  the  duty  of  a  per* 
son  in  crossing  the  track  to  use  all  reasonable  precaution  to  ascertain 
whether  a  train  is  approaching,  he  is  not,  as  a  matter  of  law,  bound  to 
ato).  his  team  and  look  and  listen  b^'fore  attempting  to  cross.  He  may 
have  satisfactory  and  sufficient  evidence  to  justify  him  in  attempting  ta 
erosB,  without  this, 

Aj>pealfrom  the  Black  Hawk  Gircuit  Court 

Friday,  June  10. 

Tras  action  was  brought  to  recover  for  the  injury  to 
plaintiff's  person,  and  also  his  mules  and  wagon,  occa- 
sioned by  the  careless  act  of  defendant's  agent,  in  striking 
with  its  locomotive  and  train  said  team,  etc.,  while  being 
driven  by  him  across  the  railroad  track  near  the  depot 
at  Waterloo.  The  testimony  tends  to  show  that  he  was 
unloading  wheat  from  his  wagon  at  an  elevat(»r  on  the 
uoilh  side,  and  some  thirty  or  forty  feet  from  the  main 
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track.  An  extra  train  was  at  the  depot,  some  four  or  fiye 
hundred  feet  from  the  crossing.  When  he  had  unloaded^ 
he  made  inquiries  of  the  party  owning  and  at  the  elevator, 
if  there  was  a  train  in,  and  if  it  was  standing  at  the  depot 
Upon  inquiring,  further,  if  he  thought  he  could  cross  the 
track  before  the  train  started,  he  was  advised  that  he  could. 
The  person  giving  this  information  could  see  the  train,  but 
the  plaintiff  could  not,  as  a  number  of  box  cars,  necessary 
for  defendant's  business,  were  in  the  proper  place  on  the 
north  side-track,  and  thus  obstructed  the  view  of  the  train 
on  the  main  track,  to  the  east  One  of  these  stood  very 
near  the  wagon  road  or  crossing,  and  the  plaintiff  could 
not  see  up  or  down  the  main  track  until  he  passed  this 
car.  At  the  time  and  after  starting,  he  listened  for  the 
train,  to  ascertain  if  it  had  left  the  depot,  but  heard  noth- 
ing of  its  approach.  So,  soon  as  he  could,  he  looked  for 
the  train,  but  too  late  to  avoid  the  injury.  From  the  north 
side-track  to  the  main  track  upon  which  the  train  was  run- 
ning it  is  thirteen  feet,  and  the  plaintiff's  team  was  struck 
just  as  the  mules  had  crossed  the  latter  track,  the  wagon 
and  plaintiff  being  thrown  on  one  side  and  the  mules  the 
other.  He  did  not  stop  his  team,  after  leaving  the  eleva- 
tor, before  crossing  the  track.  The  testimony  is  conflict- 
ing as  to  the  signals  used  at  the  time  of  starting ;  several 
witnesses,  however,  testify  very  positively  that  the  bell  was 
not  rung,  nor  the  whistle  sounded,  nor  any  warning  given 
until  just  as  the  accident  occurred.  Plaintiff  was  standing 
in  his  wagon,  and  the  first  he  knew  of  the  train  it  was 
about  ten  feet  from  him.  The  train  was  rutmiug  at  the 
rate  of  six  to  seven  miles  an  hour,  according  to  defendant's 
witnesses,  and  from  eight  to  ten  according  to  plaintiff's. 
From  where  plaintiff  started  after  unloading  to  the  place 
of  injury,  is  fifty-five  or  sixty  feet. 

Upon  these  facts  (and  others  which  will  be  found  refer- 
red to  in  the  opinion,  so  far  as  necessary)  the  jury,  under 
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the  instructions,  found  for  plaintiff  in  the  sum  of  one  thoii!* 
•and  dollars,  and  defendant  appeals. 

Oraiie  &  Rood  for  the  appellant. 
MUler  <£  Miller  for  the  appellee^ 

Wright,  J. — Appellant  complains,  for  the  most  part, 
and,  for  the  purposes  of  this  appeal,  we  may  say  entirely, 
lrailboad:  of  the  action  of  the  court  in  giving  and  refu- 
n^Ugence!7sing  certain  instructions.  To  these,  therefore^ 
we  direct  our  attention ;  and  in  so  doing  it  will  be  sufficient 
to  refer  to  two  of  those  given,  and  which  are,  perhaps 
more  particularly  complained  of — disposing  of  all  the 
others  by  a  more  general  statement  of  our  views  of  the  law. 

It  will  be  readily  seen  that  one  position  assumed  by 
defendant  before  the  jury  was,  that  plaintiff,  by  his  own 
negligence  or  want  of  care,  had  contributed  to  his  loss  or 
injury,  and  hence  could  not  recover.  Upon  this  subject 
the  jury  were  told,  that  ''It  is  incumbent  upon  the  plain- 
tiff to  use  all  reasonable  care  and  prudence  in  crossing  the 
track  of  the  railroad,  and  particularly  at  stations,  where 
there  is  a  probability  of  there  being  trains,  and  the  want 
of  such  care  and  prudence  on  the  part  of  the  plaintiff,  if  it 
tended  to  cause  the  injury  or  damage,  vnll  be  taken  vnio 
consideration  by  you  in  determining  the  liability  of  the 
defendant  in  this  actionJ^ 

The  error  of  this  instruction,  for  we  deem  it  erroneous, 
is  not  so  much  in  misstating  the  law,  as  in  falling  so  &r 
short  of  its  full  and  hence  correct  statement  as  to  almost 
necessarily  mislead  the  jury.  For  while  it  is  true  that 
the  want  of  the  care  and  prudence  on  the  part  of  plaintiff, 
therein  indicated,  was  to  be  taJcen  into  consideration  iu 
determining  defendant's  liability,  this  was  not  all ;  for,  as 
a  rule,  if  such  want  of  care  and  prudence  contributed  to 
the  injury,  plaintiff  cannot  recover.  And  hence  the  court 
Vol.  XXIX.  —  8 
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abould  have  stopped  with  telling  the  jury  that  plaintiff's 
negligence  was  to  be  considered,  etc.,  but  that,  aside  frons 
possible  modifications  arising  in  exceptional  cases,  it  would 
defeat  the  action. 

This  rule,  that  a  party  cannot  recover,  when  his  own 
negligence  was  in  whole  or  in  pai't  the  proximate  cause  of 
the  injury,  has  been  too  often  announced,  and  is  too  well 
recognized  in  this  state  and  elsewhere,  to  need  more  thant 
its  statement  See,  however,  Hunt  v.  O.  (&  N*  W.  B.  Oo.^ 
26  Iowa,  363 ;  Donaldson  v.  M  (&  M  B.  B.  Co.,  18  id. 
280 ;  Eoben  v.  B.  eg  M.  B.  B.  Co.,  20  id.  562 ;  Sherman 
V.  Western  Stage  Co.,  24  id.  516 ;  Haley  v.  C.  eg  Jf.  W. 
B.  Co.,  21  id  15 ;  McAunich  v.  M.  &  M.  Co.,  20  id.  338. 
The  cases,  though  employing  diffei*ent  language,  unite  in 
giving  the  rule  as  above  stated,  and  as  it  is  found  in  num- 
berless other  cases,  and  in  all  text  writers  on  this  subject. 
See  Sher.  &,  Refd.  on  Negl.,  §  26,  and  notes  thereto.  It 
is  there  said,  that  **  One  who  is  injured  by  the  mere  negli- 
gence of  another  cannot  recover  any  compensation  for  his 
iqjury,  if  he,  by  his  own  ordinary  negligence  or  wilful 
wrong,  contributed  to  produce  the  injury  of  which  he 
complains,  so  that,  but  for  his  concurring  and  co-operating 
fault,  the  injury  would  not  have  happened  to  him ;  except 
when  the  direct  cause  of  the  injuiy  is  the  omission  of  the 
other  party,  after  becoming  aware  of  the  injured  party's 
negligence,  to  use  a  proper  degree  of  care  to  avoid  the 
consequences  of  such  negligence."  In  justification  of  this 
language  many  cases  might  be  cited,  but  this  is  unneces- 
sary. See,  however,  note  2  to  said  section ;  also  /.  <£  (7. 
B.  B.  Co.  V.  Caldwell,  9  Ind.  397 ;  Scott  v.  Dvblin  eg  W. 
B.  Co.,  11  Irish  Com.  L.  R.  377,  quoted  in  Donaldson  v. 
M  (6  M.  Co.,  supra. 

The  instruction  under  consideration  failed  to  state  the 
law  as  above,  either  in  its  general,  or  what  is  sometimes 
known  as  its  modified  form.     For  this  case  it  is  only 
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neceseaiy  to  hold  the  instruction  erroneous,  as  falling  short 
of  either,  without  now  undertaking  to  determine  whether, 
in  such  a  case,  a  plaintiff,  guilty  of  negligence,  or  failing 
to  exercise  ordinary  care,  can  recover  for  an  injury  based 
upon  defendant's  negligence.  It  was  not  sufficient  to  tell 
the  jury  that  plaintiff's  want  of  care  was  simply  to  be 
taken  into  consideration  in  determining  defendant's  lia^ 
bility*  For,  under  this  rule,  there  is  nothing  to  prevent 
them  from  finding  liability,  though  they  believed  plain- 
tiff,  by  the  exercise  of  due  diligence,  might  have  avoided 
the  injury.  This  was  calculated  to  mislead,  and  was 
hence  erroneous. 

We  also  believe  there  was  error  in  the  third  instruction, 
which  held  the  defendant  to  the  use  of  '*  great  care  and 
^  ^]j^^  prudence,  that  accidents  to  persons  crossing 
ofaigiuis.  ^jjg  track  may  not  occur,  by  causing  the  giving 
of  signals  by  ringing  the  bell  and  blovnng  the  whistle.^' 
This  imposed  upon  the  company  the  duty  of  both  blowing 
the  whistle  and  ringing  the  bell.  There  is  no  statute 
requiring  this,  and  we  know  of  no  rule  of  the  common 
law  which  holds  a  party  to  this  care.  Indeed,  in  the  ab- 
sence of  statute,  due  care  to  avoid  accidents  might  be 
employed,  though  the .  company's  agents  failed  to  do 
either  of  these  things.  Thus,  suppose  a  flagman  was  kept 
at  each  crossing  in  the  city  to  warn  footmen,  and  those 
traveling  in  carriages  and  wagons,  of  an  approaching  train 
and  consequent  danger,  it  would  not  certainly,  in  such  a 
case,  as  matter  of  law,  be  negligence  to  omit  either  ring- 
ing the  bell  or  sounding  the  whistle.  In  the  absence  of 
other  precautions,  the  engineer  should  give  sufficient  signals 
of  the  approaching  train ;  and  this  he  may  do  by  ringing 
his  bell,  sounding  his  whistle,  or  otherwise,  as  may  be  usual. 
And  while  they  should  keep  a  lookout  so  as  to  see,  and 
as  fer  as  possible  prevent  injury  to  othere,  who  in  cross- 
ing the  track  upon  the  highway  are  exercising  no  more 


60  SUPREME  COURT  OF  IOWA, 

Spenoer  t.  Illinois  Oentnl  Railroad  Company. 

than  their  legal  rights,  they  are  not  bound,  as  this  instruc- 
tion requires,  as  matter  of  law,  to  use  both  bell  and  whistle 
in  order  to  avoid  liability. 

Defendant  further  insists  that  plaintiff  was  bound  to  stop 
his  team,  and  look  and  listen  before  attempting  to  cross 
4.  preeaotioii  thc  track.     It  was  his  duty,  beyond  doubt,  to 
tTMk.  take  every   reasonable  precaution  to  ascertain 

whether  a  train  was  approaching.  He  ought,  as  far  as 
he  could  by  the  use  of  ordinary  care,  to  have  been  certain 
that  the  road  was  clear.  He  is  only  required  to  have 
satisfactory  evidence  of  these  things,  however,  and  this 
he  might  have,  by  listening,  by  the  sign  of  a  flagman, 
by  information  derived  from  others,  by  the  absence  of 
those  warnings  usually  attending  the  starting  or  running 
of  a  train  through  a  town  or  city,  just  as  effectually  and 
sufficiently  as  by  loooking  up  and  down  the  track.  It 
cannot  be  laid  down  as  a  rule  that  a  party  is  guilty  of 
negligence  by  his  failure  to  look  up  and  down  the  track 
before  undertaking  to  cross  it.  There  may  be  due  dili- 
gence without  doing  this. 

These  views  we  believe  substantially  dispose  of  all  the 
errors  relied  upon  in  the  argument,  and  it  only  remaina 
to  direct  that  the  judgment  below  be. 

Reversed. 
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Collins  et  al.  v.  Gilson. 

1.  Trust :  pbokzssobt  von :  dssoeht.  PromiBsory  notes  were  ezecated 
to  one  as  gnsrdian  of  a  minor.  The  guardian  and  ward  having  both  died, 
the  heirs  of  the  ward  claimed  to  be  entitled  to  the  notes,  or  their  pro- 
ceeds, by  inheritance.  Heldj  that  it  was  competent  for  those  contesting 
this  right  to  show  that  the  notes  were  not  the  absolute  prop- 
erty of  the  ward,  that  they  were  not  executed  with  the  purpose  of 
Testing  the  title  to  them  in  her,  but  with  the  purpose,  only,  and  as  a 
means  or  contriyanoe,  of  securing  a  trust  fUnd  for  her  support  after  her 
arriyal  of  age ;  and  that  she  having  died  prior  thereto  no  present  interest 
Tested  in  her 

2. PAJtoL  BTiDsiiOB.    The  trust  in  such  a  case  being  one  of  personalty, 

may  be  established  by  parol  evidence. 

Ajfpeal  from    General    Term,    Eighth  District   (Janes 

County). 

Saturday,  June  11. 

The  petition  sets  out  the  following  fiicts  :  The  brother 
of  plaintiffs,  Thomas  Fitzpatrick,  died  in  the  year  1853, 
leaving  a  widow,  Margaret,  and  an  only  child,  Maria,  a 
minor.  On  the  13th  day  of  January,  1855,  Hezekiah 
Winchell  executed  and  delivered  to  Margaret,  as  the 
guardian  of  Maria,  a  promissory  note  for  $1,000,  due 
September  1,  1866,  without  interest.  On  the  17th  day 
of  January,  1855,  James  Lillis  also  executed  and  deliv* 
ered  to  Margaret,  as  guardian  of  her  said  child,  a  note 
for  $300,  due  on  the  same  day  as  the  other  note,  without 
interest  Both  of  these  notes  were  secured  by  mortgages 
upon  real  estate.  Margaret  and  said  Winchell  intermar- 
ried in  1856,  and  on  the  second  day  of  January,  1857, 
two  children,  John  W.  and  Susan  A.,  the  fruits  of  this 
marriage,  were  bom,  and,  during  the  same  year,  Mar- 
garet died.     Maria  died  in   1868,  leaving  neither  hus- 
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band  nor  ohild,  never  haying  been  married.  In  July, 
1864,  Winchell  died.  Defendant  is  the  guardian  of  John 
W.  and  Susan  A.,  the  children  of  Margaret  and  Winchell, 
and  has  collected  the  amount  of  said  notes,  and  claims  to 
hold  the  proceeds  for  and  on  account  of  his  wards.  The 
plaintiff  are  the  only  heirs  of  Thomas  Fitzpatrick,  and 
claim  to  recover  from  defendant  the  amount  he  has  col- 
lected upon  the  said  notes. 

The  answer  admits  the  foregoing  facts  averred  in  the 
petition,  and  further  avers  that  defendant  holds  the  money 
collected  on  the  notes  as  guardian  of  said  minor  heirs  of 
Winchell,  to  which  he  contends  they  are  legally  entitled, 
and  denies  that  plaintiff  are  entitled  to  any  part  thereof.. 
As  an  equitable  defence  to  the  action,  the  answer  sets  up 
the  following  facts  :  The  $1,000  note  was  executed  by 
Winchell  to  Margaret  as  guardian  of  Maria,  in  view  and 
consideration  of  the  marriage  of  the  parties,  for  the  pur- 
pose of  securing  the  support  and  maintenance  of  Maria, 
who  was  a  feeble,  half  idiotic  child.  The  note  was  only 
intended  as  a  trust  provision,  and  it  never  was  designed 
or  expected  that  the  note  should  be  paid  to  Maria  before 
her  arrival  at  the  age  of  twenty-one  years,  nor  to  her 
heirs  or  representative,  in  case  of  her  death,  before  that 
age.  Nor  was  it  intended  that  it  should  be  paid  to  her 
after  her  arrival  of  age,  except  in  case  it  should  be  neces- 
sary for  her  support.  After  the  marriage  of  Winchell 
with  her  mother,  he  took  Maria  to  his  home  and  supported 
her  for  some  years,  up  to  her  death.  Such  support  was 
worth  more  than  $1,000.  The  $300  note  was  executed  for 
money  belonging  to  Margaret,  loaned  at  the  date  thereof : 
was  made  payable  to  her,  as  guardian  of  Maria,  for  the 
purpose  of  securing  to  her  child  a  support,  in  view  of  the 
fact  that  she  was  about  to  enter  into  a  marriage  with  said 
Winchell.  It  was  not  intended  that  the  note  should  be 
absolutely  the  property  of  Maria,  but  it  was  only  intended 
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that,  in  case  she  should  need  the  sum  for  her  support,  it 
should  be  so  used  after  she  arrived  at  the  age  of  twenty- 
one  years.  It  is  alleged,  substantially,  that  the  notes 
were  contrivances  for  the  purposes  of  securing  a  trust 
fund  to  be  used  for  the  support  of  Maria  after  her  arrival 
at  the  age  of  twenty-one  years,  which  would  be  on  the 
day  the  notes  fell  due,  and  for  no  other  purpose.  Defend- 
ant claims,  that,  as  the  object  of  this  trust  fund  has 
ceased  to  exist,  it  belongs  to  her  wards,  who  are  the  only 
heirs  of  Margaret  and  Winchell. 

On  motion  of  plaintiff  the  parts  of  the  answer  setting 
up  the  defence,  as  above  stated,  were  stricken  out  as  irrele- 
vant. Defendant  refusing  to  answer  further,  judgment 
was  rendered  for  plaintiiSs.  On  appeal  to  the  general 
term  the  judgment  of  the  district  court  was  affirmed. 
Defendant  appeals  to  this  court. 

J.  M.  King  for  the  appellant. 

J,  L.  Sheean  and  John  McCam  for  the  appellees. 

Beck,  J. — ^The  motion  to  strike  was  improperly  sus- 
tained by  the  court.     In  our  opinion,  the  matters  pleaded 
X.  Trust:  worn-  which  were  Stricken  out  of  the  answer,  are 
descent.  proper  defences  to  the  action.     The  answer 

avers  sufficiently  that  the  notes  and  mortgages  given  to 
the  mother  as  guardian  of  her  daughter  were  but  con- 
trivances to  secure  a  trust  fund  for  her  support  after  her 
arrival  at  the  age  of  twenty-one  years,  and  with  no 
purpose  of  vesting  in  her  the  title  to  the  notes  and  mort- 
gages, nor  the  money  which  they  are  given  to  secure. 
Most  certainly,  if  it  could  be  shown  by  proper  evidence 
that  such  was  the  design  upon  the  death  of  the  cestui 
que  trusty  who  was  only  to  receive  the  money,  or  the 
notes  and  mortgage  at  a  certain  age,  the  property  would 
not  vest  in  her  heirs  or  representatives.     If  it  was  a  trust 
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fond  to  be  used  for  her  benelSt  at  and  after  a  certain  age. 
and  no  present  interest  vested  in  her  prior  to  her  death, 
it  is  quite  clear  her  heirs  can  have  no  interest  in  it.  This 
seems  to  be  the  defence  quite  clearly  set  up  in  the 
answer. 

It  is  no  objection  to  this  view  that  nothing  of  this 
arrangement,  so  &r  as  ia  shown,  appears  in  the  notes, 
s.  parai  &nd  that  there  is  no  averment  of  the  exist- 
•^**^*"*^  ence  of  a  writing  setting  it  out.  In  the  first 
place,  the  evidence  to  support  the  defence,  should  it  even 
exist  in  parol,  need  not  necessarily  contradict  or  vary  the 
notes.  It  would  simply  explain  what  interest  the  payee 
held  in  them,  and  how  and  to  whom  the  money  secured 
should  be  applied.  This  we  think  may  be  done  without 
any  violation  of  the  rules  of  evidence.  In  the  second  place, 
this  is  a  trust  of  personalty,  it  is  not  obnoxious  to  the 
statute  of  frauds,  and  may  be  supported  upon  parol  evi- 
dence.    Lord  V.  Lowry^  1  Bailey  Ch.  510. 

We  do  not  pass  upon  the  question  as  to  the  right  of 
defendant's  wards  to  the  property,  to  the  exclusion  of 
plaintiffs,  without  any  showing  of  the  existence  of  a  trust 
or  other  equity,  under  the  construction  of  Revision,  sec- 
tions 2495-2498,  contended  for  by  defendant's  counseL 
We  deem  it  better  to  give  no  expression  to  them  now. 

Keveraed. 
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Wake  et  al.  v.  Thompson  et  ah 

1.  Tax  sale  and  deed :  balk  cm  masse.    A  tax  dded  is  yoid  upon  its  flMse 
which  shows  several  tracts  of  land  sold  together  for  a  gross  sum. 

2. OF  TRACT  EZCEBDIHO  voBTT  ACRES.    Land  may  be  sold  for  taxes 

fai  tracts   greater  than  forty  acres  when  so  assessed.    Following  the 
;  of  Corhin  v.  Dt  Wolf,  25  Iowa,  124,  and  Stewart  t.  Corbin,  id.  114. 


t. mBOT  OF  ToiD  DEED.    That  a  tax  deed  is  void  because  it  shows 

a  sale  tn  masie  does  not  of  itself  render  the  tale  invalid. 

Ajjpeal  Jrom  Black  Hawk  District  Court. 

Saturday,  June  11. 

In  equity  :  to  set  aside  a  tax  sale  and  deed.— 
Defendants'  demurrer  to  the  petition  wtis  overruled  ;  they 
excepted ;  declined  to  answer  over  ;  judgment  granting 
the  entire  prayer  of  the  petition  ;  and  they  appeaL 

Beds,  Allen  <&  Couch  for  the  appellants. 

-B.  W.  Poor  for  the  appellees. 

Weight,  J. — It  becomes  material  to  state  with  some 
particularity  the  averments  of  the  petition.  Plaintiffs,  in 
ltjlxsalb        May,  1868,  obtained  from  the  owner  in  fee 

AMD  DEED :  Sale  y  ^  1 

oa  masse.  the  title  to  an  undivided  half  of  the  S.  \  of 

section,  etc.,  and  are  stUl  the  owners  thereof.  In  April, 
1862,  the  county  treasurer  sold  said  premises  for  the 
delinquent  taxes  of  1860,  to  defendant,  etc.  This  sale 
was  illegal,  etc.,  in  this  :  '*the  said  treasurer  offered  for 
sale  at  one  time,  and  did  sell,  the  whole  of  the  S.  E.  \  of 
said  section,  etc. ;  and  the  said  treasurer  at  the  same 
time  and  place  offered  for  sale,  and  did  sell,  the  whole  of 
the  S.  W.  \  of  said  section,  etc.,  which  said  quarter  sec* 
Vou  XXIX. — 9 


05  SUPREME  COURT  OF  IOWA, 

War«  T.  Thompton. 

tioDS  include  the  undivided  half  of  the  S.  i  of  said 
section,  etc. ;  said  quarter  section,  includes  four  distinct 
and  legal  subdivisions  of  land  forty  acres  each,  and 
said  land  was  not  sold  in  the  smallest  legal  subdivisions 
thereof,  as  required  by  law,  but  was  sold  en  masse^  as 
aforesaid." 

It  is  then  stated,  that  in  May,  1865,  the  treasurer 
executed  to  the  purchaser  a  deed,  purporting  to  convey 
the  undivided  half  of  each  of  said  quarter  sections,  whidi 
deed  is  void  in  this :  *'  That  it  shows  on  its  face  that 
several  distinct  tracts  or  parcels  of  land  wero  sold  together 
for  a  gross  sum,  and  the  said  deed  purports  to  convey  the 
said  several  distinct  tracts  or  parcels  for  the  gross  sum  of, 
etc.,  being  the  whole  amount  of  tax,  interest  and  costs 
then  remaining  due  and  unpaid  on  all  of  said  several  dis- 
tinct tracts  or  legal  subdivisions  of  land  together."  By 
the  deed,  a  copy  of  which  is  attached  to  and  made  a  part  of 
the  petition,  it  is  made  to  appear  that  the  treasurer  did 
sell  about  six  hundred  acres  of  land  located  in  different 
sections  and  townships,  for,  etc.,  *' being  the  whole  amount 
of  taxes,  interest  and  costs  then  due  and  remaining  unpaid 
on  said  property." 

This  judgment  must  of  course  be  affirmed,  so  far  as  it 
directs  the  tax  deed  to  be  set  aside.  It  was  clearly  irregu- 
larly and  improperly  issued,  is  void,  is  a  cloud  upon 
plaintiff's  title,  and  should  be  so  declared.  This  conclusion 
we  rest  upon  the  authority  of  Boardman  v.  JBoume^  20 
Iowa,  134,  and  the  many  cases  following,  which  hold  that 
a  tax  deed  is  void  which  shows  upon  its  &ce  that  several 
tracts  of  land  were  sold  togther  for  a  gross  sum — ^this 
being  a  clear  violation  of  the  statute.  See  Ackley  v.  Sex- 
Urn,  24  id.  320  ;  Ferguson  v.  Heath,  21  id.  438,  and  cases 
there  cited. 

As  to  that  part  of  the  judgment  which  set  aside  the 
tax  aale,  our  opinion  is  that  the  court  below  erred.    This  is 
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plain  enough,  in  view  of  what  was  ruled  in 
exceeding  Corbifi  V.  DeWolf^  25  Iowa,  124,  and  followed 
in  8tevxirt  v.  Corbin,  in.  144.  For,  by  these 
cases,  it  was  held  that  land  may  be  sold  for  taxes  in  tracts 
greater  than  forty  acres,  when  so  assessed ;  that,  while 
subdivisions  that  are  assessed  separately,  or  are  in  fact 
distinct,  cannot  be  sold  in  gross,  yet  a  subdivision,  though 
greater  than  the  sixteenth  of  a  section,  when  so  assessed, 
may  be  sold  in  a  body.  And  this  is  es^Decially  so  of  lands 
assessed  to  known  owners.     Rev.  §§  737,  745,  764. 

The  pleader  in  the  case  before  us  fails  to  state  whether 
.the  owner  of  this  land  was  *•  known"  or  "unknown." 
Nor  is  it  stated  that  these  quarter  sections  were  assessed 
or  advertised  in  forty  or  eighty  acre  tracts  ;  nor  that  they 
were  thus  subdivided.  In  fact,  so  far  as  appears  from 
the  petition,  the  land  was  sold  in  a  body,  just  as  it  was 
subdivided  in  the  assessment,  and  not  otherwise. 

To  avoid  the  effect  of  the  rules  thus  stated,  appellees 
insist  that  a  fair  construction  of  the  pleading  shows  that 

^ ^g^^  ^  the  two  quarter  sections  were  sold  in  gross, 

void  deed,  being  distinct  and  separate  parcels.  This  is, 
however,  not  warranted  by  the  language  of  the  pleader. 
The  averment  is,  that  the  officer  sold  the  whole  of  a  quar- 
ter section^  and  not  that  he  sold  together,  or  under  the 
same  bid,  the  whole  half  section.  Than  this,  few  things 
could  be  plainer. 

The  attempt  to  connect  with  this  part  of  the  petition 
what  is  said  in  a  subsequent  clause,  in  relation  to  the  tax 
deed,  is  equally  without  warrant.  The  averments  there 
made  are  for  the  purpose  of  showing  that  the  deed  is  void, 
and  this,  not  because  these  tracts  were  sold  together,  but 
because  they,  with  more  than  four  hundred  other  acres, 
were  sold  in  "a  lump,"  or  in  gross.  It  is  not  alleged  that 
the  sale  was  made  as  in  said  deed  recited.  The  convey- 
ance itself  might  be  void  upon  its  face,  because  of  these 
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redtals  ;  but  unless  it  appears  that  the  land  was  thus  sold, 
the  sale  itself  would  not  be  thereby  invalidated. 

To  this  extent,  therefore,  the  demurrer  was  improperly 
overruled.  It  by  no  means  follows,  however,  that  defend- 
ants are  entitled,  as  counsel  claim,  to  final  judgment  in 
this  court.  Plaintiffs  have  the  right  to  amend,  if  they  so 
desire.  It  is  defendants,  not  plaintifl^,  who  stand  by  their 
demurrer.  If  this  had  been  sustained,  plaintiffs  could 
have  amended  in  the  court  below,  and  this  they  may  still 
do.  If  it  had  been  sustained  and  plaintiffs  had  refused 
to  amend,  an  affirmance  of  that  order  here  might  have 
justified  the  order  which  defendants  now  ask.  Not  so, 
however,  under  the  circumstances  of  this  case. 

The  practice  upon  this  subject  was  indicated  as  long 
ago  as  1855.  Pierson  v.  David,  1  Iowa,  35.  And  from 
it  there  has  been  no  departure.  The  case  of  Cowles  v. 
Gfrai/,  14  id.  1,  cited  by  appellants,  is  far  from  favoring 
their  position. 

Reversed,  and  remanded  with  leave  to  plead  anew,  if 
the  parties  shall  be  so  advised. 

Seversed. 


Ransom  v.  Boal. 

Bmilelpal  eorporation :  public  aquakb.  A  public  square  of  a  dty 
ia  held  by  the  corporation  in  trust  for  the  public,  and  cannot  be  sold 
on  execution  against  the  city  for  its  general  indebtedness. 

Appeal  from  General  Term,  Eighth  District,  {Johnson 

County). 

Saturday,  June  11. 

AoriON  by  the  plaintiff,  a  lot  owner  and  Jax  payer  in 
Iowa  city,  to  set  aside  an  execution  sale    of  '*Coll^e 
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Green,"  one  of  the  public  squares  of  said  city,  as  origin- 
ally platted  and  recorded.  The  sale  was  made  to  the 
defendant  and  appellant,  George  J.  Boal,  under  an  execu- 
tion issued  upon  a  judgment  recovered  on  city  warrants, 
issued  for  general  corporation  purposes.  The  corporation 
of  Iowa  City  was  made  defendant  The  defendant  Boal 
made  his  answer  a  cross-petition  against  Iowa  City  to 
quiet  his  title.  Iowa  City  answered  the  cross-petition. 
The  plaintiff  dismissed  his  action,  and  the  controversy  in 
the  district  court  was,  and  here  is,  between  Boal  and  the 
city. 

It  appeaiis  that  the  site  of  the  city  was  originally 
granted  by  the  general  government  to  the  state  for  a  seat 
of  government,  and  the  same  was,  under  the  act  of  1839| 
{see  Blue  Book,  608),  platted  with  streets,  alleys  and 
public  squares,  one  of  which  was  College  Green ;  that  all 
the  lots  of  the  city  has  been  sold  to  individuals ;  that  in 
1853,  the  city  passed  an  ordinance  granting  the  sole  use 
and  occupation  of  the  west  half  of  College  Green,  now  in 
controversy,  to  the  Iowa  Female  Collegiate  Institute, 
upon  condition  that  a  building  of  certain  value  should  be 
built  thereon  within  a  specified  time;  afterwards,  the 
atate,  by  joint  resolution  ^No.  4,  approved  January  11, 
1855),  released  its  mterest  in  said  College  Green  to  said 
institute.  The  institute,  failing  to  comply  with  the  con- 
ditions, by  instnunent  properly  executed,  renounced  its 
interest  in  the  propeity.  After  thU  it  was  levied  upon 
and  sold  to  the  defendant  BoaL* 

The  district  court  dismissed  the  cross-petition  of  Boal, 
and  its  judgment  was,  by  the  general  term,  affinned. 
Boal  now  appeals  to  this  court. 


Fairdll  dk  Boal  for  the  appellant. 
Itobmson  db  Patterson  for  the  appellee. 
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Cole,  Ch.  J. — ^The  only  question  presented  by  this 
record  for  our  determination  is,  whether  a  public  square 
of  a  city  is  liable  to  sale  on  execution  against  the  city  for 
its  general  indebtedness.  The  question  is  neither  new 
nor  difficult. 

The  cities  of  our  state  hold  the  titles  to  the  streets, 
alleys  and  public  squares  in  trust  for  the  public ;  and, 
upon  principle,  such  trust  property  can  no  more  be  sold 
to  satisfy  the  debts  of  the  city  than  can  any  other  trust 
property  be  sold  to  satisfy  the  individual  debts  of  any 
other  trustee.  The  property  so  held  by  the  city  can  onljc 
be  used  for  the  purposes  to  which  it  was  dedicated.  It 
cannot  be  sold  to  satisfy  its  debts.  This  was  directly  so 
held  in  The  CUy  of  Alton  v.  Illinois  Trust  Co.,  12  111.  , 
38.  Nor  can  the  legislature  authorize  an  appropriation 
of  the  property  to  any  other  than  the  trust  purposes. 
Warren  v.  Mat/or  of  Lyons ,  23  Iowa,  351,  and  authori- 
ties there  cited.  It  is  not  a  question  of  exemption  from 
execution  sale  under  the  statute. 

Affirmed. 


Eelley  v.  Donnelly. 

AttMlunentt  atx&iibhts  ov  pxtxtiok.  A  petition  for  aa  attaefament 
which  fails  to  state  that  aom^thing  ia  due  from  the  defendant  to  the 
plaintiff,  and  as  near  -as  practicable  the  amount  thereof,  is  insoffldent  to 
sustain  the  writ*    FoUowing  Blaktty  ▼.  Bird,  12  low*,  601. 

Appeal  from  Floyd  District  Court. 

Monday,  June  13, 

Action  by  ordinary  proceedings.     An  attachment  is 
prayed  for  and  was  issued  upon  the  original  petition.     An 
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amended  petition  was  subsequently  filed.  Defendant 
moyed  to  quash  the  attachment,  because,  among  other 
reasons,  the  petition  does  not  aver  that  something  is  then 
due  from  defendant  to  plaintiff.  The  motion  was  oveiv 
ruled.     From  this  ruling  of  the  court  defendant  appeals* 

Starr  <t  Patterson  for  the  appellants. 

Pratt  <&  Soot  for  the  appellee. 

Beck,  J. — ^Neither  the  petition  nor  amended  petition 
oomplies  with  the  requirements  of  the  Revision,  section 
5175,  in  stating  that  something  is  due  from  the  defendant 
to  plaintiff,  and  as  nearly  as  practicable,  the  amount,  which 
is  declared  necessary  in  order  to  authorize  the  issuing  of 
an  attachment.  It  has  been  ruled  by  this  court  that  such 
an  averment  is  necessary,  and  when  not  made  the  writ 
should  be  quashed.  Blakely  v.  Bird,  12  Iowa,  601. 
Following  this  decision,  we  hold  that  the  court  below 
erred  in  overruling  the  motion  to  quash. 

Beversed. 


Harbengourt,  Admr.,  v.  Merritt  &  Bro. 

Statute  of  llmitatloiis :  svfbot  of  indorsements.  The  case  of  Parwiu 
T.  Carey y  28  Iowa,  481,  holding  that  partial  pajments  and  indorsement 
thereof  on  a  promissory  note  are  insufficient  to  prevent  the  bar  of  our 
statute  of  limitations,  either  as  to  those  made  prior  or  subsequent  to 
tbo  statute,  followed  and  approved. 

Appeal  from  Dubuque  Circuit  Court. 

Monday,  June  13. 

Plaintiet  declares  upon  a  note  made  by  defendant, 
dated  May  7,  1858,  due  in  six  months,  averring  that  on 
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the  8d  of  September,  1859,  the  makers  paid  thereon 
$70.40,  eto.  The  answer  is  in  denial,  and  also  relies  npon 
the  statute  of  limitations.  Upon  the  trial  plaintiff  offered 
to  read  the  endorsement  of  payment  on  the  note,  and  also 
by  entries  made  by  the  payee  in  his  books,  to  show  this 
payment  All  this  testimony  was  objected  to  and 
excluded,  and  this  upon  the  ground,  as  again  stated  in 
the  instructions,  that  under  our  statute  the  eyidence  to 
prove  a  new  promise  or  acknowledgment  must  be  in 
writing,  signed  by  the  party  to  be  charged.  Verdict  and 
judgment  for  defendants,  and  plaintiff  appeals.  The 
action  was  commenced  Sept.  1,  1869. 

Hempstead^  Bishop  dk  Adams  for  the  appellant 

Shiras,  Van  Duzee  d  Henderson  for  the  appellee. 

Wright,  J. — This  action  was  commenced  within  ten 
years  after  the  alleged  part  payment,  but  more  than  ten 
years  after  the  maturity  of  the  note.  And  thus  it  will  be 
seen  that  the  case  is  '*on  all  fours"  with  Parsons  r.  Carey, 
28  Iowa,  431.  This  is  conceded,  but  the  correctness 
of  the  rulings  therein  are  denied,  and  counsel  have  pressed 
with  great  earnestness  their  re-examination.  Here,  how- 
ever, the  stress  of  the  argument  is  as  to  the  retrospective 
effect  of  the  statute,  rather  than  its  application  to  par- 
tial payments.  It  is  not  pretended  nor  claimed  that  the 
entries  made  by  the  payee  in  his  books  cut  any  figure  in 
the  case. 

We  were  very  clear  in  the  former  case,  and  still  are, 
that  this  statute,  as  applied  to  prior  promises,  was  not 
obnoxious  to  the  charge  of  either  impairing  the  obligation 
of  contracts,  or  interfering  with  vested  rights.  Neither 
the  argument  herein  nor  our  own  investigations  have 
shaken  our  confidence  in  the  position  assumed. 

Upon  the  other  question  (the  purpose  of  the  statute 
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toaohing  the  effect  of  partial  payments)  we  confess  to  some 
doubt.  There  are  cases  and  arguments  favoring  the 
other  yiew.  That  announced,  as  we  have  shown,  is  not 
without  very  fair  and  reasonable  support  It  struck  us 
at  the  time,  and  still  does,  as  being  more  fully  in  accord 
with  the  spirit  and  policy  of  the  law.  Let  that  ruling 
iemain  undisturbed,  and  this  judgment  be 

Affirmed* 


Mandebsohid  v.  The  Crrr  of  Dubuqus. 
I.  Per  Cubiam. 

1.  Higliway :  dsdioatioh  :  ▲ookptahoi  bt  thi  publio.  In  order  to 
establish  a  highway  by  dedication,  as  against  the  public,  where 
damages  are  sought  on  account  of  defects  therein,  it  is  necessary  to 
show,  not  only  that  which  in  law  will  amount  to  a  dedication  on  the 
part  of  the  owner  of  the  soil,  but  also  the  acceptance  of  the  hi|^if»y, 
as  sach,  by  the  public. 

S.  WHAT    WILL     AMOUNT     TO     BEDICATIOV     BT    OWKXB.        Dedicattoa 

Vy  the  owner  may  be  established  by  any  act  or  acte  on  his  part 
indicating  a  dear  intention  to  dedicate  the   land  for  use  as  a  pnhUo 

hic^way. 

» 

t,  OIBOUMSTANOBS     VBOM     WHICH      BBDIOATIOB     MAT      BB  PBBSUMBD. 

It  seems  that  dedication  on  the  part  of  the  owner  of  the  soil  may  bo 
presumed  or  established  by  the  following  circumstances : 

1.  Continued  and  uninterrupted  use  on  the  part  of  the  public  fbr 

a  period  equal  to  the  time  fixed  for  the  limitation  of  real 
actions. 

2.  Acts  of  the  owner  of  the  land  implying  his  assent  to  its  use  as  a 

Uighway,  and  indicating  an  otmnui  dtdicandi,  without  regard  to 
the  period  of  such  use. 

4. ooHSTBUOTTON  OT  ST&BBT  BT  owvBB.     The  construcUon  by  tfao 

owner  of  lands  in  a  city  of  a  street  over  them,  the  erection  of  necet- 
mry  bridges  for  the  publio  travel,  and  throwing  them  open  to  the  pnUlo 
nse,  manifest  a  clear  desire  to  dedicate. 
V0I-.  XXIX. — 10 
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6.  — «  WHAT    AKOUirTB    TO    AOOBPTAVOB  BT  THB  FUBUO.     AooeptMlOe  bf 

the  pablic  of  a  highway  resting  on  dedication  may  be  proTed,  in  a 
oaie  agdnst  the  public  anthorities  growing  oat  of  neglect  to  repair, 
1^  the  nine  character  of  evidence  that  is  saffident  to  establish  it 
in  a  case  where  the  dtizen  is  charged  with  obstructing  a  highway,  of 
the  owner  is  required  to  surrender  his  land  under  an  alleged  dedication 
to  the  public  use. 

0. It  is  accordingly  hM,  that  acceptance  may  be  sufBdently  shown 

b^  public  use  of  the  road  as  a  hij^way,  and  work  done  thereon  by  the 
proper  authorities  to  repair  the  same. 

7.  ^^  The  drcumstances  which  have  been  held  sufficient  to  Justify  the 

inference  of  acceptance  by  the  public  in  the  different  states,  instanced, 
and  the  authorities  collated  by  Bxok,  J. 

8.  ^^smoT  OP  suBsxauBHT  RBPAiBs.  lu  an  action  for  damigea 
on  account  of  injuries  received  in  consequence  of  the  neglect  of  the 
public  authorities  to  repair  a  highway  resting  upon  dedication,  evi- 
dence of  repairs  by  them  thereon  subsequent  to  the  injury  com- 
plained of  is  proper  to  go  to  the  jury,  as  a  circumstance  tending  to 
show  a  previous  recognition  and  adoption  of  the  street  as  a  high- 
way 

9.  — -  iniNlOlPAL     OORPO&ATION :       STREKTS     LBADINO     PEOM      CITr.       A 

dty  is  liable  for  injuries  occasioned  by  a  dangerous  place  in  a  road 
leading  into  or  fVom  one  of  its  public  streets,  and  which  is  in  such 
close  proximity  thereto  as  to  naturally  endanger  persons  traveliog 
thereon 

10. As  to  whether  such  place  is  so  near  a  public  street  as  to  be 

dangerous  to  persons  traveling  thereon,  is  a  question  of  fact  for  the 
Jury. 

n.  Per  Williams,  J.,  dissenting. 

11.  —  The  inference  of  acceptance  by  the  public  is  not  authorised  from 
'    a  dedication  of  the  road  by  the  owner  of  the  soil,  and  use  thereof 
"bj  the  public  alone. 

12. Evidence  of  repdrs  subsequent  to  the  date  of  the  iijury  com- 
plained of  is  not  admissible  for  the  purpose  of  showhig,  or  as  tend- 
ii^  to  show,  prior  aoceptaaoe  or  adoption  of  the  way  by  tho  publio. 
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Ajppealfrom  Dubuque  Circuit  OaurL 
Tuesday,  June  14. 

AonoN  to  recover  damages  on  account  of  injuries  to 
a  horse  of  plaintiff,  sustained  through  a  defective  bridge 
upon  one  of  the  streets  in  the  city  of  Dubuque.  The 
petition  avers  that  the  city,  under  its  charter,  has  the 
supervision  of  highways  within  its  limits,  and  that  about 
the  year  1857,  it  caused  sixth  street  to  be  extended,  near 
its  intersection  with  Jackson  street,  eastward  toward  the 
Missi^ippi  river.  That  in  making  such  extension  the 
street  was  filled  up  to  a  grade  established  by  the  city,  and 
a  bridge  constructed  over  a  slough  upon  said  street ;  that 
the  said  extension  of  Sixth  street  and  the  said  bridge 
thereon  has  been,  for  the  last  ten  years,  a  public  highwav, 
and  kept  open  and  partially  repaired  by  the  city ;  and 
during  the  whole  of  that  time  was  used  by  the  public 
as  a  highway;  that  the  city  neglected  to  keep  the 
bridge  aforesaid  in  a  safe  condition,  and  negligently 
allowed  it  to  become  out  of  repair  and  unsafe  :  suffering 
the  planking  thereon  to  be  broken,  and  a  large  hole  to 
remain  in  the  traveled  track  upon  the  side  bridge,  etc. ; 
and  that,  on  account  of  said  defective  bridge,  plaintiff's 
horse,  in  crossing,  was  injured.  The  petition  particularly 
states  the  manner  of  the  occurrence  of  the  accident,  which 
need  not  be  set  out  here. 

The  defendant  in  his  answer  denies  generally  the  alle«. 
gations  of  the  petition. 

The  cause  was  tried  to  a  jury,  and  the  evidence  is 
preserved  iu  the  bill  of  exceptions.  It  is  only  pertinent 
to  the  case,  as  presented  to  this  court,  to  state  the  evidence 
in  relation  to  the  character  of  the  street  and  bridge  where 
the  accident  occurred,  touching  the  question  whether  it 
was  a  public  highway. 
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The  street  and  bridge  called  the  Sixth  street  extenaon 
was  buUt  in  1857,  by  the  Harbor  Improvement  Company, 
over  their  lands,  and  crossing  a  slough  in  the  extended 
line  of  the  street.  There  is  nothing  to  indicate  where  the 
old  street  terminates  or  the  extension  begins,  the  two 
making  a  continuous  way.  The  extension  was  used  for 
drawing  and  piling  lumber  and  wood  and  for  hauling  the 
same,  and  was  traveled  by  teams  for  that  purpose.  The 
bridge  was  75  feet  long  and  20  feet  wide,  and  was,  as  one 
witness  states,  ''about  a  quarter  of  a  mile"  from  the  com- 
mencement of  the  extension. 

In  1865,  a  mill  was  built  on  the  Harbor  Improvement 
Company's  lands,  and  this  extension  was  the  only  road  to 
the  mill,  except  in  low  water,  and  was  traveled  by  all 
persons  having  business  at  the  mill.  It  was  used  for  no 
other  purpose  than  for  hauling  lumber  and  wood,  and  for 
access  to  the  mill.  It  was  not  completed  much  fur- 
ther than  the  mill.  After  the  accident  to  the  plaintiff's 
horse,  which  occurred  in  January,  1867,  the  city,  at  the 
request  of  the  owner  of  the  saw  mill,  repaired  the  bridge, 
the  mill  owner  furnishing  plank  for  that  purpose.  In  the 
summer  following,  (1867)  the  city  again  repaired  the 
bridge  by  putting  braces  under  it,  and  they  also  did  some 
filling  upon  the  extension. 

The  court  instructed  the  jury  as  follows : 

"1.  If  you  find  from  the  evidence  that  the  bridge  where 
the  accident  is  alleged  to  have  happened,  was  at  the  time 
of  the  accident  a  part  of  a  public  highway  of  the  city 
of  Dubuque,  and  was  out  of  repair  and  in  a  dangerous 
condition,  and  that  the  accident  was  occasioned  by  reason 
of  the  defect  in  the  bridge,  and  that  such  defect  was 
known  or  might  have  been  known  to  the  city  author- 
ities by  the  exercise  of  ordinary  care,  and  also  that  the 
accident  happened  without  the  failure  of  the  plaintiff  to 
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exercise  ordinary  care  to  avoid  it,  then  you  ahould  find 
for  the  plaintiff. 

"2.  If  the  place  where  the  accident  happened  was  no 
part  of  a  public  highway  or  street,  but  a  private  way  con- 
structed by  a  private  company  for  its  own  use  and  pur- 
poses, and  never  accepted  by  the  city  of  Dubuque  as  a 
public  highway,  then  you  should  find  for  the  defendant ; 
unless  you  should  further  find  that  the  dangerous  place 
was  in  such  near  proximity  to  a  public  highway  as  to  be 
dangerous  to  persons  using  the  public  street,  then  you 
should  find  for  the  plaintiff.  Whether  the  place  was  in 
such  proximity  to  the  street,  and  dangerous,  is  for  you  to 
determine. 

*'  3.  If  a  street  with  bridges  had  been  constructed  and 
used  as  a  public  highway  for  more  than  ten  years,  it  would 
prima  fade  be  deemed  a  public  street,  with  all  the  rights 
and  responsibilities  attaching  to  such  a  public  use.  But 
this  presumption  may  be  rebutted  by  evidence  that  it 
was  only  intended  as  a  private  way. 

'*  4.  Acts  of  the  city,  such  as  repairing  the  bridge  in 
question  after  the  accident  had  happened,  would  not 
alone  be  sufficient  to  establish  the  fact  that  it  was  a  part  of 
a  public  highway  ;  but  such  acts  if  proved  may  be  consid- 
ered as  items  of  evidence  tending  to  show  that  the  city 
recognized  the  street  as  a  public  highway." 

To  the  second,  third  and  fourth  instructions  the  defend- 
ant excepted. 

After  verdict  for  plaintiff,  the  defendant  moved  for  a 
new  trial,  because  the  jury  were  erroneously  instructed 
as  to  the  law  by  the  giving  of  the  foregoing  instructions 
excepted  to,  and  by  the  refusal  to  give  instructions  asked 
by  defendant  and  because  the  verdict  was  contrary  to 
the  evidence.  The  motion  was  overruled  and  judgment 
rendered  upon  the  verdict.    Defendant  appeals. 
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[This  cause  has  before  been  in  this  court  See  25 
Iowa,  108.] 

E.  MsOeney  for  the  appellant. 

8.  P.  Adams  and  W.  Chandler  for  the  appellee. 

s 

Beok,  J.  — The  questions,  both  of  law  and  fact,  arising 
in  this  case,  relate  to  the  character  of  the  Sixth  street 
extension;  whether  in  contemplation  of  law  it  was,  at 
the  time  of  the  injury  complained  of,  a  highway.  It  is 
not  denied,  that,  if  it  in  fact  was  a  highway,  defendant  is 
liable  in  this  action,  and  that  the  verdict  and  judgment 
should  be  sustained.  To  these  questions  alone  is  our 
attention  directed  by  the  argument  of  the  counsel  of  the 
parties,  and  no  others  will  be  considered. 

There  is  no  evidence  contained  in  the  record  tending  to 
show  that  the  street  extension  in  question  had  been  estab* 
lished  as  a  highway  under  authority  of  legislative  euact- 
tnent — that  it  was  a  highway  under  any  statutory  law  of 
the  state.  If  a  highway  at  all,  it  is  such  by  dedication 
of  the  owner  of  the  soil  and  acceptance  by  the  city,  and 
this  is  the  main  point  to  be  determined  in  the  case. 

I.  In  order  to  sustain  a  highway  by  dedication  it  is 
necessary  to  show,  not  only  that  which  in  law  will  amount 
1.  HioHWAT!  ^^  ^  dedication  on  the  pait  of  the  owner  of 
JSS^tonSi'by  ^^^  soJ't  ^*^t  **1^  the  acceptance  of  the  high- 
the  puwio.  ^^y  ^  dedicated  by  the  public.  This  is  espo- 
cially  necessary  when  the  municipality  or  other  bcnly 
burdened  with  the  duty  of  keeping  it  in  repair  is  charged 
with  negligence  of  that  duty,  and  damages  are  sought  to 
be  recovered  therefor. 

We  will  first  inquire  what  will  sufficiently  establish  in 
law  the  dedication  of  land  for  a  highway  by  the  owner 
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^ whatwfli  ^^  ^®  ®^^^     ^^  particular  form  need  be 

dSScSuoftby    pursued  by  the  owner  in  order  to  dedicate 
owner.  ^j^^   j^^^^  f^j.  ^^    purpose   of   a  highway. 

Any  act  indicating  a  clear  intention  to  dedicate  is  suffi- 
cient The  intention  of  the  owner  to  set  apart  the  lands 
for  the  use  of  the  public  as  a  highway — ^the  animiu  dedi- 
candi — is  the  foundation  principle,  the  very  life  of 
dedication.  When  this  is  unequivocally  indicated  by  the 
acts  of  the  owner  of  the  soil,  so  far  as  he  is  concerned, 
the  dedication  has  been  made.  It  follows  that  dedication 
is  a  conclusion  of  fact  to  be  drawn  by  the  jury  from  the 
circumstances  of  each  case,  and  the  question  to  be  deter- 
mined by  them,  as  against  the  owner  of  the  soil,  ia 
whether  the  animus  dedicandi  sufficiently  appears  from 
all  the  facts  of  the  case.  2  Smith's  Leading  Cases,  Hare 
A  Wallace's  notes,  181,  et  seq.^  and  authorities  cited; 
Angell  on  Highways,  ^  142  ;  OnstoU  v.  Murray^  22 
Iowa,  457. 

II.  It  has  been  held  that  long  use  of  the  lands  by  the 
public  as  a  highway  is  evidence  of  a  former  dedication, 
s.  —  oirenm-     The  period  of  continued  and  uninterrupted 

wbiohdem?     usc  by  the  public  which  will  raise,  the  pre- 

cation  may  bo  •  i.ii*j«*  mi 

proMimed:  sumptiou  of  dedication  m  some  states  corres- 
ponds with  the  term  fixed  for  the  limitation  of  real 
actions.  Such  has  been  the  ruling  of  this  court  Keyea 
&  Orawford  v.  TaU,  19  Iowa,  123  ;  OnstoU  v.  Murray^ 
22  id.  457. 

In  other  states  a  period  of  time,  shorter  than  that 
required  to  limit  an  action  to  recover  lands,  during  which 
the  use  by  the  public  has  continued,  has  been  held  suffi- 
cient to  raise  a  presumption  of  dedication.  See  author- 
ities cited  in  Angell  on  Highways,  §  143,  et  seq.^  and 
S  Smith's  Leading  Oases,  ELai-e  k  Wallace's  notes,  180, 
etseq. 

III.  Use  by  the  public  of  a  highway  during  a  time  of 
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whatever  duration  is  not  the  only  circumstance  that  will 
raise  a  presumption  of  dedication.  It  may  be  shown  by 
other  facts,  from  which  may  be  pi*operly  inferred  an 
unquestionable  intention  to  dedicate  the  land  for  the  pur- 
pose of  a  highway. 

Acts  of  the  owner  of  the  land,  implying  his  assent  to 
its  use  as  a  highway  and  indicating  an  animus  dedicandij 
when  accompanied  by  user  on  the  part  of  the  public,  with- 
out regard  to  the  time  during  which  they  way  has  been 
used,  are  sufficient  to  authorize  an  inference  of  prior  dedi- 
cation.    Marcy  v.  Taylor,  19  111.  634. 

Thus,  where  the  land  owner  built  a  street  upon  his 
premises  which  was  used  as  a  highway,  it  was  held  to 
amount  to  a  dedication.  Lade  v.  Shepard,  2  Strange,  1004. 

Selling  lots  abutting  upon  land  used  as  a  way  ;  describ- 
ing highways  as  such  in  a  map  or  plot  by  the  land  owner; 
standing  by  and  seeing  ways  improved  or  made,  and  other 
like  acts  which  induce  the  public  to  believe  that  the  land 
is  set  apart  as  a  highway, — ^will  raise  a  presumption  of  de- 
dication. See  authorities  cited  in  Angel  on  Highways, 
§  143,  e^  seq.,  also  the  following  cases,  illustrating  the 
application  of  this  doctrine.  Connor  v.  Presidj&nl  and 
Trustees  of  New  Albany^  1  Blackford,  43 ;  Gwynn  v. 
Homan,  15  Ind.,  201 ;  Williams  v.  Wiley,  16  id.  362  ; 
State  V.  Aikerton,  16  N.  H.  203  ;  Lovmsdale  v.  Portland^ 
1  Oregon,  397  ;  Harding  v.  Jasper,  14  Cal.,  642. 

The  act  of  the  owner  of  lands  within  the  limits  of  a 
city,  in  constructing  a  street  over  them,  and  the  necessary 
4.  —  oonstruo.   bridfi^cs  Suitable  for  the  public  travel,  and 

tion  of  street     .     ^^        •        ^.i  j  ui« 

by  owner.  in  throwmg  them  open  to  public  use,  appears 
to  be  the  clearest  expression  of  an  intention  to  dedi- 
cate, and  in  the  absence  of  evidence  showing  a  contrary 
intention  ought  to  be  so  held.  Lands  in  a  city  are  ren- 
dered more  valuable  by  the  increase  of  facilities  of 
approach  to  and  over  them^  and  may  thus  be  made  more 
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Qsefiil  for  all  purposes  of  city  lots.  Unless  there  be 
something  to  indicate  otherwise,  it  will  be  presumed  that 
a  street  opened  and  constructed  by  the  owner  of  such 
lands,  was  established  with  a  view  to  increase  the  value 
of  his  property  by  thus  dedicating  a  part  of  it  to  the 
public  use. 

IV.  We  have  seen  the  acceptance  by  the  public  of  the 
highway  is  necessary  to  effectuate  the  dedication.     This 

is  certainly  true,  in  order  that  the  proper 

snoantBtoM-    public  authorities  may  be  charged  with  the 

ceptence  by  the  • 

puuic.  burden  of  keeping  the  way  in  repair,  and» 

consequently,  liable  for  neglecting  so  to  do.  It  will  be 
Becessary  next  to  inquire  what  amounts  to  an  acceptance 
and  what  is  8u£Bcient  evidence  thereof. 

It  is  probably  the  settled  doctrine  in  England,  that  no 
formal  acceptance  other  than  public  use  is  necessary,  in 
order  to  make  the  dedication  of  a  highway  effectual.  See 
Angel  on  Highways,  §  158.  While  this  rule  is  not 
uniformly  recognized  in  this  country,  yet  it  is  believed 
tiiat  the  weight  and  prevailing  current  of  authorities 
support  it  Gurtia  v.  Hoyt,  19  Conn.  154,  169  ;  Baker 
V.  Clark,  4  N.  H.  380  ;  State  v.  Nudd,  3  Foster,  327  ; 
CWcv.  Sproul,  35  Me.  161;  The  people  y.  Beaubien,  2 
Doug.  256,  286  ;  State  v.  Outten,  3  Ut.  530  ;  Morley  v. 
Taylor,  19  HI.  634  ;  Green  v.  Canaan,  29  Conn.  157  ; 
Boyce  v.  The  State,  16  Ind.  451  ;  Norse  v.  Ranno,  32 
Vt.  600  ;  Holdam  v.  Cold  Spring,  21  N.  Y.  474  ;  Gwynn 
r.  Homan,  15  Ind.  201 ;  Leech  v.  Waugh,  24  111.  228 ; 
Connehan  v.  JFord,  9  Wis.  240  /  Daniels  v.  The  People, 
21  111.  439  ;  Holdam  v.  Trustees  of  Cold  Spring,  23  Barb. 
103 ;  Jennings  v.  Inhabitants  of  Tisbury,  5  Gray,  73 ; 
Bissell  V.  JV.  T.  Central  R.  R.,  26  Barb.  630  ;  Hays  v. 
The  State,  8  Ind.  425  ;  The  State  v.  Hill,  10  Ind.  219  ; 
Smith  V.  The  State,  3  Zab.  130  ;  State  v.  SaHon,  2 
Strob.  60 ;  State  v.  Aiherton,  16  N.  H.  202. 

Veil.  XXIX. — 11 


82         SUPREME  COURT  OF  IOWA, 

Manderscbid  ▼.  City  of  Dubuque. 

It  is  held  in  Massachusetts  that  uninterrupted  and 
general  use  by  the  public  of  a  road  as  a  highway  for 
twenty  years,  the  time  fixed  by  statute  for  the  limitation 
of  real  actions,  is  sufficient  to  charge  a  town  with  liability 
to  keep  it  in  repair,  notwithstanding  a  statutory  provision 
that  no  way  which  has  not  beeome  public  shall  be 
chargeable  upon  a  city  or  town  as  a  highway,  unless  it  be 
laid  out  and  established  by  such  town  or  city,  in  the 
manner  prescribed  by  statute.  Jennings  v.  Inhabitants 
of  Tiabury,  5  Gray,  73  ;  see  Gen.  Stats,  of  Mass.  (I860), 
243,  774. 

It  has  been  ruled  in  Indiana,  that  use  and  repairs  of  a 
road,  by  the  public,  continuously  for  ten  years  or  less,  is 
sufficient  to  authorize  a  jury  to  infer  dedieation  by  the 
owner  of  the  land  over  which  the  road  passed  for  the  pur- 
pose of  a  highway,  although  a  statute  of  the  state  de- 
clares that  ail  public  roads  which  have  been  or  may  be 
used  as  such  for  twenty  years  or  more,  shall  be  deemed 
public  highways.     The  Stale  v.  Hill,  10  Ind.  219. 

Work  done  by  proper  authority  to  repair  roads  used  as 
highways,  when  no  evidence  of  their  establishment  under 
statute,  nor  other  evidence  of  acceptance  is  shown,  has 
repeatedly  been  held  sufficient  to  authorize  the  inference 
of  acceptance,  by  the  constituted  public  authorities,  of 
ways  dedicated  to  public  use.  Marcy  v.  Taylor,  19  HI. 
634;  Folsomv.  Uhderhill,  36  Vt  580;  State  v.  Aiher- 
ton,  16  N.  H.  203 ;  People  v.  Jones,  6  Mich.  176 ; 
Alvord  V.  Ashley,  17  HI.  363 ;  The  Commonwealth  r. 
Belddng,  13  Met  10. 

The  convenience  to  the  public  of  a  highway  in  ques- 
tion, coupled  with  use  by  the  public,  when  dedication  is 
sufficiently  shown,  may  be  proved  in  order  to  base  a  pre- 
sumption of  acceptance.  Oreen  v.  Canaan,  29  Conn. 
157  ;  Guthrie  v.  Ifew  Haven,  31  id.  308. 

The    several    rules,     supported    by   the     authorities 
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above  cited,  are  in  harmony  with  reason  and  necessary 
corollaries  from  other  undisputed  doctrines.  It  cannot 
be  denied,  that  long  user  by  the  public,  repairs  under 
authority  of  the  proper  public  officers,  and  other  acts  of 
the  public  or  of  the  proper  authorities,  are  evidence  of 
dedication  as  against  the  land  owner  in  cases  where  he 
disputes  the  right  of  the  public  to  the  enjoyment  of  the 
easement. 

User  by  the  public  for  ten  years,  and  in  one  case  for  a 
shorter  period,  has  been  held  in  this  state  sufficient  upon 
which  to  base  a  presumption  of  dedication.  See-Kej/es 
Qravford  v.  Taitf  and  Onatott  v.  Murray^  supra.  Upon 
evidence  of  this  character  land  owners  are  deprived  of 
the  use  of  their  lands,  and  fines  and  penalties  are  enforced 
in  criminal  proceedings,  qui  tarn  and  other  actions,  in 
cases  without  number,  to  be  found  in  all  the  books,  both 
English  and  American.  But  to  support  a  dedication, 
acceptance  by  the  public  or  public  authorities  of  the 
lands  dedicated  must,  in  all  cases  be  shown,  or  proper 
evidence  must  be  given  from  which  it  can  be  inferred. 
In  such  cases,  acceptance,  it  is  uniformly  held,  may  be 
proved  in  the  manner  indicated  in  the  authorities  above 
cited,  viz.,  by  user,  by  repairs,  etc.  Now  it  appears  to 
be  unreasonable  and  contraiy  to  the  plainest  principles  of 
justice,  that  acceptance  may  be  thus  proved  and  inferred 
against  the  land  owner,  or  those  who  are  charged  with  the 
violation  of  law  by  obstructing  a  public  way,  and  yet  that 
the  same  evidence  will  be  insufficient  to  prove  the  like 
fact  when  the  public  authorities  are  charged  with  neglect 
of  duty  or  violation  of  law  touching  the  highway,  whereby 
the  private  citizen  sufiei's  loss.  This  would  be  establish- 
ing one  kind  of  law  for  the  citizen  and  another  for  muni- 
cipal and  other  quasi  corporations  and  public  officers; 
and  the  recognition  of  different  rules  of  evidence  in  cases 
where  the  same  facts  and  same  issues  are  presented  for 
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determination  of  the  same  or  like  rights,  duties  and  legal 
liabilities.  It  is  plain  that  acceptance  may  be  proved,  in 
a  case  against  the  public  authoritias  for  neglect  to  repair 
a  highway  resting  upon  dedication,  by  the  same  evidence 
that  is  sufficient  to  establish  it  in  a  case  where  the  citizen 
IB  charged  with  obstructing  a  highway,  as  the  owner  is 
required  to  surrender  his  land  under  a  dedication  to  the 
public. 

It  has  been  suggested  as  an  answer  to  this  argument* 
that  in  cases  against  the  citizen  for  obstructing  the  high- 
way, or  against  the  land  owner  who  denies  the  dedica- 
tion, acceptance  is  shown  by  the  fnct  of  the  commence- 
ment of  legal  proceeding,  prosecution,  or  the  finding  of 
the  indictment ;  that  is,  whatever  act  is  done  or  proceed- 
ing instituted  to  sustain  the  highway,  as  against  the 
citizen,  amounts  to  an  acceptance  by  the  public  or  the 
proper  public  officers.  As  a  matter  of  fact,  in  no  case 
can  this  view  be  sustained.  The  informer  who  institutes 
prosecutions,  the  grand  jury  that  presents  the  indictment, 
or  the  citizen  who  brings  a  private  action  against  one 
who  obstructs  a  road,  in  no  sense  are  clothed  with 
authority  to  accept  a  dedication  in  behalf  of  the  public. 
Besides,  if  this  were  admitted,  such  acceptance  must,  of 
necessity,  be  after  the  act  causing  the  obstruction,  and 
as  acceptance  is  necessary  to  affectuate  dedication,  it  fol- 
lows, that  at  the  time  the  act  was  done  for  which  proceed- 
ings or  prosecutions  are  instituted  no  dedication  in  fact 
existed. 

An  argument,  against  the  conclusion  we  have  adopted, 
is  based  upon  the  ground  of  hardship  to  the  counties  and 
cities  of  the  state  if  they  are  held  liable  to  keep  in  repair 
highways  not  laid  out  and  established  under  their  author- 
ity, or  not  recognized  by  the  formal  act  of  the  proper 
officers  or  authorities  of  these  coi-poratioiis,  expressed  in 
a  manner  indicating  the  formal  acceptance  of  the  high- 
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way  as  dedicated,  as  by  resolution,  order  or  ordinance  of 
the  proper  authority  of  the  county  or  city.  The  argument 
is,  that  these  corporations  will  be  burthened  with  liability 
growing  out  of  claims  for  injuries  resulting  from  defective 
highways  of  this  character.  The  apprehension,  we  think, 
is  not  well  founded.  As  a  fact,  it  is  well  known  that 
claims  for  such  injuries  are  yery  infrequent.  But  a  very 
limited  number  of  such  cases  are  within  our  knowledge, 
and  we  do  not  see  that  the  rule  we  adopt  will  tend  to 
increase  them.  However  this  may  be,  in  our  opinion  if 
a  citizep  sustains  injury  by  reason  of  a  defective  highway, 
which  is  recognized  as  necessary  for  the  public  con- 
venience by  public  use  and  repairs  made  by  public 
authority,  he  is  as  justly  entitled  to  compensation  as 
though  the  highway  had  been  established  by  formal  act 
of  the  public  officers  entrusted  with  that  duty.  The 
same  argument  could  be  made  against  all  highways.  If' 
counties  and  cities  may  be  burthened  in  this  way,  by 
highways  by  dedication  and  acceptance  by  the  public,  ao 
they  may  be  with  those  established  in  any  other  way. 
But  this  view  cannot  weigh  against  the  wants  and  con- 
venience of  the  public  for  necessary  avenues  of  communi- 
cation. Such  wants  being  indicated  by  public  travel  and 
recognized  by  the  public  authorities,  by  repairs  and  in 
other  ways  indicated  above,  it  becomes  clearly  the  duty 
of  the  counties  and  cities  to  provide  for  them,  by  keeping 
in  repair  such  highways. 

It  is  doubtless  within  the  power  of  the  counties  and 
cities  to  vacate,  or  by  proper  action  to  refuse  to  accept, 
highways  established  by  dedication,  so  that  it  is  impossi- 
ble for  land  owners  to  force  upon  the  public  roads  not 
necessary  for  the  public  convenience.  Such  as  are  neces- 
sary the  public  authorities  ought  to  keep  in  repair. 

It  will  be  noted  that  the  question  in  this  case,  whether 
the  highway  as  dedicated  was  accepted  by  the  public,  was 
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aubmitted  by  the  instructioofl  to  the  jury.  This  b  a 
proper  qnestion  of  fact  excluaively  for  the  jury  to  deter* 
mine.  The  evidence  submitted  in  this  case  is  competent 
upon  that  issue,  as  we  have  seen,  under  the  foregoing 
authorities.  We  are  not  prepared  to  say  that  the  verdict 
which  implies  the  finding  of  acceptance  by  the  public,  is 
not  supported  by  the  evidence. 

Applying  these  doctrines,  which  are  well  supported 
both  upon  pi*ecedent  and  reason,  we  have  no  difficulty  in 
sustaining  the  rulings  and  judgment  of  the  court  below. 
The  law  embodied  in  the  instructions  to  the  jury  fiilly 
accords  with  the  doctrines  above  announced.  The  instruc- 
tions asked  by  defendant  and  refused,  were  either  in  con- 
flict therewith  or  substantially  given  in  another  form, 
upon  the  courts  own  motion. 

V.  Under  section  23  of  the  charter  of  Dubuque,  it  is 
provided  that  no  addition  to  the  city  shall  be  lawful  un- 
less it  be  submitted  to  the  city  counsel,  who  have  exclu- 
sive authority  to  provide  for  and  regulate  the  width  of 
streets  and  alleys  therein.  An  objection  is  based  upon 
this  provision,  to  the  effect,  that  upon  the  land  over  which 
the  street  in  question  passes  the  city  council  possesses 
exclusive  authority  to  establish  streets.  But  the  defend- 
ant has  failed  to  show  that  the  street  is  within  an  addition, 
which  is  certainly  necessary  to  bring  it  within  the  provision, 
even  should  we  hold  that  it  possesses  the  force  and  effect 
claimed  for  it,  which  by  no  means  appeara  to  us.  Besides, 
we  gather  from  the  record  that  the  island  and  slough  over 
which  the  city  extends  is  within  the  original  limits  of 
the  city,  and  that  an  amendment  of  the  charter  contem* 
plated  the  construction  of  the  street  over  the  same 
precisely  in  the  manner  the  record  describes  the  Sixth 
street  extension.     Acts  5th  General  Assembly,  ch.  17,  ^  1. 

VI.  It  is  objected  that  the  repairs  upon  the  sti*eet  and 
bridge   done  by  the  city,  as   disclosed  by  the  record. 
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8. — eflieotor  were  after  the  injury  which  is  the  founda- 
repnir^^  tiou  of  plaintiff's  action,  and  that  therefore 
such  facts  are  not  proper  evidence  to  show  acceptance  of 
the  dedication.  Defendant  therefore  argues,  that  the 
fourth  instruction  given  by  the  court  is  erroneous,  in  that 
it  was  calculated  to  mislead  the  jury,  there  being  no  facts 
in  evidence  before  the  jury  upon  which  it  could  have  been 
based.  In  our  opinion  repairs  subsequent  to  the  injury  are 
sufficient  to  show  acceptance  of  the  highway  as  dedicated. 
Not  that  the  acts  themselves  amounted  to  acceptance,  and, 
by  retrospective  effect,  operated  at  a  time  anterior  to  the 
injury,  but  they  are  clearly  competent  to  be  given  in  evi- 
dence, as  tending  to  show  that  the  city  had  previously 
i-ecognized  and  adopted  the  street.  This  rule  is  recog- 
nized in  FoUom  v.  Underhill,  36  Vt,  680,  a  case  in  point 
fully  supporting  the  view  we  have  just  expressed. 

VII.  The  second  instruction  is  objected  to  on  the 
ground  that  it  is  not  applicable  to  the  case  made  by  the 

^ manicipai  evidence.     It  is  not  claimed  that  it  is  eiTo- 

SSSteTSSSng  iieous  as  the  announcement  of  an  abstract 
from  city.  principle  of  law,  but  that  there  are  no  facts 
contained  in  the  record  to  which  it  is  applicable.  The 
bridge,  it  is  insisted,  is  a  quarter  of  a  mile  from  the  begin- 
ning of  the  extension  at  Sixth  street  proper.  It  is  insisted 
that  it  cannot  be  possible  the  bridge  is  in  such  near  prox- 
imity to  the  street,  that,  in  contemplation  of  law,  the  city 
would  be  liable  for  injuries  sustained  by  reason  of  its 
dangerous  character. 

We  think  differently.  It  is  the  duty  of  the  city,  not 
only  to  keep  the  street  in  repair,  but  to  erect  barriers  and 
protections  to  prevent  travelers  from  passing,  without  its 
limits  but  in  its  general  direction,  into  dangers  and 
obstructions.  The  city  cannot  be  permitted  to  suffer  a 
street  to  terminate  in  a  kind  of  a  cul  de  sac  leading  to 
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precipices  or  pitfalls,  whereby  the  life  and  property  cxf 
the  traveler  is  endangered. 

The  court  by  the  instruction  very  properly  left  the  jury 
to  determine  whether  the  defective  bridge  was  so  near 
the  public  highway  as  to  be  dangerous  to  persons  travel- 
ing thereon.  See  Davis  v.  HUl,  41  N.  H.,  329,  and 
authorities  there  cited. 

It  is  the  opinion  of  a  majority  of  the  court  that  no 
error  appears  in  the  record  before  us.  The  judgment  of 
the  circuit  court  is  therefore 

Affirmed. 

Williams,  J.  (dissenting). — ^This  suit  against  the  city 
of  Dubuque  is  for  the  value  of  a  horse  lost  by  plaintiff 
in  consequence  of  a  defect  in  a  bridge  alleged  to  be  in 
and  part  of  a  highway  which  the  city  was  bound  to  keep 
in  repair. 

It  is  denied  by  the  city  that  it  was  bound  to  repair  the 
bridge,  and  the  way  leading  to  it,  where  the  injury- 
occurred. 

It  did  not  occur  on  a  street  laid  out  and  constructed  by 
the  city,  but  in  a  highway  made  by  dedication,  and  no 
act  by  the  city  authorities  in  relation  to  the  alleged  high- 
way is  shown,  except  slight  repairs  made  to  tiie  bridge 
and  embankment  leading  to  it  after  the  injury  to  plaintiff's 
horse. 

The  question  is,  Does  the  obligation  devolve  upon  the 
municipal  authorities  charged  with  the  repair  of  high- 
ways, to  repair  a  highway  that  has  become  such  bj'  dedica- 
tion, from  and  after  the  time  dedication  is  made,  without 
auy  act  of  acceptimce  on  their  part  ?  Or,  to  state  liic 
proposition  in  another  form.  Are  municipalities  equally 
bound  to  repair  highways  created  by  dedication  as  they 
are  to  repair  the  highways  laid  out  in  accordance  with  the 
statute  law,  which  have  been  worked  and  opened  by  the 
authorities  for  public  use  7 
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When  a  highway  is  laid  out  in  the  maimer  provided  by 
the  acts  of  the  general  assembly,  the  right  to  use  it  vests 
in  the  public,  and  the  owner  of  the  land  upon  which  the 
road  is  laid  is  divested  of  his  title  to  the  extent  of  the 
easement  required  by  the  public,  but  there  is  no  respour 
sibilily  for  neglect  to  repair  until  the  highway  is  opened. 
Bowman  y.  Boston^  5  Cush.  1 ;  Bliss  v.  Deerjield^  13 
Pick.  102 — cited  by  defendant's  counseL  The  grading  it, 
bridging  it,  making  it  passable,  are  an  invitation  to  the 
public  to  use  it,  and  from  this  time  liability  for  negligence 
begins. 

The  owner  of  the  land  over  which  the  highway  is  laid 
may  fence  it  and  throw  it  open  to  the  public ;  but  tmtil 
the  authorities  invite  the  public  to  use  it,  by  making  it 
passable,  those  who  use  it  use  it  at  their  peril. 

Is  it  consistent  that  a  greater  obligation  should  rest 
upon  the  public  authorities  when  a  highway  is  made  by 
dedication  ? 

In  4  Barnwell  &  Alderson,  448,  this  question  first 
appears  in  the  English  reports,  and  Justice  Bailet  says : 
"  I  do  not  accede  to  the  doctrine,  that  because  there  is  a 
dedication  of  the  road  by  the  owner  of  the  soil,  and  the 
public  use  it,  the  parish  is  therefore  bound  to  repair.  I 
think  there  ought  to  be,  in  addition  to  this,  evidence  of 
an  acquiescence  by  the  parish  in  the  dedication. 

"  It  would  be  most  unjust,  if,  by  the  public  use  of  what 
was  not  at  first  a  public  road,  the  burthen  of  repairing  it 
could  be  removed  from  the  persons  to  whom  the  use  of  it 
was  at  first  confined,  and  cast  upon  the  parish.  Admit- 
ting, therefoi-e,  that  in  this  case  there  was  a  dedication  to 
the  public,  and  that  the  road  was  found  to  be  a  public 
benefit,  I  think  that,  in  consequence  of  the  want  of  some 
acquiescence  or  act  of  adoption  by  the  parish,  they  are  not 
liable  to  the  repair  of  the  road." 

Afterward  this  rule  was  changed,  and  it  was  held  >bj 
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Denman,  Cti.  J.,  that  when  the  public  had  acquired  a 
right  to  use  a  way,  the  duty  of  repair  devolves  upon  the 
parifih;  and  this  is  the  rule  of  England,  and  of  the  majority 
of  this  court 

The  difference  in  the  condition  of  England  and  our 
condition  makes  the  earlier  English  rule  more  applicable 
to  our  circumstances,  and  it  has  received  the  endorsement 
of  the  courts  of  several  of  the  states,  and  has  been  embod- 
ied in  the  legislation  of  Massachusetts  and  Rhode  Island* 

The  law,  as  held  by  the  majority  of  the  court,  points 
out  no  way  by  which  the  knowledge  that  a  highway  haa 
been  made  by  dedication  can  be  brought  home  to  the 
municipal  authorities,  and  it  devolves  upon  the  counties, 
towns  and  cities  of  Iowa  the  repair  of  highways  of  the 
existence  of  which  they  have  no  means  of  knowledge ; 
and  in  this  mode  the  responsibility  is  cast  upon  them  of 
repairing  roads  which  they  would  refuse  to  establish  if 
applied  to  make  them  highways  by  the  mode  pointed  out 
by  the  code,  and  which  they  have  no  power  to  vacate. 

The  rule  that  a  dedication  per  se  devolves  upon  the 
public  the  repair  of  roads  so  made,  would  make  the  muni- 
cipal authorities  liable  forthwith  for  the  opening  and 
maintenance  of  the  streets  designated  on  every  town  plat, 
recorded  according  to  law  ;  and  there  is  not  a  city  in  Iowa 
equal  to  such  a  burden. 

"To  constitute  a  highway  by  dedication,  by  which 
the  town  is  bound  to  repair,  there  must  be  dedication  of 
the  land  by  the  owner,  and  an  acceptance  of  the  dedication 
by  the  town,  otherwise  it  would  be  in  the  power  of  an 
individual  to  impose  upon  a  town  a  liability  to  make  and 
keep  in  repair  a  road  nolens  volens"  Hyde^  Admr.^  v. 
Jamaica,  27  Vt.  454. 

•*To  make  a  town  liable  for  the  repair  of  a  highway 
made  by  dedication,  it  must  have  been  adopted  by  the 
town.      And  adoption  does  not  mean  a  general  use  by 
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individnals,  which  may  be  termed  a  public  use,  but  an  act 
or  acts  of  the  town  in  its  municipal  capacity.  BlodgeU 
V.  The  Town  of  Royalton,  14  Vt.  288.  And  it  was  held 
in  Paige  v.  The  Town  of  Weathersfield,  13  id.  424,  that 
the  action  of  the  selectmen,  who  are  in  Vermont  town 
officers,  is  necessary  to  constitute  such  an  adoption  as  to 
make  the  town  liable  to  repair. 

In  Oswego  v.  The  Oswego  Canal  Company^  2  Seld. 
863,  SuGGLES,  Ch.  J.,  says  :  ''any  individual  may  lay  out 
thoroughfare  through  his  own  land.  But  such  dedication 
does  not  impose  upon  the  towns  in  which  the  lands  lie 
the  duty  of  improving  or  of  keeping  in  repair  as  a  pub* 
lie  highway  the  lands  so  dedicated."  In  the  same  case, 
Edmunds,  J. :  "It  requires  something  more  than  dediea* 
tion  to  create  the  privileges  and  duties  belonging  to  a 
public  highway." 

In  Holdam  v.  Cold  Spring,  23  Barb.  103,  it  is  held 
without  qualification  that  a  dedication  and  an  acceptance 
by  the  most  unqualified  use  of  a  highway  does  not  make 
it  a  highway  in  its  most  extended  signification. 

This  is  the  law  of  New  York. 

In  The  State  v.  The  Tovm  of  Richmond,  1  R.  I.  49, 
it  was  held  that  a  resolution  which  was  passed  adopting 
the  road  was  insufficient.  In  the  case  of  a  dedication  in 
this  state  of  a  highway,  it  is  provided  by  statute  that  "  no 
town  shall  be  liable  to  repair  such  highway  until  the  town 
council  thereof  shall  decree  and  order  the  same  to  be 
repaired  at  the  expense  of  such  town." 

In  Green  v.  The  Town  of  Canaan,  29  Conn.,  the  court 
was  divided  in  opinion  ;  Storks  and  Hinman,  JJ.,  hold- 
ing with  the  majority  of  this  court,  and  Elllworth  and 
Sandford,  JJ.,  holding  that  a  dedication  did  not  devolve 
without  an  act  of  acceptance  on  the  part  of  the  author!* 
ties,  upon  the  town  the  responsibility  of  repaira  and  a 
liability  for  neglect  to  repair. 
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After  quoting  Rex  v.  Pctriak  of  8t.  Benedict,  4  Bam.  k 
Aid.  447,  Ellswobth,  J.  says  :  *'  This  reasoning  is  very 
satisfactory  to  us,  and  the  doctrine  laid  down  is  most 
reasonable  and  just"  He  says,  further :  In  this  state, 
and  perhaps  in  all  the  states,  there  is  a  statutory  system  in 
relation  to  highways  wholly  unlike  anything  in  England.  V 
We  have  in  each  town  and  county  a  domestic  tribunal  * 
invested  with  exclusive  and  final  authority,  which  is  \ 
specially  charged,  upon  personal  inspection,  to  lay  them 
out  and  establish  them,  and  if  now  we  are  about  to  place 
roads  by  dedication  upon  the  same  footing  with  such 
roads  in  England,  in  disregard  of  our  own  peculiar  system, 
the  legislature  will  ere  long  be  called  upon  to  enact  a  law 
similar  to  that  of  Massachusetts,  or  our  cities  and  towns 
will  be  grieviously  burdened,  through  accidents  on  roads 
of  which  they  have  little  or  no  knowledge,  and  over  which 
they  have  assumed  no  control." 

I  add,  adopting  still  the  language  of  ElLswobth,  J. : 
**  If  my  brethren  are  right  in  their  theory,  no  city  or  town 
is  safe  without  watching  all  private  roads,  however  made, 
to  learn  how  much  public  travel  there  is  on  them,  and 
whether  they  have  been  abandoned  to  the  public — an  in- 
quiry to  be  conducted  at  their  own  risk." 

He  adds  :  *' We  hold  acceptance  is  necesbary,  and  until 
it  is  made  by  the  city  or  town,  or  by  some  act  of  its 
officials  having  charge  of  the  subject,  the  city  cannot  be 
liable  for  its  defects." 

In  Quthne  v.  The  Town  of  JSTew  Haven,  31  Conn.  303, 
the  doctrine  held  by  the  majority  of  this  court  is  sanc- 
tioned on  the  authority  of  Green  v.  Canaan,  in  which  the 
court  were  divided,  and  in  which  was  delivered  the  dis- 
senting opinion  of  Ellsworth,  J.,  from  which  I  have 
before  quoted  at  length. 

In  Jennings  v.  The  Inhabitants  of  Tisbwry,  5  Gray,  73, 
a  distinction  is  made  between  a  road  by  dedication  and  a 
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road  by  prescription.  This  distinction  was  made  to  avoid 
the  consequences  of  the  Massachusetts  statute  concerning 
highways  by  dedication,  for  it  was  found  the  law  would 
apply  to  many  roads  that'had  been  worked  and  used  for 
many  years,  of  the  establishment  of  which,  according  to 
the  mode  prescribed  by  statute,  no  record  could  be  found. 
This  distinction  is  not  well  founded.  According  to  the 
better  opinion,  and  in  conformity  with  the  clearly  defined 
and  recognized  signification  of  the  terms,  the  public  can 
at  common  law  acquire  an  easement  in  the  lands  of 
another  by  dedication.  When  an  indiyidual  by  user  so 
acquires  an  easement,  it  is  termed  prescription.  Angell 
on  Highways,  §  131. 

In  Todd  V.  Borne,  2  Oreenl.  51,  Mullen,  Ch.  J.,  rules 
that  twenty  years'  use  of  a  highway  imposes  upon  the  town 
the  duty  to  keep  in  repair  the  highway,  and  he  deduces 
the  obligation  to  repair  from  the  right  to  use. 

In  the  following  cases,  referred  to  in  the  opinion  of  the 
majority  of  the  court,  the  question  of  the  liability  of  a 
VsJ        town  or  city  to  repair  a  road  made  by  dedication  is  not  in 
issue,  and  the  courts  intimate  no  opinion  upon  it.     Baker 
V.  Otark,  4  JV.  H,  380  ;  Stale  v.  Nudd,  3  Fost.  327  ;  QoU 
V.  Sprowl,  35  Me.  161 ;  People  y.  Beavbien,  2  Doug.  266 
Marcy  v.  Taylor,  19  III  634 ;  Boyer  v.  State,  16  Ind.  457 
Morse  v.  Banno  <&  Bobbins,  32  Vt.  600;  Gwynn  v.  Boman 
15  Ind.    201 ;  Holdam  v.    Gold  Spring,  21  N.  Y.  474 
Leech  v.  Waugh,  24  111.  228  ;  Oonnehan  v.  Ford,  9  Wis. 
250 ;  Daniels  v.  The  People,  21  111.  439  ;  Boldam  v.  Cold 
Spring,  23  Barb.  103  ;  Bissell  w.'JUf.  Y.  Central  B.  B.,  26 
ib.  630  ;  Hays  v.  State,  8  Ind.  425  ;  State  v.  Hill,  10  id. 
219  ;  Smith  v.  States  3  Zab.  130  ;  State  v.  Sarton,  2  Strob. 
60  ;  State  v.  Atherton,  16  N,  H.  202. 

In  this  list  of  authorities  the  gist  is,  that  a  dedication 
may  be  inferred  from  public  use — a  proposition  I  do  not 
understand  the  defendant  combats,  and  to  which  I  assent. 


[^ 
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As  I  understand  the  fact  to  be,  the  rule,  as  evidenced 
by  reported  cases,  adopted  by  the  majority  of  the  court, 
prevails  in  Maine  and  Connecticut  and  England. 

By  the  rule  established  by  tha  courts,  the  contrary  pre* 
vails  in  New  York  and  Vermont,  and  by  acts  of  the  legis- 
lature in  Massachusetts  and  Rhode  Island. 

We  have  no  evidence  that  this  question  has  been  deter- 
mined in  other  than  the  states  mentioned.  I  do  not  claim 
that  no  decisions  have  been  reported.  My  limited 
researches  have  not  reached  them.  It  se^ms,  then,  that 
the  reasons  that  have  been  met  with  in  this  discussion 
and  determination  of  questions  involved  in  the  suit  at 
bar  would  sanction  this  conclusion:  that  municipalities 
are  not  liable  to  repair  highways  made  by  dedication 
until  they  have  accepted  and  adopted  them.  That  this 
acceptance  need  not  be  made  by  any  formal  act  or  resolu- 
tion ;  that  the  working,  grading,  bridging,  openiQg,  by 
removing  obstructions,  and  acts  of  like  import,  are  suffi* 
cient  for  this  purpose. 

In  this  suit  thero  is  no  evidence  of  any  act  of  recogni* 
tion  till  after  the  occurrence  of  the  accident  and  injury. 
Perhaps  this  might  bind  the  city  in  the  future,  but  to 
hold  that  thi8  would  create  a  retrospective  liability,  would 
be  to  hold  that  present  acts  of  adoption  tend  to  prove  a 
prior  adoption.  It  is  needless  to  combat  such  a  proposi- 
tion. 

The  defendant  asked  the  court  to  instruct  the  jury : 

**  That,  in  order  to  make  the  citj*^  liable  in  this  action, 
plaintiff  must  satisfy  you  fix)m  evidence  that  Sixth  street 
extension,  at  the  place  whero  the  accident  is  alleged  to 
have  occurred,  had  been  accepted  by  the  city  as  a  public 
street,  opened  for  the  public  tmvel  prior  to  the  time  of 
the  accident"  This  was  refused.  It  should  have  boen 
given,  and  the  refusal  is  error. 
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Hatch  v.  Judd, 

1.  Praetlee :  mistakx  as  to  voeum.  The  right  to  have  corrected,  or 
to  object  npon  the  ground  of,  a  mistake  in  the  selection  of  the  foram 
as  where  a  proceeding  which  shoald  Iiave  been  at  law  is  commenced 
In  equity,  is  waived  by  going  to  trial  without  objection. 

2«  Costs :  nisoRBTioir.  A  plaintiff  who  recovers  in  his  action  is  not,  as  a 
matter  of  law,  entitled  to  fall  costs.  There  may  be  circumstances 
Justifying  an  equitable  apportionment  thereof  by  the  court. 

Appeal  from  General  Term,  MrUh  District  {Black  Hawk 

Qounty). 

Tuesday,  June  14. 

In  equitt. — ^These  parties  were  blacksmiths  and  were 
partners,  under  certain  written  terms,  from  October,  1862, 
until  the  same  month,  1863.  They  then  entered  into  a 
new  agreement,  continued  thereunder  for  a  few  days, 
when  they  dissolved,  plaintiff  taking  an  assignment  of  all 
accounts,  for  a  consideration  then  and  afterward  to  be 
paid  defendant  Thero  was  no  other  settlement  of  their 
affairs,  and  plaintiff  claims  that  certain  demands,  appear- 
ing to  be  due  the  firm  by  the  books,  had  been  collected 
by  the  defendant  and  not  accounted  for  ;  that  he  has  paid 
of  the  outstanding  debts  of  the  firm  a  large  amount ;  that 
he  has  also  paid,  at  defendant's  request,  certain  of  his 
individual  debts ;  has  expended  money  in  the  improve- 
ment of  certain  real  property  owned  jointly  by  them  ; 
that  defendant  was  owing  the  firm  and  the  firm  owing 
plaintiff,  etc.  ;  and  asks  that  an  account  be  taken,  etc. 
The  answer  admits  the  formation  and  existence  of  the 
partnership,  but  is  substantially  in  denial  of  the  several 
demands  and  items  relied  upon  by  plaintiff.  It  is  also 
averred  that  plaintiff,  by  the  terms  of  the  dissolution,  was 
to  settle  all  patnership   liabilities,   and  that  plaintiff  is 
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indebted  to  defendant  upon  certain  cross  demands,  in  the 
answer  particularly  specified. 

The  cause  was  referred,  and  in  December,  1866,  the 
referee,  after  examining  the  ca«e  twenty  days,  reported  in 
favor  of  plaintiff  in  the  sum  of  $277.42.  For  some 
reason,  not  apparent  of  record,  the  cause  was  again  re- 
ferred to  a  new  referee,  who,  in  November,  1868,  after 
four  days'  examination,  reported  in  plaintiff's  favor  in  the 
sum  of  $310.25,  being,  as  will  be  seen,  just  about  the 
amount  originally  found,  with  the  added  interest. 

In  Januaiy,  1869,  this  last  report  was  modified  by  the 
disti'ict  court,  and  a  judgment  entered  for  plaintiff  in  the 
sum  of  $246.07,  he  being  required  to  pay  one-half  the 
costs.  Defendant  moved  to  vacate  this  order  and  to  trans- 
fer the  cause  to  the  law  docket,  because  from  the  evidence 
and  the  facts  found  there  was  nothing  of  which  equity 
could  take  jurisdiction.  This  motion  was  overruled,  and 
the  cause  in  all  respects  being  affirmed  in  the  general 
term,  defendant  appeals  to  this  court 

BoiSf  Allen  £  Couch  for  the  appellant. 
George  Ordway  for  the  appellee. 

Wright,  J. — I.  This  case  is  one  purely  of  facts,  so  far 
as  concerns  the  merits.  It  is  veiy  difficult  to  tell  upon 
what  basis  either  the  referees  or  the  court  proceeded  in 
determining  the  amount  to  which  plaintiff  was  entitled. 
We  conclude,  however,  that  the  referees  took  substanially 
the  same  view  of  the  testimony  (for  it  was  the  same  in 
both  instances),  and  of  the  claims  urged  by  the  respective 
parties.  In  the  district  court  we  infer  (and  it  must  be 
confessed  it  is  mere  infei'ence),  that  the  balance  due  plain- 
tiff upon  the  respective  accounts  of  the  parties  with  the 
firm,  so  far  as  appeared  from  the  books  at  the  time  of 
the    assignment,    was  excluded,    and  in  other  respecta 
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the  findings  were  in  substantial  accord  with  those  of  the 
referees.  If  this  be  so,  we  think  the  order  to  this  extent 
was  correct,  for,  as  the  court  below  found,  it  is  not  reason- 
able nor  probable  that  defendant  was  to  account  to  plain- 
tiff for  any  amount  which  the  books  showed  that  he  had 
overdrawn.  The  very  terms  and  circumstances  of  the 
sale  would  seem  to  forbid  this  conclusion.  But  whether 
the  court  proceeded  upon  this  or  some  other  view  of  the 
case,  in  reducing  the  amount  found  by  the  referee,  we  are 
still  of  the  opinion  that  the  judgment  is  fully  as  much  as 
plaintiff  is  entitled  to  under  the  proof.  And  yet  we  can- 
not say  that  it  is  too  much.  Finding,  as  the  referees  and 
district  court  did  (and  in  this  we  concur),  against  defend- 
ant, upon  his  main  position  that  plaintiff  was  to  pay  the 
partnership  debts,  the  judgment  is  fairly  wan*anted  by  the 
evidence.  The  accounts  were  very  loosely  kept,  the  tes- 
timony very  conflicting,  greatly  wanting  in  definiteness  and 
perspicuity,  and  after  giving  it  the  most  careful  examina* 
tion,  we  are  led  to  believe  that  the  result  reached  is  as 
nearly  correct  as  could  ever  be  expected  from  such  a 
record,  while  courts  are  finite  and  parties  disagree. 

n.  There  was  no  error  in  overruling  defendant's  motion 
to  vacate  the  judgment.  A  very  large  part  of  the  mat- 
1.  fracticb:     ter  upon   which  plaintiff  sought  to  recover 

mistake  as  to  v     i  /  -4.  ui  •  t* 

ibmm.  was  peculiarly  of  equitable  cognizance.     It 

related  to  the  settlement  of  partnership  and  mutual 
long  accounts.  Of  course  we  need  not  say  that  chancery 
Has  jurisdiction  of  such  matters.  If,  as  to  any  part  or 
count  of  the  petition,  matter  was  set  up  which  might 
have  been  heard  at  law,  defendant  could,  by  motion  at  the 
time  of  filing  his  answer^  have  had  the  same  changed 
into  ordinary  proceedings.  Rev.  §  2615.  He  could  not, 
however,  treat  and  try  the  case  throughout  as  properly 
pending  in  equity,  and  then  after  judgment  move  to  vacate 
the  same  upon  any  such  ground.  Bev.  §  2619.  A. 
Vol.  XXIX. — 13 
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mistake  in  the  selection  of  the  forum.,  that  is,  whether 
law  or  equity,  is  waived  by  failure  to  seasonably  move 
its  correction.  Taylor  v.  Adair,  22  Iowa,  279  ;  Qonyng- 
ham  V,  Smith,  16  id,  473 ;  Savery  v.  Brovming,  18  id. 
251 ;  Byera  v.  Rodabaugh,  17  id.  53, 

III.  Plaintiff  objects  that  he  was  erroneously  required 
to  pay  half  of  the  costs.  Upon  this  part  of  the  judg- 
i.  0O8T8:  ment  we  confess  to  some  doubt  Remember- 
'*^**^'*''''-  ing,  however,  that  plaintiff  failed  as  to  part 
of  his  demand,  that  the  costs  were  increased  by  this 
method  of  trial,  as  compared  with  a  trial  at  law,  where  a 
part  of  them  might  have  been  a^usted,  and  that  this 
matter  of  costs  rests  very  largely  in  the  sound  discretion 
of  the  district  coui*t,  we  have  concluded  to  leave  the  judg- 
ment in  this  respect,  as  in  all  others,  undisturbed.  It  is 
one  of  those  cases  where  the  court  was  justified  in  mak- 
ing an  equitable  apportionment  of  the  costs.  The  plain- 
tiff was  not  entitled,  as  a  matter  of  course  and  of  law, 
to  full  costs.  Rev.  §  3449.  Arthur  v.  Funk,  22  Iowa, 
238 ;  Whitney  v.  Hackney,  20  id.  460. 

Affirmed* 


Fbobia   Fibb   and  Mabinb  Insuranob  Compant   v. 
DioKEBSON  et  ah 

ExeonttoBS  &sax  or:  ov  juboiohit  iv  svpebioi  oovbt.  Where 
an  appellee  and  pUdntiff,  In  a  Judgment  appealed  from,  takes, 
instead  of  a  simple  affirmance  of  the  Judgment  of  the  ooart  below 
a  new  Judgment  in  the  supreme  court  against  the  appellant  and  hia 
sureties,  the  latter  are  entitled  to  stay  of  execution  the  same  as  if 
the  Judgment  had  been  rendered  in  the  lower  court.  Weiqet,  J.« 
diuenting.  • 
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Tuesday,  June  14. 
Motion  to  set  aside  stay  bond. 

Per  Curiam. — The  language  of  the  statute  authoriz- 
ing a  stay  of  execution  does  not  limit  the  right  of  such 
stay  to  any  court  It  is  a  remedial  statute,  and  should 
be  liberally  construed  according  to  a  well  settled  rule. 
To  limit  the  right  of  stay  to  a  part  only  of  the  couriB 
which  have  jurisdiction  to  render  original  judgments 
would  be  to  restrain  the  language  of  the  statute  within 
less  than  its  ordinary  and  plain  meaning  and  would  do 
violence  to  that  meaning,  and  a  fortiori  would  violate  the 
rule  as  to  liberal  construistion,  above  stated. 

The  successful  appellee  may  here  have  the  judgment 
of  the  lower  court  affirmed,  simply,  or  he  may  take  a  new 
and  original  judgment  in  this  court  against  the  appellant 
and  sureties ;  but  if  he  does  the  latter,  he  takes  such 
original  judgment  with  all  the  rights  of  stay  here  which 
attach  to  original  judgments  in  other  courts. 

Motion  denied. 
Wright,  J.,  dissenting. 


Shehan  v.  Cornwall. 

JTegU^nee :  ujusim  fbox  boo.  In  an  action  wherein  damages  were 
Bonght  for  Injariea  to  the  claimant's  horse  by  a  dog  which  had  fol- 
lowed the  claimant  and  his  team  Arom  the  honse  of  the  owner  of  the 
dog,  where  the  claimant  was  boarding,  the  court  instructed  the  Jury, 
in  substance,  that  the  claimant  was  guilty  of  negligence  If "  he 
suffered  the  dog  to  follow  him,  wAen  h€  might  have  prevented  it.  Held^ 
that  the  instruction  was  erroneous. 
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Appeal  from  General  Term,  Ninth  District  {Black  Hawk 

County), 

Tuesday,  June  14. 

The  plaintiff  brought  this  action  against  defendant  to 
recover  for  board,  use  of  team,  etc.,  furnished  by  him  to 
defendant  By  way  of  set-off  and  cross-action  the  de* 
fendant  claimed  to  recover  of  plaintiff  for  work,  grain, 
etc.,  and  also  for  damages  done  by  plaintiff's  vicious  dog 
to  a  certain  horse  of  defendants.  Upon  these  the 
cause  was  tried  to  a  jury.  There  was  a  judgment  for 
plaintiff,  which  was  affirmed  in  the  general  term.  The 
defendant  appeals.  The  further  facts  are  stated  in  the 
opinion. 

Bois,  Allen  <&  Couch  for  the  appellant 

Miller  <6  Miller  for  the  appellee. 

Cole,  Ch.  J.  —  The  evidence  tended  to  show,  inter  alia^ 
that  while  defendant  was  boarding  with  plaintiff,  he  took 
his  own  team  to  go  to  some  timber  land  of  his  for  a  load 
of  wood  for  his  own  use  ;  that  the  plaintiff's  dog  followed 
him  a  part  of  the  way,  at  least ;  that  after  the  defendant 
had  procured  his  load  of  wood  and  started  back,  his 
horses  got  away  from  him  and  ran  toward  home ;  that 
when  he  found  them,  soon  after,  they  were  down  and 
unable  to  get  up,  and  the  head  of  one  of  them  was  very 
badly  eaten,  one  eye  destroyed,  and  the  flesh  and  skin  of 
the  jaw  and  face  being  torn  off  by  the  plaintiff's  dog, 
which  was  still  biting  the  horse,  and  was  with  great  dif- 
ficulty driven  off.  The  horse  was  damaged  ninety  dollars 
by  the  plaintiff's  dog. 

The  court  instructed  the  jury  as  follows  :  *  *  If  you  find 
that  the  plaintiff's  dog  did  mutilate  and  injure   one  of 
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defendant's  horses,  you  will  further  investigate  and  see 
whether  this  damage  so  done  to  said  horse  occurred  with- 
out the  fault  or  negligence  of  the  defendant;  for  if 
you  find  that  the  said  defendant,  by  either  taking  the  dog 
with  him,  or  suffering  the  said  dog  to  follow  him  when 
he  might  have  prevented  it  from  so  following,  and  you 
find  that  the  damage  occurred  on  account  of  said  defend- 
ant allowing  said  dog  to  follow  him  when  he  might  have 
prevented  him,  the  defendant  is  not  entitled  to  recover." 

This  intruction  was  erroneous,  in  that  it  denied  the 
right  of  the  defendant  to  recover  for  the  injury  to  his 
horse,  although  he  may  not  have  been  either  negligent  or 
careless,  but  simply  because  '^  he  suffered  the  dog  to  fol- 
low him  when  he  might  have  prevented  itJ^  The  difference 
between  power  to  prevent  the  dog  from  following  him  and 
carelessly  or  negligently  allowing  it  to  follow,  is  too 
broad  and  manifest  to  require  argument  to  demonstrate. 
The  defendant  might  have  prevented  the  dog  from  fol- 
lowing him  by  staying  at  home  himself,  by  killing  the 
dog,  by  driving  the  dog  back  and  tying  him  there  with  a 
chain,  or  in  many  other  ways,  the  omission  to  do  which 
would  be  neither  carelessness  nor  negligence. 

One  other  instruction  embodies  the  same  idea,  and  was 
alike  erroneous.  There  was  no  error  in  the  other  instruc- 
tions complained  of,  nor  in  excluding  the  evidence  as  to 
the  manifestations  of  viciousness  by  the  dog  after  the 
occurrence  complained  of.  For  the  reasons  above  stated, 
the  judgment  is 

Beversed. 
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Boot  y.  The  Illinois  Central  Railroad  Co. 

Btilwaj  eomiMUij  t  pueadiro  :  justiob  or  ths  pbxos.  A  petiUoo 
in  aa  action  against  a  railway  company  which  avers  that  the  defend* 
ant  is  a  "company  doing  business  in  this  state  and  under  the  laws 
thereof/'  is  not  demurrable  on  the  ground  that  the  corporate  existence 
of  the  defendant  is  not  alleged,  nor  the  capacity  in  which  it  is  saed— 
especially  when  the  action  is  commenced  before  a  Justice  of  the  poaca, 
where  technical  exactness  is  not  required. 

Appeal  from  Floyd  Circuit  Court. 

Wednesday,  June  15. 

This  action  was  commeneed  before  a  justice  of  the  peace, 
and  plaintiff,  according  to  the  petition,  '*  claims  of  the 
defendant,  a  company,  doing  business  in  the  state  of  Iowa, 
under  the  laws  thereof,  the  sum  of,"  etc.  For  cause  of 
claim  it  is  stated  that  on,  etc.,  a  '*  servant  of  defendant, 
running  and   operating  an   engine  for  said   defendant, 

•  •  •  killed  on  said  road  near  the  depot,  etc.,  by 
negligently  running  over,  with  said  engine,  a  dark  red 
calf,  the  property  of,  etc.  It  is  then  averred  that  verified 
notice  of  said  killing  and  demanding  payment  was  served; 
that  the  value  of  the  calf  was  twenty  dollars  ;  that  no  part 
of  the  sum  demanded  has  been  paid,  and  judgment  is  asked 
in  the  sum  of  forty  dollars. 

Defendant  appeared,  and  demurred  because  its  corpo- 
rate existence  is  not  alleged  in  the  petition,  nor  the  capac- 
ity in  which  it  is  sued.  Other  grounds  were  argued, 
but  they  are  not  urged  here,  and  hence  need  not  be 
stated.  The  justice  oveiruled  the  demurrer ;  defendant 
stood  thereon,  gave  notice  of  appeal,  and  plaintiff  had 
judgment  in  the  sum  of  foity  dollars.  In  the  ciit^uit 
court    the    demurrer  was    again    overruled,    defendant 
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excepted,  and,  refusing  to  plead  over,  the  judgment  of  the 
justice  was  affirmed.     Defendant  again  appeals. 

Orar^  &  Mood  for  the  appellant 

Pratt  <6  Root  for  the  appellee. 

Wright,  J. — Commenced  as  the  case  was  before  a  jus- 
tice, where  technical  exactness  in  pleading  is  not  required, 
EcUl  V.  MonaJkan,  1  Iowa,  554  ;  Dilley  v.  Nusum,  17  id. 
238  ;  Blake  v.  Grraves,  18  id.  312),  the  petition  was  cer- 
tainly not  obnoxious  to  the  objection  taken  by  the  demur- 
rer. In  Byington  v.  M  <&  M.  B.  R.  Co.,  11  id.  502,  relied 
upon  by  appellant,  the  petition,  in  the  district  court,  did 
not  aver,  nor  did  it  in  any  way  appear,  that  the  company 
was  a  firm  or  corporation,  organized  under  the  laws  of  this 
or  any  state.  It  was  held,  that  as  the  company  was  not 
a  natural  person,  the  petition  should  in  some  manner 
show  that,  as  an  artificial  person,  it  could  sue  and  be  sued; 
bnt  that  this  may  be  done  by  language  very  general,  and 
especially  against  a  defendant  sought  to  be  made  liable  in 
this  capacity.  Here  the  pleader  avers  that  the  defendant 
is  a  ^^company  doing  business  in  this  state,  and  under  the 
laws  thereof, ^^  And  for  the  present  inquiry,  it  is  imma- 
terial whether  it  was  thus  doing  business  as  a  partnership 
or  corporation.  It  was  sufficient  to  allege  the  capacity 
or  relation  "generally  or  as  a  legal  conclusion."  Rev. 
§  2923  ;  Fort  Bodge  Bist.  v.  Bist,  Township,  15  Iowa, 
434. 

To  the  action  of  the  coui-t  in  rendering  judgment  without 
evidence,  after  overruling  the  demurrer,  there  was  no 
exception.  And  the  same  is  true  as  to  the  amount  of  the 
judgment.  Nor  did  defendant  take  any  step  in  the  court 
below  to  have  Corrected  what  is  now  claimed  to  be  an 
excessive  judgment.  And  remembering  that  the  court 
merely   affirmed  the  judgment  of  the  justice,  and  that 
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defendant  complains  of  this  excessive  judgment,  as  also 
that  it  was  rendered  without  evidence,  for  the  first  time 
in  this  court,  and  without  exception  in  the  court  below, 
we  have  no  difficulty  in  ordering  a  second  affiinnance. 

There  is  nothing  in  chapter  49,  Laws  of  1866,  p.  43, 
which  dispenses  with  eocceptionSf  if  a  party  would  be  heard 
in  this  court  A  motion  for  a  new  trial  is  dispensed  with, 
but  not  an  exception. 

Affirmed* 


LuMBEBT  &  Ck).  V.  Palmer  et  al. 

Pleading :  bills  and  notes  :  etidencs.  Under  our  system  of  pleading, 
which  requires  a  party  to  state  the  fact*  upon  which  he  relies,  % 
plaintiff  in  an  action  against  the  drawer  of  a  bill  of  exchange  or  the 
indorser  of  a  note,  cannot  aver  demand,  protest,  and  due  notice  thereof, 
and  then  recover  thereunder  upon  proof  of  facts  amounting  to  a  waiyer 
of  these, — as  a  subsequent  promise  to  pay  by  the  drawer  or  indorser 
after  ftill  knowledge  of  the  ftcts. 

Appeal  from  General  Terrrij  Ninth  District^   (Dnbuque 

County.) 


Wednesday,  June  15, 

Action  upon  a  bill  of  exchange  drawn  by  defendants 
upon  Reed  &  Boynton,  payable  to  plaintiff  at  three  days' 
sight.  The  petition  avers  the  drawing  of  the  bill,  its 
due  presentment  for  acceptance,  the  refusal  of  the  drawees 
to  accept,  and  due  notice  thereof  to  defendants ;  it  is 
also  averred  that  the  drawees  made  their  accepttmce  in 
writing  on  the  bill,  qualified,  by  making  it  payable  in 
thirty  days,  which  the  plaintiffs  refused  to  accept  unless 
the   defendants  should  first  agree   thereto   in    writing, 
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which  they  refused  to  do ;  that  at  the  maturity  of  the 
bill,  three  days  after  sight,  it  was  presented  for  payment, 
which  was  refused  and,  due  protest  made,  and  notice 
thereof  given  defendants ;  that  defendants  had  no  fimds 
in  the  hands  of  the  drawees  at  the  time  it  was  drawn, 
nor  since ;  that  the  said  bill  is  still  due  and  unpaid,  and 
plaintiff  are  the  owners  thereof. 

For  answer,  the  defendants  deny  any  indebtedness  to 
plaintiflk;  deny  refusal  to  accept  and  notice;  and  deny 
that  plaintiflb  refused  to  receive  and  accept  the  qualified 
acceptance  of  the  drawees  unless  defendants  would  agree 
thereto ;  and  aver  that  they  had  funds  in  drawees'  hands 
sufficient  to  pay  the  bill  at  its  date  and  ever  since ;  that  the 
drawees  had  always  accepted  their  drafts,  and  they  had 
reason  to  believe  the  one  sued  on  would  be  accepted ;  that 
the  plainti£&  did  receive  and  agree  to  the  qualified  accept- 
ance without  defendant's  consent ;  that  when  said  bill  was 
presented  to  the  drawees,  they  ofiered  to  part  thereof, 
which  plaintiffii  refused  to  receive  without  the  knowledge 
or  consent  of  defendants ;  that  the  drawees  failed  before 
the  expiration  of  the  thiity  days,  and  had  in  their  hands 
more  of  defendants'  funds  than  the  amount  of  said  bill 
which  was  lost  to  defendants ;  and  they  deny  any  notice 
and  all  knowledge  of  presentment  for  acceptance  or 
payment. 

Upon  these  issues  the  cause  was  tried  to  a  jury,  and 
resulted  in  a  verdict  and  judgments  for  plaintiffs,  which 
was  affirmed  in  the  genend  term.  The  defendants  appeal 
to  this  court.    The  further  facts  are  stated  in  the  opinion. 

Wilson  (6  Dovd  and  0.  P.  Shiras  for  the  appellants : 

The  court  instructed  the  jury,  that  even  if  defendants 
had  been  released  by  the  laches  of  plaintiffs,  still,  if  the 
jury  found  that  defendants  had  subsequently  promised  to 
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pay  the  draft,  that  the  plaintiiSEB  would  be  entitled  to 
recover. 

1.  Neither  the  pleadings  nor  the  evidence  justified  the 
court  in  submitting  the  question  of  a  subsequent  promise 
to  the  jury.  Sections  2872,  2875,  Revision  of  1860; 
Gcarvey  v.  Fowler,  4  Sandf.  665 ;  QoU  v.  Wiiderco^,  12 
Texas,  118 ;  Edwards  on  Bills,  646. 

2.  The  language  used  by  the  court  misled  the  jury. 

3.  The  instructions  on  this  point  do  not  correctly  state 
the  law. 

4.  K  this  question  became  material  defendants  were 
entitled  to  a  new  trial  on  ground  of  surprise. 

Mills  &  Graham  for  the  appellees : 

1.  The  testimony  in  regard  to  a  new  promise  was  prop- 
erly admissible  under  the  pleadings.  The  petition  set 
forth  the  making  of  the  draft,  the  presentation,  the  refusal 
to  accept,  the  notice,  and  the  further  fact  that  the  draft 
was  not  drawn  against  funds.  To  this  the  defendants 
pleaded,  as  special  matter  of  defense,  that  the  defendants 
were  discharged  by  the  failure  of  plaintiffs  to  give  notice 
in  time  of  the  dishonor  of  the  paper.  The  Revision  Code 
allows  no  replication  to  this.     Rev.  1860,  p.  527,  §  2895. 

The  plaintiflBi  may  therefore  prove  any  fact  which 
avoids  the  s][>ecial  matter  pleaded  in  defense  although  not 
set  up  in  his  pleadings.  Smith  v.  Milbum^  17  Iowa,  30 ; 
Dav.  S.  F.  Asso.  v.  The  Jf.  A.  F.  Ins.  Co.,  16  id.  74 ; 
Qarleton  v.  Byington,  24  id.  172 ;  Noble  v.  Str.  Jforthem 
Illinois,  23  id.  110. 

2.  Under  the  former  practice  and  at  common  law  the 
new  promise  was  always  set  up  in  the  replication  as  mat* 
ters  in  avoidance  of  the  discharge,  and  under  our  present 
practice  need  not  be  set  up  in  the  petition.  Hughes  v. 
Bowen,  15  Iowa,  446 ;  Esselstyn  v.  Weeks y  12  iV^.  Y.  635. 

8.  When  a  drawer  of  a  bill  is  discharged  by  reason  of 
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neglect  of  the  holder  to  protest  or  give  the  requisite 
notice,  and  afterward  with  full  knowledge  of  the  facts 
makes  a  promise  to  pay  the  same,  he  is  liable  upon  this 
new  promise,  not  as  a  matter  of  contract,  but  upon  the 
ground  that  the  new  promise  amounts  to  a  waiver  of  the 
objection  that  proper  steps  have  not  been  taken  to  charge 
him.     Hughes  v.  Bowen,  15  Iowa,  446. 

The  new  promise  is  presumptive  evidence  of  demand 
aad  notice,  and,  as  such,  is  proper  to  go  to  the  jury. 
TibbeUa  v.  Dow,  23  Wend.  379. 

Cole,  Ch.  J. — ^I.  On  the  trial  the  plaintiffs  introduced 
one  of  their  fiim  as  a  witness,  who  testified  as  to  cei*tain 
facts  in  respect  of  the  drawing  of  the  bill,  its  considera- 
tion,  etc.  The  witness  was  then  asked  as  to  a  certain, 
conversation  between  him  and  the  defendant  Palmer, 
shortly  after  the  maturity  of  the  bill  and  in  respect  of  his 
promise  to  pay  the  same.  This  was  objected  to  because 
immaterial;  the  objection  was  overruled  and  proper 
exceptions  taken.  The  witness  answered,  detailing  a  con- 
versation tending  to  show  a  promise  by  defendant  to  pay 
the  bill.  Further  testimony  was  also  introduced  under 
like  objection,  tending  to  show  a  like  promise  by  Clark, 
the  other  defendant.  And  the  court,  against  the  objec- 
tion of  defendants,  instructed  the  jury,  that  if  they 
should  find  that  defendants  had  funds  in  the  drawees' 
hands  and  had  a  right  to  draw  the  bill,  and  no  notice  of 
the  failure  to  accept  was  given  them,  then  they  would  be 
released;  **but  if  defendants,  or  either  of  them,  after- 
ward, with  full  knowledge  of  such  release,  unconditionally 
promised  to  pay  the  draft,  then  such  release  would  be 
waived." 

It  will  be  seen,  by  reference  to  the  statement  preceding 
this  opinion,  that  there  was  no  issue  made  as  to  the 
waiver;    nor,  indeed,  was  there  any  intimation  in  the 
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pleadings,  in  any  way,  of  Buch  fact  or  claim,  or  of  any 
thing  pertaining  thereto. 

The  direct  question  is,  then,  fairly  raised  by  this  record 
and  is  pressed  by  the  appellants'  counsel,  whether,  under 
our  code  system  of  pleading  a  plaintiff  in  an  action  upon 
a  note  or  bill  may  aver  demand,  protest  and  due  notice 
thereof,  and  then  recover  by  proving  facts  amounting  to 
a  waiver  of  them  7 

It  is  said  in  Parsons  on  Notes  and  Bills,  volume  1,  page 
465  :  **  With  respect  to  the  pleadings  in  case  of  excuse,  it 
will  be  seen  that  an  averment  of  presentment  and  demand 
of  payment  on  a  promisor  is  supported  by  proof  of  circum- 
stances amounting  to  an  excuse  thereof"  No  authority 
is  cited  by  the  learned  author  in  support  of  this  propo- 
sition. And  in  this  case  it  is  not  controverted  by  counsel 
that  such  was  the  rule  at  the  common  law,  and  further,  it 
is  conceded  that  a  promise  to  pay,  by  a  party  entitled  to 
notice,  distinctly  made  with  a  full  knowledge  of  all  the 
facts  and  that  there  has  been  a  want  of  due  notice  of  the 
dishonor,  will  amount  to  a  waiver  of  such  notice  and 
make  the  party  liable,  the  same  as  if  due  notice  had 
been  given. 

We  hold,  under  our  code  of  practice,  that  a  party  can- 
not properly  give  in  evidence  facts  amounting  to  a  waivei 
under  an  averment  of  due  notice ;  and,  as  a  consequence, 
the  court  erred  in  admitting  the  evidence  and  giving  the 
instruction  objected  to  as  above.  We  proceed  to  state 
briefly  some  of  our  reasons  for  this  holding. 

Our  code  provides  (Rev.  ^  2875,  subdiv.  3),  that  the 
petition  shall  contain  a  statement  in  ordinary  and  concise 
language,  without  repetition,  of  the  facts  constituting  the 
plaintiff's  cause  of  action."  The  same  provision  is  made 
as  respects  new  matter  in  the  answer  constituting  a 
defense,  set-off,  or  counterclaim,  etc.  Rev.  §  2880.  From 
these,  as  well  as  from  very  many  other  provisions,  it  is 
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apparent  that  our  system  of  pleading  is  a  fact  system, 
one  which  requires  the  parties  to  state  truly  and  frankly 
the  facts  upon  which  they  rely  for  their  action  or  defense. 
It  does  not  allow,  on  the  one  hand,  the  statement  of  legal 
conclusions,  nor,  on  the  other,  of  the  statement  of  the  evi- 
dence of  facts.  Nor  does  it  allow  the  misleading  of  an 
opposite  party,  a  planting,  so  to  speak,  of  a  masked  bat- 
tery, whereby  to  surprise  and  destroy  an  opponent.  But 
it  requires  a  plain  statement  of  facts  upon  which  the 
parly  relies  to  maintain  his  action  or  defense — not  even  of 
equivalent  facts,  nor  yet  in  such  language  as  may  by  a 
forced  construction  amount  to  a  statement  of  such  facts, 
but  a  direct  and  frank  statement  of  the  facts  themselves, 
in  ordinary  language,  so  that  the  opposite  jiarty  may 
know  what  he  is  to  answer  by  his  pleading  and  meet  by 
his  proof. 

If  a  party  may  aver  in  his  pleading  that  he  presented 
the  bill  of  exchange  sued  upon  for  acceptance,  which  was 
refused,  and  due  notice  thereof  given  to  the  defendant, 
and  sustain  the  same,  not  by  proof  of  any  such  facts,  but 
by  showing  that  after  he  had  failed  to  do  any  one  of  those 
things  the  defendant  promised  to  pay  the  bill,  then  it 
must  be  true  that  our  code  does  not  mean  what  its  lan- 
guage clearly  imports,  and  that  our  supposed  improve- 
ment upon  the  technical  and  deceptive  common-law  sys- 
tem of  pleading  is  a  myth.  Take  what  the  record  in  this 
case  discloses :  that  the  defendants,  relying  upon  the  trial 
of  the  issues  as  made  by  the  pleadings,  went  to  trial  in 
the  absence  of  one  of  the  defendants,  by  whom  they  could 
disprove  the  alleged  promise  testified  to  by  the  plaintiff. 
Having  no  issue  upon  such  promise  and  no  expectation  of 
any  testimony  upon  it,  they  were  not,  of  course,  prepared 
to  rebut  it.  The  only  safe  way  is  to  administer  our  sys- 
tem of  pleading  and  practice  according  to  its  plain  lan- 
guage and  intent,  and  require  parties  to  conform  to  it. 
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The  following  cases  expressly  decide  the  question  in  the 
same  way:  Garvey  v.  Fowler,  4  Sandf.  665;  8hultz  v. 
Depuy,  3  Abb.  Pr.  252 ;  Cole  v.  Wintercost,  12  Texas, 
118.  And  the  following  cases  illustrate  more  or  less  the 
principle  upon  which  it  is  grounded :  Bristol  v.  R,  <&  3. 
a.  B.  Co.,  19  Barb.  158 ;  Bush  v.  Prosser,  11  K  T. 
347 ;  Trustees  v.  Odlin,  8  Ohio  St  293 ;  Hill,  etc.,  v. 
Barrett,  14  B.  Mon.  84;  Link  v.  Vaughan,  17  Mo.  585, 

The  conclusion  arrived  at  upon  the  point  already  con- 
sidered operates  to  reverse  the  judgment,  and  renders  it 
•practically  unnecessary  to  review  the  instructions  refused 
and  given.  Some  of  those  asked  by  defendants  and 
refused,  were  refused,  doubtless,  because  of  their  conflict 
with  the  views  of  the  district  court,  which  are  reversed  as 
above.  Such  was  surely  the  case  with  instructions  num- 
bers nine  and  ten,  and  probably  with  numbers  one,  two, 
six  and  eight;  and  so,  it  is  also  clear  from  the  foregoing 
views,  that  instructions  four,  five  and  seven,  which  were 
given  by  the  court,  ought  not  to  have  been  given.  It  is 
not  necessary  to  examine  them  in  detail  or  further  express 
any  opinion  upon  them. 

Beversed. 


Clisb  v.  Frisebobk. 

Praetlee  s  iv  htpreks  ooubt.  It  to  not  the  duty  of  the  supreme  court  to 
ooDsider  ftud  pass  upoD  points  not  presented  in  argument,  thou|^  em* 
braced  in  the  assignment  of  errors. 

Appeal  from  Bremer  District  OowrL 

Thubsdat,  Junb  16. 

AonoK  upon  a  promissory  note  made  by  defendant  to' 
George  Snyder,  or  order,  for  $300,  payable  one  day  after 
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date.    The  note- bears  date  April  23,  1867.    Verdict  and 
judgment  for  defendant    Plaintiff  appeals. 

Q.  C.  WrigU  and  B.  W.  Pocyr  for  the  appellant 

J.  M  Burke  for  the  appellee. 

Bebk,  J.  —  As  defenses  to  the  action  defendant  pleaded, 
that  the  note  was  given  without  consideration,  and  that 
a  judgment  had  been  rendered  against  him  upon  said 
note,  in  a  proceeding  of  garnishment  upon  a  judgment 
before  rendered  against  the  original  payee  of  the  note, 
George  Snyder.  In  avoidance  of  this  last  defense,  both 
in  a  replication  and  at  the  trial,  the  plaintiff,  admitting 
the  same,  set  up  the  discharge  of  Snyder  in  bankruptcy. 
The  evidence  offered  to  establish  this  discharge  was  not 
admitted.  The  jury  were  required,  upon  the  motion  of 
defendant,  as  a  special  verdict,  to  answer  whether  the 
note  was  given  upon  a  consideration.  Their  reply  was 
in  the  negative. 

L  The  appellant  makes  two  points  in  his  argument, 
and  no  more,  against  the  judgment  of  the  district  court 
The  first  is  that  the  cause  was  submitted  to  the  jury  upon 
a  single  proposition,  as  to  the  want  of  consideration,  when 
it  was  the  plaintiff's  right  to  have  his  whole  case  passed 
upon.  The  ready  answer  to  this  objection  is,  that  the 
proposition  did  pass  upon  all  of  plaintiff's  case,  as  there 
was  no  other  issue  to  determine.  The  state  of  the  plead- 
ings and  evidence  left  no  other  question  for  the  jury  to 
pass  upon. 

n.  It  is  claimed  that  the  evidence  is  not  sufficient  to 
support  the  verdict  The  record  does  not  pretend  to  give 
all  of  the  evidence,  and,  of  course,  gives  no  foundation 
for  this  objection. 

The  record  is  fertile  in  exceptions,  no  less  than  ten 
being  presented  in  the  assignment  of  errors  as  grounds 
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of  objection.  None  of  them,  we  can  say,  appear  to  be 
well  taken,  though  it  is  not  our  duty  to  pass  upon  those 
that  are  not  presented  and  relied  upon  in  argument 
Shaw  V.  Brown^  13  Iowa,  508  ;  The  County  of  Dubuque 
V.  Koch,  17  id,  229, 

If  counsel  have  not  sufBcient  confidence  in  points  made 
in  their  alignments  of  error  to  present  them  in  arguments, 
they  surely  cannot  expect  us  to  consider  them. 

Affirmed* 


Eline  y.  Mann  et  al. 

Pleadinirs  ▼■iii>ob  akb  texdxx:  TaxspAsa.  In  an  action  by  a  Ten- 
dee  against  his  yendor,  to  recover  for  timber  taken  from  the  land  by 
the  latter  after  a  verbal  contract  of  purchase  and  Itie  payment  of 
a  small  snm  by  the  vendee  thereon,  but  before  the  deed  was  exe- 
cuted, and  before  the  vendee  had  taken  possession  of  the  land,  the 
peitition  claimed  a  certain  sum,  and,  for  cause,  stated,  "  that  defend- 
ant, on.  etc.,  caused  to  be  cut  and  carried  away  a  number  of  valuable 
trees,  standing  and  growing  upon  the  land  of  plaintiff  (describing 
it),    of  the  value,    etc.,    wherefore   plaintiff  daims  Judgment,"   etc. 

1  That  the  action  was  not  in  form  an  action  of  trespass,  in  which 
the  plaintiff  must  show  title  or  possession  at  the  time  the 
timber  was  taken. 

2.  That  under  the  petition  the  plaintiff  might  show  a  promise, 
on  the  part  of  defendant,  to  pay  for  the  timber  ;  that  evidence 
of  this,  with  the  other  facts  of  the  case,  was  proper  to  go  to  the 
jury  ;  and  that  it  was  error  to  withdraw  the  same  from  their 
consideratioa    Wulliam,  J.,  dUserUing, 

Appeal  from    Oeneral   Term,   Eighth  District  {Jones 

County.) 

Thubsdat,  Junb  16. 

For  the  &cts  see  the  opinion. 
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JSffieean  <&  McOam  for  the  appellant. 
Oeo.  W.  Field  for  the  appellee. 

Wright,  J. — The  petition  claims  three  hundred  dollars, 
for  that  defendant,  on,  etc.,  '^  caused  to  be  cut  and  carried 
away  a  number  of  valuable  trees,  standing  and  growing 
on  the  land  of  plaintiff,  to  wit:  theE.  i,  etc.,  of  the  valuci 
etc  ;  plaintiff  therefore  claims  judgment,  etc." 

The  answer  denies  the  ownership  of  the  land,  the  cut- 
ting and  carrying  away  of  the  trees,  and  the  value,  as 
alleged. 

The  testimony  tended  to  show  that  the  land  was  pur* 
diased  by  plaintiff  of  one  of  the  defendants ;  that  the  con- 
tract was  verbal,  and  a  part  of  the  consideration  then 
paid  ;  that  a  bond  for  a  deed  was  to  be  executed  when 
an  additional  sum  was  paid ;  that  this  amount  was  paid 
and  the  bond  made,  and  subsequently  a  deed  executed,  as 
contemplated  by  the  verbal  contract  and  the  subsequent 
bond.  This  timber  was  cut  between  the  time  of  the  ver- 
bal contract  and  the  second  payment,  the  defendant,  in 
the  meantime,  remaining  in  the  possession  of  improved 
land  adjoining,  but  no  one  was  in  the  actual  possession  of 
the  tract  sold,  it  being  entirely  unimproved.  When  thrt 
bond  was  made  defendant  admitted  the  cutting  aforesaid, 
aud  said  he  would  make  it  all  right. 

The  circuit  court  held,  in  substance,  that  this  was  in 
form  an  action  of  trespass,  and  that  as  plaintiff  had  neither 
the  possession  nor  title,  at  the  time  the  timber  was  cut, 
he  could  not  recover  in  this  action.  The  jury  accordingly 
found  for  defendants.  This  ruling  was  affirmed  by  the 
general  term,  and  plaintiff  appeals. 

We  only  hold,  that  according  to  the  language  of  the 
petition,  this  was  not  necessarily  in  form  an  action  of 
trespass.     There  is  no  charge  that  defendants  broke  the 
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close,  nor  that  they  used  force  or  violence.  The  pleader 
simply  states  the  facts.  This  was  his  duty,  and  more  was 
not  required.  It  was  not  necessary  to  declare  in  trespass, 
nor  as  in  an  action  ex  confractu.  If  there  was  a  want  of 
necessary  definiteness  or  particularity,  defendants  had 
their  remedy  by  motion  for  a  more  specific  statement  As 
the  testimony  tended  to  show  that  the  timber  was  cut  and 
removed,  and  that  defendants  (or  one  of  them)  promised 
to  pay  for  the  same,  the  jury  should  have  been  left  to  deter- 
mine the  efiect  or  weight  thereof,  and  it  was  error  to 
withdraw  the  same  from  their  consideration.  If  there 
was  a  promise  to  pay,  plaintiff  could  maintain  the  action, 
though  he  was  not  in  possession  at  the  time  of  the  injury,  and 
though  he  did  not  obtain  a  complete  title  until  afterward. 
This  is  scarcely  denied  under  a  proper  petition.  In  our 
opinion  this  might  have  been  done  under  this  petition, 
and  the  judgment  of  the  general  term,  affirming  that  of 
the  circuit  court,  is  therefore  reversed,  and  the  cause  re- 
manded for  trial  de  novo. 

Beversed. 

Williams,  J.  (dissenting). — ^It  is  a  well  settled  rule  of 
pleading  under  our  system,  that  "eveiy  fact,  which  the 
plaintiff  must  prove  to  enable  him  to  maintain  his  suit, 
and  which  the  defendant  has  a  right  to  controvert  in  hia 
answer,  must  bd  distinctly  stated  or  averred."  Note  to 
§  2872  of  Rev.  If  it  was  necessary  for  plaintiff  to  prove 
the  promise  of  defendant  to  pay  for  the  timber,  if  was  ' 
necessary  for  plaintiff  to  aver  the  promise. 

The  legal  title  and  the  implied  possession  of  the  land 
sold  was  in  defendant,  and  the  mere  payment  of  twenty 
dollars  on  the  purchase  of  the  tract  of  land,  without  further 
averments,  is  not  sufficient  to  enable  the  purchaser  to 
maintain  a  suit  for  cutting  timber  on  the  land. 
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Winters  v,  Jacobs. 

Fences:  ooxxov  iNOLOflniis:  oattu  damaob  vbasavt.  Where  ad- 
joining owners  agree  to  inclose  land  in  common,  such  agreement 
releases,  for  the  time  being,  each  party  from  obligation  to  bnQd  a 
partition  fence  i  and  if  one  of  them  turns  his  cattle  upon  his  own  land 
from  which  they  stray  upon  the  land  of  the  other,  and  do  damage,  he  is 
liable  therefor,  the  same  as  he  would  be  if  the  lands  were  separated 
by  a  lawful  partition  fence  ;  and  the  other  party  may  distrain  the  cattle 
while  thus  trespassing  upon  his  land,  regardless  of  the  fkct  as  to  whether 
their  owner  turned  them  on  his  own  land  with  the  tnteatum  that  they 
shonld  go  npon  the  land  of  tho  other. 

Appeal  from  Black  Hawk  District  Ootart. 

Thursday,  June  16, 

Action  in  replevin  for  several  head  of  cattle.  Trial  to 
8  jiny.  Verdict  and  judgment  for  plaintifEl  Defendant 
appeals. 

JSoM,  Allen  (6  Oauch  for  the  appellant 

Miller  (&  Miller  for  the  appellee. 

Cole,  Ch.  J. — Plaintiff  and  defendant  were  owners  of 
adjoining  lands,  which  were  inclosed  in  common  without 
a  partition  fence.  The  defendant  had  built  his  portion 
of  the  fence  where  it  was  agreed  between  the  parties  he 
should  build  it,  and  had  by  himself,  and  also  through  the 
fence  viewers  of  the  township,  notified  plaintiff  to  build 
his  portion.  Afterward,  but  before  the  expiration  of  the 
time  fixed  by  the  fence  viewers  for  plaintiff  to  complete 
his  part  of  the  fence,  the  plaintiff  turned  the  cattle  in 
controversy  upon  his  own  land,  from  whence  they  came 
upon  the  defendant's  land.  The  defendant  put  them  in 
an  inclosure  and  notified  plaintiff  thereof,  and  also  that 
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plaintiff  must  not  suffer  his  cattle  again  to  trespass  upon 
defendant's  land.  Plaintiff  got  his  cattle  and  again  turned 
them  upon  his  own  land,  and  again  they  trespassed  upon 
defendant's  land.  The  defendant  distrained  them,  put 
them  in  his  inclosure,  and  called  the  fence  viewers  to 
assess  damages  done  by  the  cattle,  which  they  fixed  at  five 
dollars.  The  plaintiff,  without  offering  to  pay  the  dam- 
ages, brought  this  action  of  replevin  for  the  cattle. 

Upon  the  trial,  the  court  instructed  the  jury,  substan- 
tially, that  the  defendant  had  no  right  to  distrain  the 
cattle,  unless  the  plaintiff  turned  them  on  his  own  land 
willfully  toward  the  defendant ;  that  he  must  have  turned 
them  on  his  own  land  "  willfully  as  well  as  purposely  "  in 
order  to  justify  them  in  finding  for  defendant. 

The  instructions,  in  this  particular,  were  misleading 
and  erroneous.  The  court  evidently  intended  to  say  and 
did  say  to  the  jury,  that  it  was  not  enough  to  defeat  plain- 
tiff's action  that  he  turned  his  cattle  upon  his  own  land 
purposely,  wherefrom  they  could  without  obstruction  go, 
and  did  go,  upon  defendant's  land  and  do  him  damage  ; 
but  it  must  also  be  shown  that  he  so  turned  his  cattle 
there  with  the  irUention  that  they  should  go  upon  the 
defendant's  land  and  do  him  damaga  The  plaintiff,  it  is 
true,  might  use  his  own  land  as  he  pleased,  and  might 
pasture  his  cattle  upon  the  com  and  wheat  growing  there 
if  he  chose,  and  no  action  by  another  would  lie  against 
him  therefor ;  but  if  they  escape  upon  his  neighbor's 
land,  inclosed  in  common  with  his,  and  do  damage 
thereon,  he  is  liable  therefor  ;  and,  being  liable,  of  course 
the  neighbor  has  a  right  to  distrain  them  when  doing 
damage. 

The  agreement  to  inclose  lands  or  farms  in  common, 
without  a  partition  fence,  amounts  to  a  discharge  or 
release,  for  the  time,  of  each  party  from  all  obligation  to 
build  or  maintain  such  partition  fence.     The  agreement 
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Btands  as  and  for  the  fence,  and  the  liability  of  a  party 
whose  lands  are  thus  inclosed  in  common,  and  who  pur- 
posely tarns  his  cattle  upon  his  own  land,  from  which 
they  get  upon  his  neighbor's  land  inclosed  in  common 
with  his,  and  do  damage,  is  just  the  same  as  it  would  be 
if  their  lands  were  separated  by  a  lawful  partition  fence. 
The  inclosure  in  common  by  consent  stands  for  and  has 
the  same  effect  upon  the  rights  of  the  parties,  until  severed 
by  agreement,  or  pursuant  to  Sevision,  section  1533,  as 
the  actual  building  of  a  lawful  partition  fence.  A  party 
turning  his  cattle  upon  his  own  land,  inclosed  in  com- 
mon with  another,  must  see  to  it  that  they  are  kept  upon 
his  own  land,  or  must  pay  the  damages  resulting  to  his 
neighbor  from  their  escape. 

Beversed. 


Thompson  et  al.  v.  Bebd  et  <il. 

Certiiorarli  oiscuit  ooubt.    The  circuit  coart  has  not  Jnrisdiodoo  In 
certiorari  cases 

Appeal  from  the  (Xrcuit  Court  of  Madison  Chunty. 

Friday,  June  17. 
JK  Wilkin  for  the  appellant. 
J.  Leonard  for  the  appellee. 

WnxiAMS,  J. — The  question  in  this  case  is,  has  the 
circuit  court  jurisdiction  of  a  suit  where  the  remedy 
sought  is  by  certiorari.  No  recital  of  facts  is  necessary  to 
precede  the  decision  of  the  question. 

The  circuit  court  is  of  limited  jurisdiction — limited 
by  the  act  creating  the  court.     If  it  were  not  so  provided 
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in  the  act,  the  circuit  court  could  not  hear  appeals  from 
justices  of  the  peace.  Oertioran  is  only  a  mode  of 
redress  where  the  more  common  remedy  by  appeal  is  not 
provided*  Appellate  jurisdiction  is  not  conferred  by 
giving  a  court  original  jurisdiction  in  civil  actions.  Cer- 
tiorari is  a  ^*  special  proceeding."  See  sections  2606, 
2607  of  theBevision. 

In  cases  of  ad  quod  damnum^  and  of  partition,  which 
are  special  proceedings,  the  jurisdiction  is  specifically 
conferred  upon  the  circuit  court  The  writ  of  certiorari 
is  not  mentioned.  According  to  the  well-known  rule  of 
interpretation,  jurisdiction  is  not  conferred.  See  chapter 
86,  acts  of  12th  general  assembly,  and  sections  3487  and 
8488  of  the  Bevision. 

Affirmed. 


The  State  v.  Knousb. 

1«  CSrimlnal  law:  xubdek:  indiotmevt.  Tlu  State  t.  McCormicky  27 
Iowa,  402,  hoIdiDg  that  to  oonstitate  a  good  indictment  for  mnrder  in 
the  first  degree  it  mast  be  charged  not  only  that  the  assaalt,  hat  that 
the  killingf  was  willfai|  deliberate  and  premeditated,  followed. 

2.  —  The  State  t.  BoyUf  28  Iowa,  522,  holdiag  that  it  is  prejodicial 
error  to  pat  the  defendant  on  trial  for  murder  in  the  first  degree  onder 
an  indictment  that  is  only  good  for  murder  in  the  second  degree, 
though  he  he  convicted  for  only  the  lesser  oflbnse.  followed 

Appeal  from  Ringgold  District  Court 

Friday,  June  17. 

The  indictment  charges  the  defendant  of  the  crime  of 
murder,  and  avers  that  said  defendant,  on,  etc.,  *'in  and 
npon  thebody  of  one  Daniel  Griffith,  willfully,  deliberately, 
premeditatedly,  feloneously  and  of  malice  aforethought^ 
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did  make  an  assault,  with  a  certain  gun,  which  the 
defendant  then  and  there  held  in  his  hands,  which 
said  gun  was  then  and  there  charged  with  gunpowder 
and  leaden  balls,  and  the  said  defendant  did  then  and 
there  willfully,  deliberately,  premeditatedly,  feloniously 
and  of  his  malice  aforethought,  shoot  off  and  discharge 
said  gun  at  and  against  the  said  Daniel  Griffith,  then  and 
there  inflicting,  by  means  of  the  balls  aforesaid,  then  and 
there  shot  out  of  the  gun  aforesaid,  one  mortal  woimd 
upon  the  body  of  tjie  said  Daniel  Griffith,  of  which 
wound  he  immediately  died.  So  the  jurors  find,  and 
present  that  said  Ejiouse,  in  the  manner  and  by  the  means 
herein  set  forth,  did,  etc.,  against,  etc.,  (ending  with  the 
usual  averment). 

The  defendant  was  put  upon  his  trial  (having  pleaded 
not  guilty),  was  convicted  of  murder  in  the  second  degree, 
and  sentenced  to  the  penitentiary,  for  life.  The  court 
instructed  the  jury  that  under  this  indictment  defendant 
could  be  found  guilty  of  murder  in  the  first  degree.  To 
reverse  this  conviction  defendant  prosecutes  this  appeal. 

J^ourse  <6  Kauffman  and  McQonn  <&  Hull^  for  the 
appellant. 

H.  (y  Connor^  Attorney- General,  for  the  State. 

Wright,  J. — This  indictment  is  in  every  essential 
respect  like  that  against  McCormick  (27  Iowa,  402). 
In  this,  as  in  that,  it  is  not  alleged  that  the  killing  vxxs 
toillful,  deliberate  and  premeditcUed.  This  was  necessary, 
aside  from  the  exceptional  cases  mentioned  in  the  statute — 
as  when  the  killing  is  by  poison,  or  lying  in  wait,  or  the 
like — to  constitute  murder  in  the  first  degree.  This  being 
so,  it  was,  upon  the  authority  of  The  Slate  v.  Boyle^  28 
Iowa,  522,  and  cases  therein  cited,  prejudicial  error,  to  put 
the   prisoner  upon  his  trial  for  an  offense  not   charged, 
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though  he  was  only  convicted  for  the  leaser  or  the  one 
described  in  the  indictment 

The  grounds  upon  which  this  conclusion  is  based  have 
been  so  recently  and  fully  presented  as  to  render  it  unnec- 
essary to  do  more  than  thus  refer  to  the  cases  which  lead 
to  the  resolution  that  this  judgment  must  be  reversed  and 
remanded. 

Beversed. 


CONBAD  V.  OlBBON. 

Usarj  t  iHTnuBST :  pshaltt.  Promissorj  note  in  the  foUowing  form : 
"One  yetr  after  date  for  Talae  received  we  promise  to  pay  C,  or 
order,  the  snm  of  $480 ;  and,  if  not  paid  when  due,  we  promise  to 
pay,  as  a  penalty  for  the  defkult,  interest  on  said  sum  at  the  rate  of 
20  per  cent  per  annum  from  maturity.  This  note  may  ran  at  aboTe 
rate  for  two  years,  interest  to  be  paid  annually."  Heid,  in  an  action 
thereon,  that  the  note  was  not  usurious  upon  its  fkce,  the  20  per 
cent  being  construed  as  a  penalty,  and  the  plaintiff  held  entitled  to 
recover  interest  at  the  legal  rate.  Following  Shuck  v.  Wight,  X 
Greene.  128;  and  Chwer  ^  HoU  v.  Carter  4r  Shattuek,  8  Iowa,  244. 

Appeal  from   General    term,    EightJi    District  {Tama 

County.) 

Peeday,  June  17. 

Action  upon  a  note,  and  to  foreclose  a  mortgage  given 
to  secure  the  payment  of  it.  Trial  to  the  court  who 
found  the  facts  and  rendered  judgment  for  plaintiff. 
The  defendant  appealed  to  the  general  term,  where  the . 
judgment  was  affirmed,  and  he  now  appeals  to  this 
court 

Stivers  <&  Safely,  for  the  appellant. 

Strubble  (&  Bradshaw,  for  the  appellee. 
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CSoLE,  Ch.  J.  —  The  note  sued  upon  reads  as  follows  : 
"  $480.  Iowa  City,  August  8,  1 855.  One  year  after  date, 
for  yalue  received,  we  promise  to  pay  Victor  L.  Conrad 
or  order,  at  the  banking-house  in  Iowa  City,  the  sum  of 
four  hundred  and  eighty  dollars ;  and  if  not  paid  when 
due,  we  promise  to  pay,  as  a  penalty  for  the  default, 
interest  on  the  said  sum  at  the  rate  of  twenty  per  cent 
per  year  from  maturity.  This  note  may  run  at  above  rate 
for  two  year9,  interest  to  be  paid  annually.''  This  note 
was  duly  signed  and  had  indorsements  on  it  of  five  suc- 
cessive payments  of  eighty  dollars  each,  in  full  for  each 
year's  interest  up  to  August  8,  1861.  The  defense  was 
by  answer  in  denial,  usury  and  statute  of  limitations. 
The  cause  was  tried  to  the  court ;  no  testimony  is  con- 
tained in  the  transcript,  but  there  is  the  following  finding 
of  facts  by  the  court,  to  wit :  1.  That  the  note  sued  on 
and  the  mortgage  were  duly  executed  and  delivered  as 
stated  in  the  petition.  2.  That  the  mortgage  was  duly 
filed  for  record,  etc.,  and  duly  recorded.  3.  That  there 
is  now  due,  on  the  note  and  mortgage  to  the  plaintiff,  the 
sum  of  two  hundred  and  seventy-eight  dollars  and  fifty- 
three  cents,  computing  interest  at  six  per  cent  per  annum 
thereon  from  maturity,  after  deducting  payments  indorsed 
on  the  note.     Judgment  was  rendered  accordingly. 

The  only  question  made  by  counsel  on  this  appeal,  is, 
whether  upon  this  finding  of  facts  there  was  usury. 
There  is  no  showing  as  to  what  this  note  was  given  for, 
whether  it  was  part  consideration  for  the  land  mortgaged 
to  secure  it,  or  for  sale  of  other  property,  or  for  loan  of 
money ;  or  whether  it  was  given  in  this  form  for  the  pur- 
pose or  with  the  intent  of  evading  the  usury  laws.  In 
the  absence  of  any  such  showing  the  authorities  are 
uniform  that  it  is  not  usurious.  Wight  v.  Shucks  Morris, 
425 ;  Shuck  v.  Wight,  1  G.  Greene,  128 ;  Gawer  <&  Holt 
V.  Om'ter  <&  ShaUvck,  3  Iowa,  244,  and  authorities  cited 
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on  page  252.  See  also  3  Pars,  on  Cont.  116,  and  cases 
cited  in  note  s ;  Oilmore  (&  Smith  y.  Furguaon  (6  Qasseil^ 
28  Iowa,  220.  In  view  of  these  authorities,  it  is  clear  that 
the  plaintiff  did  not  recover  more  than  he  was  entitled 
to ;  and  the  defendant  only  appeals. 

Affirmed* 


AdKINS  Y.  FLBMMINa. 

Wager  x  aotiom  to  eiooysr.  An  actioii  will  lie  and  %  reoovery  nifty 
be  hftd  against  a  a  stakeholder  for  the  amoaiit  of  a  wager  placed  in 
his  hands,  and  which  he  paid  over  to  the  other  party,  after  being 
notified  by  plaintiff  not  to  do  so. 

Appeal  from  Oeneral    Ta'm,   Sixth  District  {Jasper 

Qounty). 

Monday,  June  20. 

Sanhey  <6  Howard  for  the  appellant. 

Smith  (&  Cook  for  the  appellee. 

Williams,  J.  —  On  the  trial  it  was  agreed  that  the  one 
hundred  dollars  claimed  by  defendant,  is  for  this  amount 
placed  by  plaintiff  in  the  hands  of  the  defendant,  as  a 
stakeholder,  upon  a  wager  on  a  horse  race  run  between 
plaintiff  and  one  Luallen.  Defendant  was  one  of  the 
judges  of  the  race.  Plaintiff,  after  the  race,  and  a  decis- 
ion that  he  was  beaten,  but  before  the  money  was  paid 
to  Luallen,  notified  the  defendant  not  to  pay  the  money 
to  Luallen  ;  but,  notwithstanding  notice  and  after  the 
notice  was  given  him,  the  defendant  paid  the  money  to 
Luallen. 

On  this  statement  the  circuit  court  rendered  judgment 
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for  plaintiff)  which  was  affirmed  by  the  general  term,  and 
is  also  affirmed  by  this  com't.  No  opinion  is  needed 
beyond  a  reference  to  Shannon  7.  Baumer,  10  Iowa,  210, 
in  which  we  understand  the  rule  to  be  that  the  money 
deposited  as  a  wager  can  be  recovered  at  any  time,  so 
long  as  it  remains  in  the  hands  of  the  stakeholder. 


Affirmed. 


The  State  for  the  use,  etc.,  y.  Herod. 

Ifmii^p^l  corporation:  strkbt  railways  :  uokhsk.  The  grant  of  an 
ezclusiye  right,  by  city  ordinance,  to  a  street  railway  company,  to  con- 
struct, operate  and  maintain  over  the  streets  of  the  city  a  street  railway 
for  the  carriage  of  passengers,  containing  no  provision  in  relation  to  the 
payment  of  any  fee  or  license,  does  not  exempt  the  company  flrom  pay* 
ing  a  Ucense  fee  provided  by  a  prior  ordinance  to  be  paid  by  all  persons 
engaged  in  carrying  passengers. 

Appeal  from  Dubiique  Qircuit  CourL 

Monday,  June  20. 

The  19th  clause  of  section  7  of  the  **  act  revising  and 
consolidating  the  laws  incorporating  the  city  of  Dubuque," 
etc.,  approved  January  28,  1857,  (Laws  of  1857,  p.  348), 
provides  that  the  city  council  shall  have  power  »*to  license, 
tax  and  regulate  hackney  carriages,  omnibusses,  wagons, 
carts,  drays  and  all  other  vehicles,  and  porters,  and  fix 
the  rate  to  be  charged  for  the  carriage  of  persons,  and  for 
the  wagonage,  cartage,  drayage  or  porterage  of  property." 

The  council  passed  ''an  ordinance  in  relation  to 
licenses,"  one  section  of  which  provided  that  ''no  person 
shall,  within  the  limits  of  the  city,  use  any  hack,  carriage, 


124  SUPREME  COURT  OF  IOWA, 

The  State  t.  Herod. 

omnibus  or  other  vehicle  for  the  purpose  of  carrying  pas- 
sengers from  one  place  to  another  •  •  •  for  hire, 
imless  duly  authorized  b  y  a  license  for  such  conveyance, 
under  a  penalty  of  five  dollars  for  each  day ;  and  for  a 
license  for  every  such  vehicle  he  shall  pay  to  the  city  the 
sum  of  five  dollars." 

After  this,  an  ordinance  was  passed  '*  authorizing  and 
regulating  street  railways,"  etc.  This  granted  to  the 
"  Dubuque  Street  Eailway  Co.,"  the  exclusive  right  to 
construct,  operate  and  maintain,  over  the  streets  of  said 
city,  street  railways  for  carrying  passengers,  etc.,  for  the 
term  of  twenty  years,  upon  cei*tain  conditions  and  restric- 
tions, in  such  ordinance  contained.  The  city  council 
reserves  therein  the  right  to  make  all  necessary  and  usual 
police  regulations  concerning  the  operation  and  manage- 
ment of  said  street  railway  ;  but  there  is  nothing  said  about 
a  license,  a  tax,  a  license  fee,  nor  anything  of  the  kind. 

The  defendant  is  the  superintendant  of  this  company, 
and  by  stipulation  is  entitled  to  any  defense  which  said 
corporation  might  make,  and  none  other. 

This  action  was  brought  to  determine  whether  the  rail- 
way company  was  bound  to  pay  the  license  fee  provided 
for  in  the  ''Ordinance  in  relation  to  licenses."  The 
court  below  sustained  plaintiff's  view,  and  defendant 
appeals. 

H.  A.  WilCae  for  the  appellant. 

U.  McCeney  for  the  appellee. 

Wright,  J. — It  seems  to  us,  that  to  state  this  case  is  to 
decide  it.  The  special  privileges  granted  to  and  conferred 
upon  the  railway  company  did  not  exempt  it  from  liability 
to  pay  a  license  fee  for  each  vehicle  by  it  used  on  the  line 
of  its  road.  It  might  as  well  be  claimed  that  the  prop- 
erty of  the  company  was  not  liable  for  its  due  proportion 
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of  the  taaces  imposed  by  the  city,  because  of  the  rights 
conferred  by  the  ordinance.  An  exclusive  right  conferred 
upon  a  company  to  run  its  omnibus  lines  upon  certain 
streets,  without  more,  would  not  dispense  with  the  license 
fee  provided  in  a  prior  ordinance.  Nor  does  this  com- 
pany stand  in  any  better  situation. 

The  fee  demanded  is  not  to  tax,  but  a  sum  imposed  in 
virtue  of  the  police  power  of  the  city,  or  that  which  re- 
lutes  to  the  orderly  management  of  its  affairs.  The 
power  to  license  and  regulate  carries  with  it  the  right  to 
require  the  payment  of  a  sum  in  consideration  of  said 
license.  Johnson  v.  (Jiti/,  Legal  Intelligencer  1869,  p.  269. 
The  sum  fixed  is  not  unreasonable,  and  scarcely  if  any 
more  than  would  be  necessary  to  pay  the  clerk  hire  con- 
nected with  the  usual  registry,  etc.,  of  these  and  other 
vehicles.  And  whether  the  city  could  do  more  than  this, 
we  need  not  now  decide. 

The  ordinance  authorized  the  construction  of  the  road, 
and  the  placing  of  the  coaches  thereon.  That  is  to  say, 
but  for  this  ordinance,  or  some  similar  grant  of  power,  the 
company  would  have  had  no  right  to  put  down  its  track 
along  the  streets,  nor  to  run  its  coaches  thereon  by  horse 
or  other  power.  The  owner  of  an  omnibus,  hack  or  car- 
riage needs  no  such  special  grant  or  authority.  The 
special  grant  is,  however,  not  a  license  within  the  mean- 
ing of  the  ordinance  on  that  subject.  By  this  we  do  not 
mean  that  the  company  is  required  to  obtain  any  further 
authority  in  writing,  in  the  shape  of  a  general  license, 
or  otherwise,  before  entering  upon  its  work.  And  yet  it 
is  not  a  license  in  such  a  sense  as  to  exempt  from  liability 
for  the  fee  for  which  this  action  was  brought.  But  though 
it  constituted  a  license  this  fee  could  be  exacted.  For 
the  mere  obtaining  the  power  to  run  a  carriage,  omnibus 
or  street  car,  would  not  deprive  the  city  of  the  right  to 
collect  the  fee,  unless,  of  course,  there  should  be  some* 
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thing  in  the  contract  or  agreement  denying  such  right 
Now  it  is  conceded  that  the  grant  to  the  company  in  this 
instance  constituted  a  contract,  binding  alike  upon  both 
parties.  The  city  could  not,  without  the  consent  of  the 
company,  ingraft  upon  it  new  conditions,  unless  the  right 
to  do  so  is  reseiTcd  either  expressly  or  impliedly,  in  this 
or  some  other  prior  city  legislation,  in  the  light  of  which 
it  must  be  supposed  this  franchise  was  accepted.  This 
proposition  waives  the  question  of  the  right  to  fix  a 
license  fee  by  subsequent  ordinance.  Such  a  case  is  not 
before  us.  The  charter  (so  to  speak)  was  taken  with  the 
knowledge  of  the  liability  upon  the  part  of  all  persons 
running  their  carriages,  hacks  and  coaches  for  hire  to  pay 
this  fee,  and  the  exaction  of  it  is  not  the  imposition  of  a 
new  or  unauthorized  burden  or  condition.  The  contract 
is  in  no  sense  impaired  thereby. 

Affirmed* 


DwTBB  y.  Gk>RAN  et  al. 

Former  aiQ^^^^on  i  xnomL.  A  former  adjadication  in  a  proceed- 
ing to  enjoin  a  Judgment,  does  not  oonstitate  a  bar  to  a  sabaepnent 
proceeding  for  the  same  pnrpoae,  wlien  matters  are  embraced  therefai 
whicli  have  transpired  since  tiie  former  prooeediAg,  and  wliich  were  not 
in  issue  therein. 

Ajapeal  from  General  Term,  Tenth  District  (Winneskieh 

County.) 

Moin>AT,  JUNB  20. 

Action  in  equity  to  enjoin  the  collection  of  a  judg- 
ment at  law.  On  final  hearing  the  petition  was  dis- 
missed.     The  plaintiff   appealed  to  the  general  term^ 
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where  the  judgment  was  affirmed,  and  he  now  appeals  to 
this  court     The  further  facts  are  stated  in  the  opinion. 

E.  E.  Oooley  for  the  appellant. 

E.  Oatler  for  the  appellee. 

OoiiE,  Ch.  J  —Before  this  action  was  brought,  this 
plaintiff  commenced  his  suit  against  these  defendants, 
alleging  that  defendant  Goran,  recovered  judgment 
against  him  upon  service  of  notice  by  copy,  for  ninety-nine 
dollars,  and  costs,  for  a  trespass,  before  a  justice  of  the 
peace ;  that  he  was  about  to  move  for  a  new  trial,  and 
thereupon  it  was  agreed  in  writing  between  them,  that  if 
plaintiff  would  pay  for  the  repairs  made  necessary  by  the 
trespass  and  the  costs  and  attorney's  fees,  the  defendant 
would  satisfy  the  judgment ;  that  he  had  paid  the  cost, 
attorneys'  fees,  and  all  the  expenses  of  repairs ;  that,  not- 
withstanding such  payment,  the  defendant  had  issued  ex- 
ecution, and  the  sheriff  had  levied  the  same  upon  his  prop- 
erty :  and  he  prayed  for  and  obtained  a  temporary  in- 
junction. On  the  trial  of  that  case  before  a  referee,  it 
was  found  and  reported  by  him  that  all  the  averments 
were  true,  except  that  the  plaintiff  had  not  paid  all  the 
expenses  of  the  repairs ;  that  fifteen  dollars  and  eighty- 
five  cents  remained  unpaid.  The  report  was  confirmed 
and  the  petition  dismissed  at  plaintiff's  cost  The  plain- 
tiff, shortly  afterward,  tendered  defendant  the  sum  of 
seventeen  dollars,  in  payment  of  said  balance,  which  he 
refused  to  receive.  Soon  after  the  tender,  the  defendant 
herein  caused  another  execution  to  be  issued  and  levied, 
and  thereupon  plaintiff  brought  this  suit,  with  the  same 
averments  as  in  the  first,  except  the  one  that  he  had  paid 
all  the  expenses  of  the  repairs,  and  instead  thereof  averred 
the  tender,  which  was  also  brought  into  court  To  this 
petition  the  defendant  pleaded  the  former  adjudication 
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in  the  bar,  and  the  only  question  now  made  is,  whether 
such  prior  suit  is  a  bar  to  this. 

In  our  opinion  it  is  nut  a  bar,  and  this,  because  the 
question  of  tender  was  not  in  issue  in  the  former  suit ;  it 
was  a  fact  necessary  to  entitle  the  plaintiff  to  maintain  his 
action,  and  it  had  transpired  since  the  termination  of  the 
former  suit,  and  could  not  have  been  an  issue  therein  or 
concluded  thereby.  Suppose  the  plaintiff  had  received 
and  accepted  the  tender  in  payment,  and  then  issued  his 
execution ;  is  it  not  clear  that  the  plaintiff  might  then 
have  enjoined  the  levy  and  sale  under  it  ?  It  se^ms  to 
us  that  no  one  could  then  question  his  right  to  enjoin,  and 
the  former  adjudication  could  not  be  pleaded  in  bar. 
But  it  is  true,  that  where  a  party  offers  and  tenders  full 
performance  of  a  contract  on  his  part,  he  has  done  all  he 
can  do,  all  the  law  requires  of  him,  and  his  rights  are  the 
same  as  if  the  other  party  had  accepted.  It  was  his  duty 
to  accept,  and,  haying  refused,  the  law  will  compel  him 
to  accept  and  perform  his  duty,  and  that  is  the  object  of 

this  suit. 

Affirmed. 


Roberts  v.  Hammon. 

Statute  of  limitatloiis  s  vmor  or  nrDORsiiOBHTS.  A  payment  and  in- 
dorsement thereof  on  a  promisBory  note  will  not  preyent  the  bar  of 
oar  statute  of  limitations.  Following  Partotu  y.  Carty,  28  Iowa,  481 , 
and  Herrancourt  ^    H'trritt,  29  id.  71. 

Ajppeal  from  District  Court  of  Warren  Oovnty. 

Tuesday,  June  21. 

Per  Curiam. — ^This  suit  was  brought  July  28,  1868, 
upon  a  note  executed  September  8, 1857,  whereon  a  pay- 
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ment  was  made  and  indorsed  in  October,  1858.  The 
defense  was  the  statute  of  limitations.  The  district  court 
rendered  judgment  for  plaintiff  for  the  amount  of  the 
note  and  interest,  less  the  payment.  This  was  error,  as 
we  have  already  held  in  two  cases  at  this  term.  See 
Parsana  v.  Carey,  28  Iowa,  411 ;  S.  C,  West  Jur.  vol. 
4,  p.  138  (May  No.,  1870);  Hdrrencourt,  Admr.^  v. 
MerriU  et  a?.,  29  Iowa,  71. 

Reversed. 

Todhtmter  <&  Williamson  for  the  appellant. 

P.  Gad  Bryan  for  the  appellee. 


Easlet  v.  03B8  et  al. 

L  Ginddments  assionmint  ot  dibt:  intsryestiov  :  xtidkhob. 
The  bona  Jlde  uaignmeDt  to  a  third  party  of  a  deht  hy  the  defend* 
ant  in  an  attachment  proceeding,  is  not  affected  hy  garnishment  of 
the  debtor  after  the  date  of  such  assignment ;  and  the  assignee  may 
Interyene  in  the  garnishment  proceeding  for  the  purpose  of  assert- 
ing his  right  as  against  the  plaintiff  in  the  attachment 

2L  ^—  In  a  proceeding  of  this  character,  the  answer  of  the  gamisheo 
in  the  garnishment  proceeding,  or  to  the  petition  of  intervention! 
eannot  properly  be  considered  as  evidence  against  the  assignee  who 
ihns  intervenes. 

Appeal  from  Page  Cfircuit  OaurL 
Thubsday,  Jult  21. 

On  the  8th  day  of  May,  1869,  plaintiff  commeneed  his 
action  by  attachment  against  C.  C.  Humphrey  upon  a 
promissory  note.  On  the  following  day  the  attachment 
was  levied  upon  certain  real  estate,  and  on  the  28th  day 

Vol.  XXIX. — 17 
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of  the  same  mouth  Gibbs  was  served  with  garniidiment 
process,  and  afterward  answered  thereto.  In  his  answer 
he  states  that  he  purchased  **  a  piece  of  property,"  with- 
out describing  it,  of  C.  C.  Humphrey  ;  that  he  gave  his 
note  for  a  part  of  the  purchase  money,  paid  part  in  cash, 
and,  for  the  balance,  $290,  no  note  or  security  was  taken. 

He  states  that  he  agreed  to  pay  the  last  named  amount 
to  plaintiff,  if  time  should  be  given  him,  but  plaintiff 
refused  to  extend  the  time.  The  answer  further  states  that 
Humphrey  admitted  to  plaintiff's  agent,  in  presence  of 
the  garnishee,  that  the  debt  from  him  to  plaintiff  was  for  a 
part  of  the  purchase  money  of  the  property,  and  that  Hum- 
phrey agreed  that  the  incumbrance  should  be  removed. 

P.  D.  Humphrey  filed  his  petition  as  an  intervenor, 
alleging  that,  on  the  25th  day  of  May,  1869,  C.  C.  Hum- 
phrey,  for  a  sufficient  consideration,  transferred  and 
assigned  to  him  by  writing  the  said  indebtedness  of 
Gibbs  for  $290,  which  was  not  secured  by  note.  The 
petition  sufficiently  sets  up  the  assignment,  and  a  copy 
thereof  is  made  an  exhibit  The  plaintiff  and  garnishee 
answer  this  petition  of  the  intervenor,  setting  up  sub- 
stantially the  facts  averred  in  the  garnishee's  answer, 
and  the  further  fact  that  it  was  agreed  and  understood 
between  plaintiff,  the  garnishee  and  C.  C.  Humphrey,  at 
the  time  the  debt  was  contracted,  that  it  should  be  paid 
to  plaintiff  in  discharge  of  the  lien  which  he  held  upon 
the  property  of  the  purchase  money  thereof— he  having 
sold  it  to  C.  C.  Humphrey, 

It  is  also  averred,  that  the  property  was  attached  before 
the  sale  of  it  to  the  garnishee.  Other  matters  of  defense  to 
the  intervener's  claim  are  sufficiently  set  out.  Upon  these 
pleadings,  all  of  which  were  verified  by  the  oaths  of  the 
parties,  the  cause  was  submitted  for  trial  to  the  court 
without  a  jury.  Upon  a  special  finding  of  facts  judg- 
ment was  rendered  for  the  plaintiff  against  the  garnishee, 
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and  the  intervenor's  interest  in  the  claim  against  the 
garnishee  is  declared  to  be  subordinate  to  that  of  plaintifEl 
The  intervenor  appeals. 

Hepburn  &  Morseman  for  the  appellant. 

No  appearance  for  the  appellee. 

Beck,  J. — ^The  ground  of  error  assigned  relates  to  the 
findings  of  facts  and  law  by  the  court.  The  evidence 
introduced  by  the  intervenor  tended  to  prove  the  assign- 
ment of  the  claim  upon  Easley,  in  good  faith  and  for  a 
sufficient  consideration,  by  the  judgment  debtor,  at  the 
time  and  in  the  manner  set  out  in  his  petition.  The  only 
evidence  introduced  by  the  other  parties  was  the  original 
papers  in  the  attachment  suit,  including  the  gai-nishee's 
answer,  and  the  testimony  of  the  sheriff  as  to  the  time 
and  manner  of  serving  the  attachment,  which  it  is  not 
important  to  repeat  here,  as  it  is  not  relevant  to  the  issue 
involved.  Upon  this  evidence  the  court  found  against  the 
intervenor. 

The  issue  between  the  parties  involves  the  determina 
tion  of  the  rights  of  the  respective  claimants  to  the  debt 
against  the  garnishee — ^plaintiff  claiming  it  upon  his 
judgment  under  the  garnishee  proceedings,  and  the  inter- 
venor under  the  prior  assignment.  Without  making  any 
question  as  to  which  party  should  have  the  affirmative  of 
the  issue,  it  is  plain  that  evidence  of  the  same  character 
is  required  therein  as  in  other  cases.  The  intervenor 
having  established,  or  having  introduced  evidence  tend- 
ing to  establish  the  assignment  of  the  debt  to  him  before 
the  service  of  the  garnishee  process,  was  clearly  entitled 
to  judgment,  unless,  upon  proper  evidence,  other  facts 
were  shown  which  would  defeat  his  claim.  This  the  evi- 
dence introduced  by  plaintiff  entirely  failed  to  do.  It 
consisted  only  of  the  papers  in  the  attachment  suit  and 
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garnishment  proceeding,  and  the  garnishee's  answer.  The 
evidence  of  the  sheriff,  as  has  been  slated,  was  not  rele- 
vant  to  the  issue,  and  was  unimportant  The  court  seems 
to  have  taken  the  garnishee's  answer  to  the  attachment 
proceeding  as  competent  evidence,  and  considered  the 
facts  therein  stated— even  the  admissions  and  statements 
of  the  judgment  debtor — as  proved.  This  is  clearly 
error.  The  issue  is  between  the  plaintiff  and  intervenor. 
No  rule  of  evidence  will  admit  the  garnishee's  answer, 
which,  at  most,  amounts  to  no  more  than  an  ex  parte 
affidavit  upon  such  an  issue.  We  presume  that  the  court 
also  considered  the  answer  of  the  garnishee  to  the  inter- 
venor's  petition  as  evidence.  This  is  equally  erroneous  for 
the  same  reason.  The  petition  of  the  intervenor  sets  out 
sufficient  grounds  of  claim  to  the  debt  in  controversy. 
Proper  evidence,  tending  to  support  this  claim,  was  intro- 
duced. The  answers  of  plaintiff  and  garnishee  to  the 
petition  of  the  intervenor  aver  sufficient  defense  to  the 
intervener's  claim,  but  of  course  they  can  only  be  sup- 
ported by  legal  and  sufficient  evidence^  As  we  find  that 
all  the  material  facts  found  by  the  court  in  suppoi*t  of 
plaintiff's  side  of  the  issue  are  not  sustained  by  legal  and 
sufficient  evidence,  the  judgment  is  reversed  and  the 
cause  remanded. 

Beversed. 
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The  State  v.  Polson. 

1.  Criminal  law  S  xyidenos  :  waitbr  of  rights.  In  a  criminal  prose* 
cation  for  a  felony,  the,  defendant  may  waive  the  right,  secured  by 
the  constitution,  to  be  confronted  with  the  witnesses  against  him,  and 
consent  that  the  testimony  of  the  witnesses  taken  down  in  a  former 
trial,  based  upon  the  same  facts,  may  be  read  as  eyidence  to  the  Jury 
as  a  substitute  for  the  oral  testimony  and  presence  of  the  witnesses. 

2.  PBACTiox.    That  the    person    who   read  the  testimony  to  the 

Jury  was  not  sworn  to  do  so  correctly  cannot  be  urged  as  an  objec- 
tion, where  no  such  objection  was  raised  at  the  time,  and  no  prejudice 
is  shown. 

8.  — —  convucTiao  KTiDaivCB.  A  Judgment  of  conviction  will  not  be 
disturbed  on  the  ground  that  the  verdict  is  against  the  evidence, 
when  the  testimony  is  conflicting  and  nicely  balanced. 

Ajppeal  from   General   Term,  Third  District  {Decatwr 

Comity). 

Thursday,  July  21. 

Defendant  was  indicted  for  an  assault  with  intent  to 
commit  murder,  and,  upon  trial,  was  convicted  and  sen- 
tenced to  imprisonment  in  the  penitentiaiy  for  eight 
years.  The  general  term  affirmed  the  judgment  of  the 
district  court.  Defendant  appeals  to  this  court.  The 
facts  of  the  case,  so  far  as  are  necessary  to  an  understand- 
ing of  the  points  ruled,  appear  in  the  opinion. 

J.  W.  Harvey  for  the  appellant. 

H.  (y  Connor,  Attorney-General,  for  the  state. 

Beck,  J. — ^The  prisoner  was  tried  at  a  prior  term  of 
the  court,  upon  an  indictment  for  robbery.  That  indict- 
ment and  the  one  in  this  case,  were  founded  upon  the 
same  alleged  acts  of  the  defendant,  which  may  be  stated 
briefly,  as  follows.     During  twilight  of  the  20th  day  of 
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November,  1867,  two  men  entered  the  house  of  one 
Shinn,  in  Decatur  county.  One  of  them,  with  a  drawn 
revolver,  demanded  of  the  wife  of  Shinn  the  money  in  the 
house,  stating  that  he  knew  there  was  a  large  amount. 
He  made  threats  of  shooting  the  wife  and  her  children 
unless  the  money  was  produced,  or  in  case  any  alarm  was 
given.  He  proceeded  to  search  the  house,  and  found  a 
pocket  book  containing  a  few  dollars,  which  he  took. 
The  other  man  appears  to  have  acted  as  a  guard  or  watch 
against  surprise,  while  the  first  was  making  search  for  the 
money.  While  these  operations  were  being  thus  con- 
ducted, Shinn  came  into  the  house,  whereupon  one  or  both 
of  the  men  commenced  firing.  Several  shots  were  fired 
at  Shinn,  and  it  appears  that  a  boy  was  wounded  by  one 
of  them.  The  men  escaped  through  a  window  of  the  house. 
The  defendant  was  indicted,  as  a  participator  in  these 
acts,  for  robbery,  and  also  for  assault  with  intent  to  com- 
mit murder.  Upon  a  trial  for  the  first  offense  the  evi- 
dence was  reduced  to  writing.  After  the  arraignment 
of  defendant  for  trial  in  this  case,  on  the  indictment 
for  assault  with  intent  to  commit  murder,  it  was  agreed 
in  open  court  between  the  district  attoniey  and  the  coun- 
sel of  defendant,  in  the  presence  of  the  defendant  and  of 
the  jury,  "that  in  order  to  save  time  and  facilitate  the 
trial  of  the  cause,"  the  testimony  taken  upon  the  former 
trial  "should  be  read  to  the  jury  as  a  substitute  for  the 
oral  testimony  of  the  witnesses  in  court."  The  record 
further  states,  that  the  person  who  reduced  the  evidence 
to  writing  "by  request  of  the  district  attorney,  in  the 
presence  of  defendant  and  his  attorneys,  without  being 
sworn,  and  without  objection  or  express  assent  upon  the 
part  of  defendant  or  his  attorneys,  proceeded  to  read  the 
testimony  taken  at  the  last  term  of  the  court."  The 
evidence  so  introduced  to  the  jury  is  emlK)died  in  the 
record. 
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I.  The  first  point  made  by  the  defendant's  counsel  is 
that  there  was  error  in  permitting  the  evidence  under  the 
agreement  to  be  read  to  the  juiy.  In  support  of  this 
position  it  is  insisted  that  the  right  of  defendant  to  be 
confronted  with  the  witnesses  against  him  is  secured  by 
the  constitution,  and  is  of  such  a  character  that  it  cannot 
be  waived  nor  surrendered  by  him.  The  clause  of  the 
constitution  relied  upon  is  as  follows  :  *'  In  all  criminal 
prosecutions,  and  in  cases  involving  the  life  or  liberty  of 
an  individual,  the  accused  shall  have  a  right  to  a  speedy 
and  public  trial  by  an  impartial  jury;  to  be  informed  of 
the  accusation  against  him ;  to  have  a  copy  of  the  same 
when  demanded ;  to  be  confronted  with  the  witnesses 
against  him  ;  to  have  compulsory  process  for  his  witnesses  ; 
and  to  have  the  assistance  of  counsel."     Art.  1,  ^  10. 

It  will  be  observed  that  the  right  secured  by  this  pro- 
vision to  the  accused,  to  be  confronted  with  the  witnesses 
against  him,  is  a  personal  right  limited  to  proceedings  in 
criminal  prosecutions,  or  where  the  life  or  liberty  of  the 
citizen  is  involved.  The  provision  is  not  in  the  nature  of 
an  inhibition  upon  a  proceeding  not  in  accord  with  the 
one  secured.  Neither  is  it  in  the  nature  of  a  jurisdic- 
tional  limitation  upon  the  authority  of  the  court,  prohib- 
iting the  exercise  of  power  except  in  the  manner  specified. 
It  secures  simply  a  personal  right,  and  in  no  manner 
affects  the  jurisdiction  of  the  court  when  prosecutions  are 
tried.  It  very  clearly  appears  that  this  right  in  proper 
cases,  when  no  wrong  can  be  done  the  accused,  may  be  by 
him  voluntarily  waived.  It  is  not  diflerent  from  the  right 
to  a  speedy  trial,  which  is  secured  by  the  same  piovision. 
It  cannot  be  denied  that  a  prisoner  may  voluntarily 
consent  to  delay  in  his  trial.  Neither  is  the  question  be- 
fore us  unlike  the  one  which  might  arise  under  an  appli- 
cation of  the  state  to  continue  a  criminal  trial  on  the 
ground  of  absent  witnesses.      The  prisoner,   by   admit- 
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ting  that  the  witness,  if  present,  would  testify  as  claimed 
by  the  state,  may  have  the  trial  at  once.  Here  he  would 
consent  that  evidence  should  be  introduced  against  him 
without  his  being  confronted  with  the  witness.  We  have 
never  heard  a  doubt  expressed  of  his  power  to  do  so,  nor 
of  the  regularity  of  a  conviction  in  such  a  case.  We  think 
these  views  are  sustained  upon  principle  and  not  without 
support  from  the  authorities.  It  has  been  expressly  ruled, 
that  when  a  prisoner  permits  illegal  testimony  to  be 
given  to  the  jury  without  objection,  he  cannot  afterward 
raise  any  claim  of  privilege  on  account  of  the  admission 
of  such  evidence.  Bishop  v.  State^  9  Geo.  121.  See  also 
the  following  authorities  bearing  upon  the  question  under 
consideration:  Ray  v.  The  State,  1  6.  Greene,  316; 
State  V.  iTcwA,  10  Iowa,  81 ;  McKinney  v.  The  People^ 
3  Gilman,  540;  2  Bishop's  Crim.  Law,  §§  672,  672a,  and 
authorities  cited. 

II.  The  fact  that  the  person  who  read  the  testimony 
was  not  sworn  to  do  so  coirectly  cannot  be  urged  as  an 

objection.     No   objection  was  raised  at    the 

'  time  because  be  was  not  sworn,  and  it  is  not 
pretended  that  any  harm  resulted  to  the  prisoner  by  the 
omission,  if  such  it  be,  to  administer  an  oath  to  him. 
He  must  be  considered  as  having  discharged  the  duty  for 
the  court  without  objection  from  either  party  ;  and  as  it 
was  done  under  the  immediate  eye  of  the  court,  we  cannot 
see  that  any  harm  could  possibly  have  resulted  to  the 
person  therefrom.  It  is  simply  like  the  case  of  deposi* 
tions  beiug  read  by  an  attorney,  clerk  or  other  person, 
which  no  one  will  claim  would  be  irregular. 

III.  The  prisoner's  counsel  insist  that  the  evidence  was 
not  sufficient  to  authorize  a  verdict  of  conviction.  That 
J oonflict-  P**^^*^  ^^f  ^^®  evidence  connecting  the  prisoner 

ingcTidonce.   ^j^j^  ^^  crime  was  entirely  circumstantial,  as 
he  was  not  identified  by  those  upon  whom  the  outrage 


JUNE  TERM,  1870.  137 


McPbail  &  Go.  V.  Hyatt. 


was  committed.  While  we  might  desire  more  conclusive 
evidence  to  relieve  our  minds  from  all  doubt,  were  we 
passing  as  jurors  upon  it,  yet  we  are  unable  to  say  that  it 
is  not  of  a  character  which  sufficiently  authorized  the 
jury  to  conclude,  beyond  a  reasonable  doubt,  that  the 
defendant  is  guilty.  It  was  the  province  of  the  jury  to 
determine  the  weight  of  the  evidence,  and  to  say  whether 
it  is  sufficient  to  authorize  a  conviction.  We  see  nothing 
in  the  record  which  will  justify  the  conclusion  that  this 
duty  was  not  fairly  and  legally  performed. 


Affirmed* 


McPhail  &  Co.  V.  Hyatt. 

1.  Fleadingr :  dkhubbek  :  practios.  It  is  error  to  snitain  a  demurrer 
to  the  whole  of  an  answsr,  one  count  of  which  is  good  as  putting  In 
issue  material  averments  of  the  petition. 

2.  The  allegation,  that  of  the  truth  of  such  ayerments  defendant 

has  not  knowledge  or  information  safflcient  to  form  a  belief,  is  equiva- 
lent to  a  denial  thereof  under  the  statute. 

8.  Gamiahment;  biteot  or  judghsmt  bt  dbtault  aoaisst  gab- 
nsHSS.  A  judgment  by  de&ult  against  a  garnishee,,  who  failed  to 
appear  in  an  attachment  proceeding  in  which  he  was  garnished, 
constitutes  no  bar  to  a  subsequent  action  against  him  on  the  debt  for 
which  he  was  gamished  by  one  claiming  to  own  or  hold  the  same  by 
assignment  from  the  defendant  In  the  attachment  proceeding,  prior  to 
the  garnishment. 

jirgu.  For  a  mere  failure  to  appear,  a  garnishee  Is  not  liable  to  pay  the 
amount  of  the  Judgment  until  he  has  had  an  opportunity  to  show 
cause  against  the  issuing  of  an  execution ;  and  this  would  enable  the 
gsmishee  to  protect  himself  ft-om  liability  in  the  present  case  by 
showing  the  assignment  of  the  debt  to  plaintiff,  and  the  judgment  In 
his  fkvoT  against  him  thereon. 

Vol.  XXIX. — 18 
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Appeal  from  OlirUon  District  Court. 
Thursday,  July  21. 

Plaintifps  declare  for  $325,  with  interest,  which  they 
claim  to  be  due  them,  as  part  consideration  for  a  piano 
sold  and  delivered  by  them  to  defendant  The  contract  was 
in  writing,  dated  December  1,  1868,  and  by  it  defendant 
undertook  to  pay  one  Brink  for  the  piano,  *•  bought  of 
him,"  $625,  the  first  payment  (that  here  sued  for),  becom- 
ing due  June  1,  1869.  It  is  alleged  that  Brink  was 
plaintiff's  agent  in  making  said  sale,  and  that  he  afterward 
(January  5,  1869),  assigned  the  contract  to  one  of  plain- 
tiffs for  their  use  and  benefit,  and  that  they  own  the  same, 
being  the  real  parties  in  interest. 

The  answer  states,  that  March  19,  1869,  one  Kimball 
commenced  an  action  against  Brink,  obtained  an  attach- 
ment against  his  property,  and  served  defendant  with 
notice  of  garnishment ;  on  April  27,  following,  Kimball 
recovered  judgment  against  Brink,  as  also  against  defend- 
ant as  garnishee,  both  of  said  judgments  remaining  in 
full  force.  Not  until  after  said  judgment  did  defendant 
have  notice  of  the  assignment  of  said  instrument,  nor  did 
he  know  at  the  time  of  judgment  that  Brink  was  plain- 
tiffs' agent  in  making  the  sale,  but  he  believed  at  the  time 
of  his  purchase  of  the  piano,  and  until  since  the  judgment 
aforesaid,  that  he  was  the  owner  of  said  instrument. 
Whether  the  assignment  was  made,  or  whether  plaintiflb 
owned  the  piano,  as  alleged,  defendant  says  he  has  not 
sufficient  knowledge  or  information  to  form  a  belief. 
Defendant  did  not,  in  view  of  his  supposed  indebtedness 
to  Brink  for  the  piano,  make  defense  against  said  garnish- 
ment, nor  make  any  appearance  therein.  He  denies  that 
the  piano  was  sold  and  delivered  to  him  by  plaintiffs,  or 
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that  he  ever  promised  to  pay  them  any  money  at  any  time 
for  the  same. 

The  answer  was  demurred  to,  because  it  does  not  show 
that  defendant  made  answer  as  garnishee  or  any  defense 
to  said  proceeding,  disclosing  the  nature  of  his  indebted- 
ness ;  because,  since  being  informed  of  plaintiff's  owner- 
ship of  this  debt,  he  has  failed  to  take  steps  to  relieve  him- 
self from  liability  on  said  judgment ;  because  he  has  not 
paid  said  judgment,  nor  has  execution  issued  thereon  ;  and 
because  the  judgment  is  no  bar  to  plaintiff's  action. 

This  demurrer  was  sustained,  and  defendant  excepted, 
and  appeals.  This  action  was  commenced  August  23, 
1869. 

Cotton  &  Oross  for  the  appellant. 

Ellis  Bros,  for  the  appellees. 

Wright,  J. — ^There  seems  to  be  no  escape  from  the 

proposition,  that,  upon  one  ground  (it  may  be  technical, 

1.  PLBABiNo:    and  yet  how  vital  to  the  merits  of  the  contro- 

pnctioe. '       versy  we  cannot  know),  this  judgment  must 

be  reversed. 

If  plaintiffs  were  not  the  owners  of  the  piano,  and  if 
the  instrument  given  therefore  to  Brink  was  not  assigned 
before  the  judgment  against  the  garnishee,  it  follows, 
almost,  if  not  quite,  necessarily,  that  such  judgment  would 
be  a  complete  defense  to  this  action.  It  is  not  claimed 
in  the  petition  that  plaintifl&  were  the  real  parties  in  inter* 
est,  otherwise  than  by  such  ownership  or  assignment, 
b^ore  said  judgment.  The  answer,  instead  of  denying 
the  ownership  or  assignment,  says  that  defendant  has  not 
knowledge  or  information  sufficient  to  form  a  belief.  This 
form  of  denial  presented  a  material  issue.  Rev.  §  2880  ; 
and  see  McFarland,  Dodge  <&  Co.  v.  Lester,  23  Iowa, 
260  ;  Manny  &  Co.  v.  French^  id.  250.     It  was  error, 
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therefore,  to  sustain  the  demurrer  to  the  whole  answer  and 
render  judgment  for  the  plaintifEs  upon  the  pleadings  as 
they  then  stood. 

It  is  manifest,  however,  that  the  real  question  in  the 
case  is,  whether,  assuming  that  defendant's  indebtedness 
s.  QAinasR-  ^^  ^  plaintifls,  at  the  time  of  the  garnish- 
Jg^Ji^S?  ™®^*  *^^  judgment,  he  having  no  notice  of 
JL?^^  the  real  ownership,  will  such  judgment  pro- 
'^^®®'  tect  him,  and  bar  this  action,  the  plaintiff 

neither  giving  notice  to  him  of  their  ownership  or  inter- 
est in  the  claim,  nor  he  interposing  any  defense  to  said 
garnishment  proceeding,  either  before  or  after  the  so-called 
judgment  ? 

If  defendant  had  had  knowledge  of  plaintiffs'  claim 
before  answering,  or  if  this  certainly  was  before  judg- 
ment against  the  garnishee,  assuming  the  facts  to  be  as 
plaintifl^  claims,  there  would  be  no  question  as  to  the 
rights  of  the  parties,  for  clearly  the  claim  would  not  be 
liable  for  the  debts  of  Brink.  What  then  is  the  effect  of 
this  judgment,  rendered  under  the  circumstances  stated  in 
the  answer  ? 

It  is  said  that  the  garnishee  was  not  made  liable,  nor 
is  not  now,  by  this  judgment,  because  the  paper  or 
instrument  evidencing  the  indebtedness  was  not  delivered, 
Hor  he  indemnified  from  all  liability  thereon,  after  satisfy* 
ing  the  judgment,  as  required  by  law.  Rev.  §  3211. 
Our  opinion  is,  that  these  matters  might  have  availed 
him  if  he  had  interposed  them  before  the  recovery  against 
him,  or  perhaps  might  now,  if  in  a  proper  manner  he 
should  urge  the  same.  But  they  do  not,  under  and 
according  to  the  statute,  go  to  the  power  of  the  court  to 
render  the  judgment,  so  far  as  to  avail  a  third  or  other 
person,  when  insisted  upon  in  the  form  and  manner  here 
presented.  Then,  too,  whether  the  instrument  w^  or 
was  not  surrendered,  does  not  appear.     It  is  averred  that 
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there  was  a  judgment,  and  we  are  bound  to  presume,  in 
the  absence  of  a  showing  to  the  contrary,  that  it  was 
properly  rendered,  or  that  the  steps  necessary  to  render 
it  regular  were  taken.  Accepting  the  averment  of  the 
answer  as  true,  we  at  least  will  not  presume  against 
either  the  power  of  the  court  m  rendering  the  judgment, 
or  the  regularity  of  its  action.  Harmon  v.  Birchard^  8 
Blackf.  418 ;  Atcheaan  v.  Smith,  3  B.  Mon.  502.  And 
these  same  propositions  apply  to  the  argument  that  the 
judgment  does  not  conclude  plaintiff,  because  rendered 
for  the  mere  failure  of  the  garnishee  to  appear,  without 
opportunity  to  show  cause  against  issuing  an  execution. 
Bey.  §  3206.  As  a  judgment  it  must  conclude  plaintiflEs, 
as  to  this  objection,  to  the  same  extent  that  it  does  the 
garnishee.  The  question  still  remains,  however,  whether 
in  view  of  this  statute  and  the  general  law,  as  defendant 
has  notice  of  the  claim  of  plaintiff  before  the  issuing  of 
an  execution  or  payment  of  the  judgment,  he  is  not  in 
a  condition  to  protect  himself,  and  whether  the  plaintiff 
herein  may  not,  at  the  same  time,  be  protected  in  their 
rights. 

The  cases  of  WaUera  v.  Insurance  Co.,  1  Iowa,  404,  and 
McOoid  v.  Beatty^  12  id.  299,  fairly  recognizes  the  doc- 
trine, that  the  holder  of  a  note,  assigned  after  maturity 
(or  of  even  non-negotiable  paper  whether  assigned  before 
or  after  due),  should  give  the  maker  notice  of  such  assign- 
ment ;  and  if  he  fails  to  do  sc|  before  judgment  against 
him,  as  garnishee,  at  the  suit  of  a  creditor  of  the  original 
payee,  such  judgment  would  bar  an  action  on  the  note  in 
the  name  of  the  assignee.  By  reference  to  these  cases,  it 
will  be  seen  that  they  never  met  my  imqualified  approval, 
for  I  dissented  in  the  first  and  concurred  in  the  second, 
upon  the  ground  of  precedent  and  from  the  doctrine  of 
&Uare  decisis. 

I/eaving  these  cases,  however,  undisturbedi  we  rule  this 
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upon  ite  facts,  and  upon  a  point  not  heretofore  made,  under 
the  statute  last  cited.  The  defendant  did  not  appear  when 
summoned  as  garnishee,  but  failed  to  make  answer,  and 
the  presumption  in  law,  hence,  was,  that  he  was  indebted 
to  the  defendant  in  that  action  to  the  amount  of  the  demand 
against  him.  Rev.  §  3205.  But  for  this  failure  he  is  not 
liable  to  pay  the  amount  of  the  plaintifis'  judgment,  until 
he  has  had  an  opportunity  to  show  cause  against  the 
issuing  of  an  execution.  Id.  And  see  Meeker  v.  Saun- 
ders^  6  Iowa,  61,  where  it  is  said  that  the  garnishee  is  not 
liable  to  pay  the  amount  of  plaintiff's  judgment,  by  mere 
failure  to  appear,  until  he  has  had  opportunity  to  show 
cause.  In  this  case,  before  payment,  before  execution, 
according  to  hb  answer  (aside  from  the  averments  therein 
heretofore  held  to  be  good),  before  notice  to  show  cause, 
he  is  advised  of  matter  which  will  be  a  sufficient  cause, 
and  takes  away  or  removes  the  liability  to  pay.  And 
being  thus  advised,  it  is  his  duty  of  coui-se  to  interpose 
it,  else,  by  his  own  culpable  negligence,  he  might  be  held 
thereon  after  judgment  against  him  in  this  action.  The 
law  does  not  shield  a  negligent  garnishee  any  more  than 
any  other  careless  suitor.  Houston  v.  Wblcott^  7  Iowa,  178; 
Flagg  v.  Parker^  11  id.  18  ;  Burton  v.  DisL  Township^ 
id.  166  ;  Large  Y.Moore,  17  id.  258  ;  PartneterY.  Childs^ 
12  id.  22  ;  Drake  on  Att  658. 

It  will  be  observed  that  the  answer  does  not  aver  that 
he  has  ever  had  this  opportunity  to  show  cause.  And  it 
must  not  be  inferred  from  any  thing  heretofore  said  that 
we  regard  the  answer  as  setting  up  a  judgment  awarding 
execution  after  such  opportunity.  The  case,  under  the 
garnishment  proceeding,  as  we  understand  it,  remains  as 
the  law  requires  it  shall  stand  when  the  garnishee  fails  to 
make  answer — a  judgment  interlocutory  in  its  nature — 
without  right  or  ability  to  enforce  it  until  notice  to  the 
garnishee   and  an   order  for  execution   duly  obtained. 
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Before  the  plaintiff  shall  give  him  this  oppoi-tunity,  or, 
80  to  speak)  perform  this  condition  precedent  to  obtaining 
execution,  it  is  believed  that  payment  by  the  garnishee 
would  not  protect  him.  Drake  on  Attach.,  3d  ed.,  §711, 
clause  6 ;  and  Myers  v.  Ulrich^  1  Binn.  25  ;  Oldham  v. 
Ledbetter^  1  How.  (Miss.)  43;  Grissom  v.  Reynolds,  id.  570; 
Sargeant  "v.  Andrews,  3  Me.  199.  To  make  the  judg- 
ment a  bar,  without  satisfaction,  it  must  at  least  be  final. 
And  see  Brannon  v.  Noble,  8  Geo.  549;  Brovm  v.  Somer- 
ville,  8  Md.  444 ;  Cook  v.  Field,  3  Ala.  53  ;  Meriam  v. 
RundleU,  ,  13  Pick.  511;  Hower  v.  Parker,  3  Mason,  249. 

It  is  therefore  held,  that,  as  under  the  statute  the 
defendant  has  still  an  opportunity  to  be  heard  against  the 
enforcement  of  the  judgment  in  favor  of  Kimball,  as  it 
has  not  been  paid,  and  as  he  has  notice  of  plaintiff's  claim 
in  time  to  thus  protect  himself,  the  garnishment  pro- 
ceedings do  not  bar  this  action.  This  ruling  cannot  be 
regarded  as  in  conflict,  or  as  overruling,  the  cases  before 
cited  in  1  and  12  Iowa,  as  the  question  here  made  did 
not  arise  there.  Then,  too,  we  intimate  no  opinion  in  a 
case  where  the  execution  had  been  ordered  before  notice 
of  the  transfer,  after  opportunity  to  show  cause  had  been 
given,  though  the  judgment  remained  unsatisfied.  That 
case  is  not  before  us. 

Because  of  the  matter  noticed  in  the  first  part  of  this 
opinion,  the  judgment  below  must  be  reversed.  In  con- 
clusion we  remark,  that  good  practice  and  safety  to  the 
rights  of  all  concerned  would  suggest  the  propriety  of 
making  Eamball,  and  possibly  Brink,  parties  to  this 
action. 

Beversed. 
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Shafeb  y.  Dean,  Admr. 

1.  Erldencei  whirb  adtbus  paktt  is  ■xsoutok:  husbamd  ahd 
WITS.  The  rale  of  the  statute  (Rey.  §  8982)  which  prohibits  a 
party  ft-om  testifying  where  the  adverse  party  is  the  executor  of  a 
deceased  person,  does  not  apply  to  the  vrift  of  the  claimant,  and 
she  is  competent,  under  the  statute,  to  give  eyidence  sustaining  his 
daim  against  the  estate. 

2. opiHiOHS   OF  axpaaTB.    In   an   action   against  an   administrator 

for  boarding  and  nursing  the  decedent,  the  opinions  of  persona 
experienced  in  taking  care  of  the  sick,  based  upon  the  evidenoa 
which  they  had  heard  giyen  in  the  case,  as  to  the  yalue  of  the  board, 
nursing  and  care  rendered  to  the  deceased  by  the  plaintiff,  were  held 
competent. 

8.  — ^  dxclaratiohs  of  flaihtiff.  It  was  also  AeU,  that  the 
declarations  of  the  plaintiff,  while  haying  the  care  of  the  decedent 
and  rendering  the  seryices  sued  for,  as  to  what  he  thought  the  same 
were  worth,  and  what  he  intended  to  charge  therfor,  were  admissible 
in  eyidence  against  the  plaintiff. 

AppecU  from  General  Term,   Ttvelflh  District  {Bremer 

County). 

Thubsdat,  July  21. 

Plaintiff's  claim  is  for  care  and  attendance  upon 
deceased,  for  his  board,  for  use  of  room,  etc.,  during  his 
last  sickness.  The  care,  board,  etc.,  are  not  denied,  but 
it  is  insisted,  in  the  answer,  that  they  were  not  of  the 
yalue  charged.  The  claim  was  for  $434,  and  plaintiff 
recovered,  before  a  jury  in  the  circuit  court,  $259.  This 
judgment  was  affirmed  in  the  general  term,  and  defendant 
again  appeals. 

Boia,  Allen  (6  Couch  for  the  appellant 

t/no.  JE.  Burke  and  Avery ^  Dougherty  <6  Oray  for  the 
appellee. 
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Wright,  J. — To  reverse  this  judgment  appellant  relies 
upon  three  grounds :  , 

FirsL  In  allowing  the  wife  of  plaintiff  to  give  testi- 
mony for  him,  material  to  the  maintenance  of  his  action, 
the  facts  of  which  she  testified  transpiring 
Where  adye'rae   before  the  death  of  the  deceased.     The  law 

party  fts  oxecu- 

fc:  h^and  in  relation  to  the  proof  of  claims  against  an 
estate  is,  that  the  same  rules  of  evidence, 
including  those  in  relation  to  the  calling  and  examination 
of  the  party  as  a  witness,  shall  be  observed  as  in  cases 
pending  in  the  district  court.  Rev.  ^  2392.  Then  the 
chapter  on  evidence  (159),  after  declaring  generally  that 
all  persons,  including  the  parties  to  actions,  are  competent 
witnesses  for  or  against  each  other,  provides  (in  \  3982), 
that  no  person  shall  be  allowed  to  testify  under  the  pro- 
visions of  the  -preceding  section  (3980),  when  the  adverse 
party  is  the  executor,  when  the  facts  to  be  proved  trans- 
pired in  decedent's  lifetime  ;  nor  shall  any  thing  therein 
contained  in  any  manner  affect  the  laws  now  existing  in 
relation  to  the  settlement  of  estates  of  deceased  persons, 
infants  or  persons  of  unsound  mind  or  the  attestation  of 
any  instrument  required  to  be  attested. 

The  meaning  of  these  provisions,  and  the  construction 
to  be  given  to  them,  were  stated  as  early  as  1861.  Mornana 
V.  Hay's  Admr.,  12  Iowa,  271 ;  Bradley  v.  Kavanauffh^ 
id.  273 ;  and  see  Bevan  v.  Hayden,  13  id.  122 ;  Porter 
V.  Sharp,  16  id.  438 ;  Buss  v.  War  Eagle,  14  id.  363 ; 
PraU  V.  Delavan,  17  id.  307 ;  Morris  v.  SargerU,  18  id, 
90;  Blake  v.  Graves,  id.  312;  Jordan  v.  Henderson,  19 
id.  565 ;  Sylvester  v.  Fleming,  id.  567 ;  Hosmer  v. 
Burke,  26  id.  353 ;  Hess  v.  Fockler,  ^25  id.  9 ;  Smyth 
v.  Smyth,  24  id.  491.  In  these  cases  we  find  nothing  to 
warrant  appellant's  view  of  the  statute,  but  much  to  justify 
the  ruling  of  which  he  complains.  The  statute  does  not 
exclude  the  testimony  of  all  persons  when  the  adverse 
Voii.  XXIX. — 19 
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paiij  is  an  executor  (as  its  language  would  indicate),  but 
only  that  of  the  other  party ^  when  the  fiswts  to  be  proved 
transpired  in  decedent's  lifetime.  This  was  ruled  in 
Romans  v.  Hay^s  Admr,,  supra. 

The  theory  of  the  statute  is,  that  as  the  deceased  can- 
not give  his  vei-sion  of  a  transaction,  neither  shall  the 
surviving  party.  See  Bradley  v.  Kavanaugh,  supra.  In 
addition  to  this,  what  is  said  about  the  settlement  of 
estates,  etc.,  relates  to  the  admissions  of  administrators, 
guardians,  etc.,  to  prove  matters  relating  to  their  accounts, 
and  generally  to  sustain  their  proceedings,  while  acting  in 
a  fiduciary  capacity.  The  reason  of  the  law  is  further 
shown  in  the  clause  which  still  requires  the  attestation 
of  instruments  required  to  be  attested.  The  husband,  or 
the  plaintiff  in  this  case,  would  have  been  incompetent, 
not  because  the  matter  in  controversy  related  to  the  settle 
ment  of  this  estate,  nor  upon  the  ground  of  interest, 
but  because  the  facts  to  which  he  could  testify  as  to 
them,  or  as  to  the  knowledge  of  each,  died  with  the 
deceased.  The  same  reason  does  not  apply  to  the  wife, 
for  her  knowledge  is  independent  of  that  of  the  husband ; 
as  to  this  she  has  an  independent  existence,  and  neither 
the  relation  nor  interest  renders  her  incompetent  under 
our  laws.  • 

Second.    Two  witnesses,   one  a  physician  of  twenty 
years'  standing,  the  other  one  having  some  experience  in 

^ opinions  taking  care  of  the  sick, — ^both  knowing  the 

of  experto.  deceased,  and  having  heard  the  testimony  in 
regard  to  his  condition  while  in  plaintiff's  bouse  and 
receiving  his  care  and  attention,  and  upon  a  hypothetical 
case  based  upon  the  facts  as  plaintiff  claimed  them,  stated, 
against  defendant's  objection,  their  opinion  of  the  value 
of  the  board,  lodging,  care,  attention,  etc.  This  ruling 
is  now  assigned  as  error,  but  upon  what  ground  we  can 
scarcely  conceive.     A  fSur  amount  of  common  sense  and 
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a  due  share  of  the  feelings  common  to  humanity,  would 
render  the  testimony  of  the  witness  as  competent  in  such 
matters,  as  though  he  possessed  all  the  skill  of  the 
so  called  most  experienced  expert.  Plaintiff  could  prove 
by  these  witnesses  the  value  of  such  services  generally, 
and  by  others  his  qualification  to  discharge  the  labor. 
And  this  was  just  what  he  was  allowed  to  do  in  this  case. 
Third.  For  the  defence  it  was  proposed  to  prove,  that 
during  the  sickness  of  the  deceased,  and  while  he  was 
t.  —  dedars-     under  his  care,  plaintiff  made  certain  state- 

tions  of  plain- 

tift  ments  as  to  what  he  thought  the  board,  care, 

attendance,  etc.,  rendered  by  him  were  worth,  and  that  he 
had  stated,  while  he  had  this  care,  what  he  should  charge 
for  his  services.  These  facts  were  offered  to  be  shown  by 
several  witnesses ;  the  testimony  was,  upon  plaiutiffi' 
objection,  excluded,  and  of  this  defendant  now  complains, 
and  we  think  mostly  justly. 

The  record  shows,  that  the  objections  to  the  testimony 
were,  in  brief,  as  follows  :  Because  it  does  not  appear 
that  plaintiff  was  acquainted  with  the  value  of  said  board 
and  care,  so  as  to  make  his  opinion  competent  Then 
again,  it  was  said,  whatever  his  opinion,  this  would  not 
conclude  nor  estop  him  from  recovering  the  actual  value 
of  his  services,  etc.  The  issue  is  as  to  the  value  of  the 
services,  and  not  as  to  what  plaintiff  said  he  intended  to 
charge.  There  is  no  special  contract  relied  on,  and  plain- 
tiff is  not  bound  by  what  he  said  to  witness. 

The  error  af  all  this,  however,  is  found  in  the  fact  that 
it  was  the  jplaintiff^s  admissions  which  were  proposed  to 
be  shown,  and  this  **  for  the  purpose  of  proving  the  value 
which  he  himself  put  upon  his  services."  Every  man  is 
presumed  to  have  a  fair  degree  of  knowledge  of  the  value 
of  his  own  labor,  and  the  competency  or  incompetency 
of  his  opinion  thereon  has  nothing  to  do  with  the  adynis- 
sibility  of  his  admissions.     Their  weigJU  is  another  thing. 
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It  is  true,  the  opinion  thus  given  might  not  estop  him, 
nor  necessarily  preclude  him  from  recovering  more.  But, 
remembering  that  the  party  cai-ed  for  is  dead  ;  that  possibly 
he  and  plaintiff  alone  knew  the  understanding  upon 
which  he  went  to  his  house  and  submitted  himself  to  his 
care, — it  would  seem  that  nothing  could  be  more  com- 
petent than  the  statements  of  plaintiff  as  to  what  he 
intended  to  charge.  If  this  opinion  or  admission  was 
based  upon  an  erroneous  or  mistaken  appreciation  of  the 
magnitude  of  the  labor  devolving  upon  him,  or  if  the  care 
increased  from  any  cause  after  this,  these  matters  might 
of  course  be  shown  in  explanation  or  in  support  of  plain- 
tiff's  demand.  But  this  would  not  operate  to  exclude  the 
testimony  offered.    Because  of  this  error  the  judgment 

below  is 

Reversed. 


Slattek  v.  The  Des  Moines  Vallet  B.  B.  Co. 

1.  Municipal  corporation :  kailboad  :  right  of  wat  oybk  wnaxn. 
By  a  section  of  an  ordinance  of  the  city  council  of  Dea  Moines,  the 
right  of  way  was  granted  to  a  railway  company,  with  the  right  to 
construct  its  road  over  and  across  certain  streets,  ^'  on  the  grade  of 
the  city  or  such  grade  as  may  be  agreed  upon."  Ueldf  that  the  com- 
pany were  limited  to  the  grade  established  by  the  city  unless  it  were 
shown  that  some  other  grade  had  been  agreed  upon. 

2.  — —    BIGHT     TO     OOHSTEUCT     RAILWAT      B&IDGB :        DAMA0X8     TO     LOV 

OWHBR.  By  another  section  of  the  ordioance  it  was  ordained,  "  that 
the  right  to  build  and  operate  a  railroad  bridge  on  Market  street* 
orer  and  across  the  Des  Moines  river,  in  the  city  of  Des  Moinos,  is 
hereby  granted  to  the  D.  Y.  R.  R.  Co.,  provided  said  company  build 
or  cause  to  be  built  a  railroad  bridge  across  said  river  within  live 
years."    HMi 

1.  That  the  limitation  contained  in  the  first  section  as  to  con- 
struction of  the  road  in  accordance  with  the  grade  of  the 
streets  did  not  apply  to  the  bridge,  and  that  by  the  ordi- 
nance no  requirement  attached  thereto    except  the  implied 
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one  that  it  should  he  bailt  in  a  proper  manner,  with  ordi- 
nary skill  and  care. 

2.  That  the  right  to  build  and  operate  the  bridge  being  certain, 
It  carried  with  it  all  the  incidental  rights  and  powers  neces- 
aary  to  the  efficacious  enjoymont  thereof,  including  the  right 
to  construct  necessary  and  suitable  approaches  to  the  bridge. 

8.  That  it  was  compet'ent  and  within  the  rightild  power  of  the 
city  council  to  grant  the  rights  conferred  by  the  ordinance. 

4.  That  the  construction  of  the  bridge  and  approaches  being 
thus  authorized,  the  railroad  company  were  not  liable  for 
consequential  damages  resulting  thereftrom  to  a  -lot  owner, 
in  front  of  whose  property  an  embankment  had  been  thrown 
up  in  the  proper  construction  of  the  bridge  and  approaches. 

General  Term^  Fifth  District  {Polk  CownJty). 

Thursday,  July  21. 

Action  to  recover  damages  of  defendant,  resulting  to 
plaintiff  in  consequence  of  an  embankment  made  by  defend- 
ant in  front  of  plaintiff's  property  in  Market  street,  in 
Des  Moines,  whereon  defendant's  road  was  constructed. 
The  plaintiff  in  his  petition  avers  ownership  in  fee 
of  certain  lots  fronting  on  Market  street,  in  Des  Moines, 
whereon  she  had  built,  suited  to  the  grade  of  said  street, 
a  large  hotel,  with  stone  foundation  and  basement  and 
two  stories  of  brick  above,  together  with  other  buildings 
and  improvements  ;  that,  afterward,  the  defendant,  claim- 
ing the  right  to  do  so  under  authority  of  the  city,  had 
willfully  and  maliciously,  made  an  embankment  nine  or 
ten  feet  high  for  its  road-bed  along  in  front  of  plaintiff's 
property,  so  as  to  prevent  access  by  herself  and  the  pub- 
lic to  her  hotel  and  property,  to  her  damage  $10,000,  for 
which  she  asks  judgment. 

The  defendant,  for  answer,  firsts  denies  every  material 
allegation  of  the  petition.  Second^  that  the  city  of  Des 
Moines,  by  an  ordinance  duly  passed,  and  which  took 
effect  October  22,  1865,  and  prior  to  the  making  of  the 
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embankment  complained  of,  granted  to  defendant  the  right 
to  construct  its  road  along  Market  street,  and  to  construct 
and  operate  a  railroad  bridge,  with  necessary  approaches, 
over  the  Des  Moines  river  on  said  street,  which  ordinance 
is  as  follows :  ''An  ordinance  granting  the  right  of  way 
to  the  Des  Moines  Valley  Railroad  Company  over  and 
across  Market  street  and  other  streets  and  alleys  through 
the  city  of  Des  Moines,  and  the  right  to  bridge  the  Des 
Moines  river  on  said  Market  street. 

"Section  1.  Be  it  ordained  by  the  city  council  of  Des 
Moines,  That  the  right  of  way  be  and  the  same  is  hereby 
granted  to  the  Des  Moines  Valley  Railroad  Company 
through  the  city  of  Des  Moines,  over  and  across  Market 
street,  and  such  other  streets  and  alleys  east  and  west  of 
Market  street  as  may  be  necessary  to  run  through  the 
city,  with  the  right  to  lay  down  a  double  or  single  track, 
with  side-ti*acks,  turn-outs  and  switches  on  the  same,  and 
to  run  such  locomotives  and  trains  of  curs  over  the  same 
as  may  be  necessary  in  the  operation  of  said  road,  and  at 
such  reasonable  rates  of  speed  as  may  from  time  to  time 
be  fixed  by  the  said  city  council  of  Des  Moines.  •  •  • 
Provided,  said  railroad  company  shall  build  their  said 
road  on  the  grade  of  the  city,  or  such  grade  as  may  be 
agreed  upon.  •  •  • 

•*Sec.  2.  Be  it  further  ordained,  that  the  right  to  build 
and  operate  a  railroad  bridge  on  Market  street,  over  and 
across  the  Des  Moiaes  river,  in  the  city  of  Des  Moines, 
is  hereby  granted  to  the  Des  Moines  Valley  Railroad 
Company,  provided  said  company  shall  build,  or  cause  to 
be  built,  a  railroad  bridge  across  said  river,  within  five 
years  from  the  first  day  of  January,  1865. 

That  the  defendant  in  the  exercise  of  the  power  thus 
granted,  did  constmct  a  railroad  bridge  at  the  point 
named ;  that  said  bridge  was  properly  located  and  con- 
structed, and  at  the  lowest  practicable  altitude,  and  that 
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the  embankment  complained  of  constituted  the  approach 
to  the  said  bridge  at  the  east  end,  and  that  the  same  was 
necessary  and  indispensable  to  the  operation  of  said 
bridge  as  a  railroad  bridge  ;  that  in  the  construction  of 
said  embankment  and  approach,  the  defendant  acted  in 
good  faith,  and  was  guilty  of  no  negligence. 

Third.  That  the  embaukme^it  complained  of  consti* 
tuted  a  necessary  approach  to  the  railroad  bridge  across 
the  Des  Moines  River  at  Market  street,  which  was  built 
by  defendant,  pursuant  to  the  'ordinance  aforesaid. 
Fourth,  That  the  plaintiff  has  never  caused  damages  ta 
be  assessed  in  the  manner  provided  by  law.  Fifth. 
Denies  that  the  plaintiff  erected  her  house  with  reference 
to  the  grade,  and  avers  that  the  same  was  erected  before 
any  grade  was  established  for  said  street  ;  that  the  city  of 
Des  Moines,  subsequent  to  the  erection  of  siiid  building, 
gave  to  defendant  authority,  and  the  defendant  was,  by 
the  laws  of  Iowa,  authorized  to  construct  its  road  through 
said  city,  on  said  street,  and  said  embankment  was  made 
in  accordance  therewith,  and  without  any  negligence  or 
malice  on  the  part  of  defendant. 

The  plaintiff  demurred  to  each  count  of  the  answer, 
because,  1.  The  supposed  ordinance  did  not  authorize  the 
defendant  to  do  the  acts  complained  of  2.  The  city 
could  not  legally  do  the  act  itself  and  could  not  authorize 
defendant  to.  3.  The  ordiance  does  not  exempt  defend- 
ant from  liability  for  injuries  to  private,  property.  4. 
The  counts  do  not  show  that  plaintiff  has  sustained  no 
damage,  nor  that  the  same  has  been  released.  5.  The 
ordinance  is  a  grant  to  a  private  corporation  and  the 
absence  of  malice  is  no  defense.  This  demurrer  was  sus- 
tained by  the  circuit,  court  and  its  judgment  was  affirmed 
by  the  general  term,  the  district  judge  dissenting.  The 
defendant  appeals  to  this  court. 
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Phaiijpa,  Ootck  &  Fhillipa  for  the  appellee. 

Ooufi,  Ch.  J. — I.  The  first  question,  in  order,  which 
arises  upon  the  demurrer  to  the  answer,  is  as  to  the 
1.  MoiriciPAi.      proper  construction  of  the  city  ordinance,  set 

OOBPOBATION8 :    *        *         ,  ^,        .  .,  ,. 

railroad:  right   out  at  length  lu  the   preceding   statement. 

streets.  The  first  section  grants  the  right  of  way  to 

the  defendant  for  its  railroad  over  and  along  Market 
street,  but  provides  that  the  company  shall^  build  its 
road  on  the  grade  of  the  city,  or  such  grade  as  may  be 
agreed  upon.  Without  more,  this  would  limit  the  com- 
pany to  the  grade  fixed  by  the  city,  unless  the  defendant 
should  show  that  some  other  grade  had  been  agreed  upon. 
The  second  section  grants  to  defendant  the  right  to 
build  and  operate  a  railroad  bridge  on  Market  street,  over 
s. right  to  And  across  the  Des  Moines  river.     There  is  no 

way  bridge'  limitation  in  this  section  as  to  the  grade  or 
™****  ^  **'  height  of  the    bridge ;  and   the   limit  as  to 


grade  contained  in  the  proviso  to  the  first  section 
applies  only  to  the  street.  By  no  principle  of  legal  con- 
struction can  it  be  said  that  the  bridge  was  to  be  built 
upon  the  grade  fixed  by  the  city  for  the  street.  No 
specific  requirement  being  made  in  connection  with  the 
grant  of  the  right  to  build  and  operate  the  bridge,  none 
would  attach  except  the  one  generally  implied,  that  it 
should  be  built  in  a  reasonable  and  proper  manner,  with 
at  least  ordinaiy  skill  and  care. 

The  grant  of  the  right  to  build  and  operate  the  bridge 
is  clear  and  certain  ;  and  this  grant  carried  with  it  all  the 
incidental  rights  and  powers  which  were  requisite  to  the 
efficacious  and  beneficial  exercise  and  enjoyment  of 
the  right.  And  among  these  there  must,  of  course,  be 
included  the  right  to   construct  necessary   and   suitable 
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approaches,  without  which  the  bridge  could  not  be 
operated  at  all.  So  far,  then,  as  the  construction  of  the 
ordinance  is  concerned,  we  have  no  doubt  that,  by  its 
terms,  the  defendant  had  the  right  to  build  its  road  upon 
the  grade  of  the  street  (or  any  other  grade  agreed  upon), 
and  to  build  the  bridge  with  such  approaches  thereto  as 
were  necessary  and  proper  for  the  efficacious  enjoyment 
and  operation  of  it. 

n.  The  next  question  in  natural  order  arising  is, 
whether  the  city  council  of  the  city  of  Des  Moines  was 
itself  possessed  of  authority  to  grant  such  rights  to  the 
defendant.  •  And  this,  under  our  previous  decisions,  does 
not  admit  of  any  doubt  Milbum  v.  The  City  of  Oedar 
Itapids,  et  al,  12  Iowa,  246  ;  The  City  cf  Des  Moines  v. 
Hall  24  id.  234 ;  The  Otty  of  Clinton  v.  The  C.  R.  <6  M. 
JR.  -R.  a.  Co.^  24  id.  455.  Whether  the  defendant  was  or 
not  entitled  to  the  same  rights  under  the  statutes,  even  in 
the  absence  of  any  grant  by  the  city  of  Des  Moines,  we 
need  not  now  discuss  or  determine. 

III.  And,  finally,  is  the  defendant  liable  for  the  conse- 
quential damages  resulting  to  plaintiff  by  the  construc- 
tion of  its  road,  bridge  and  approaches  in  the  manner  it 
has  done,  which,  as  we  have  seen,  was  authorized  by  law 
and  ordinance  of  the  city  ?  For  it  will  be  remembered, 
the  defendant  avera  in  the  answer  demurred  to  that  the 
bridge  was  properly  located  and  constructed  at  the  lowest 
practicable  altitude  ;  that  the  embankment  constituted 
the  approach  to  the  bridge,  and  the  same  was  necessary 
and  indispensable  to  the  operation  of  the  bridge,  and  was 
constructed  in  good  faith  and  without  negligence. 

The  supreme  court  of  Pennsylvania,  in  an  opinion  pre- 
pared by  Thompson,  Ch.  J.,  and  announced  last  month, 
in  the  case  of  Woodward  <&  Vincent  v.  Wells,  (Legal 
Gazette,  vol.  2,  No.  23,  June  10,  1870,)  laid  down  this 
doctrine  :    '*  Consequential  damages  are  never  recoverable 
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from  a  corporation  of  this  nature,  excepting  whea 
expressly  given,  and  on  the  terms  on  which  they  ara 
allowed."  The  corporation  in  that  case  was  authorized 
by  an  act  of  the  legislature  to  improve  a  stream,  and  the 
action  was  brought  to  recover  damages  resulting  from  tha 
proper  exercise  of  the  corporate  power.  This,  it  seems; 
to  us,  is  sound  doctrine  ;  and,  indeed,  it  must  be  true,  aa 
a  general  proposition,  that  the  rightful  and  bona  fide 
exercise  of  a  lawful  power  or  authority  cannot  afford  a 
basis  for  an  action.  If  the  power  or  right  is  exercised 
careleasly,*neg1igently,  wrongfully,  improperly,  and,  may 
be,'  maliciously,  the  party  so  exercising  it  may  be  liable 
to  respond  in  damages  for  any  injury,  direct  or  conse- 
quential, resulting  to  another  from  thus  exercising  the 
right  or  power  ;  but  such  liability  can  only  arise  upon 
and  for  the  manner  of  doing  the  act,  and  not  for  the  act 
itself. 

We  have  examined  the  cases  cited  by  the  appellee's 
counsel  in  support  of  their  view,  which  is  in  antagonism 
to  the  general  proposition  we  have  just  above  stated,  and 
also  other  cases.  But  those  cases  do  not  conflict  with  our 
general  rule.  The  case  of  State  v.  2'Ae  Ohio  and  Miss. 
JR.  R.  Co.,  7  Ind.  479,  is  where  the  railroad  company 
constructed  its  road  along  a  street  and  upon  a  grade  not 
authorized  by  law  or  the  ordinance  of  the  city,  and  the 
court  held  that  it  was  "an  unauthorized  earth  embank- 
ment and  obstruction  of  a  public  highway,"  for  which 
defendant  was  liable ;  and  the  court  expressly  say  that  it 
will  not  decide  whether  the  city  might  not  authorize  the 
embankment,  for  there  was  no  showing  that  it  had.  lu 
Haynes  v.  Thomas,  7  Ind.  38,  it  was  held  that  the  acts  of 
the  defendants  were  not  authorized  by  any  constitutional 
law ;  so  in  Gardner  v.  Newbury,  2  Johns.  162.  The  case  of 
The  E.  &  C.  R.  R.  Co.  v.  Dick,  9  Ind.  443,  waa  where  the 
company  had  constructed  an  embankment  across  a  bayou^ 
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to  the  injury  of  the  plaintiff's  land  by  flooding  it,  etc. 
The  court  say  :  So  far  as  the  interest  of  the  company  is 
concerned,  the  embankment  may  be  erected  in  a  proper 
manner  and  place,  and  still  be  constructed  in  such  a 
manner  as  necessarily  to  injure  the  plaintiff,  and  for 
aught  that  appears  in  the  record,  the  road  might  have 
been  built  and  completed  so  as  to  obviate  the  injury  of 
which  he  complains."  So,  in  JProtzman  v.  The  I.  <£  01 
a.  R.  Co.,  9  Ind.467,  the  court  held  that  the  city  council 
could  not  authorize  a  railroad  company  to  use  the  streets, 
and  hence  a  party  whose  property  was  injured  bv  such 
use  could  maintain  his  action  therefor. 

In  Brovm  v.  the  C.  <&  8.  R.  R.  Co,,  12  N.  Y.,  486,  the 
act  of  incorporation  left  the  company  liable  for  conse^ 
quential  injuries  to  persons  resulting  from  building  their 
road  across  streams,  etc.  The  case  of  Latvrence  v.  The 
G.  ^N.  R.  R.  Co.,  16  Ad.  &  L.  643,  was  for  obstructing 
water  by  reason  of  insufficient  openings,  etc.  It  was  held 
that,  as  by  proper  caution  the  injury  might  have  been 
avoided,  the  company  was  liable.  So,  also,  in  the  cases  of 
Rochester  White  Lead  Co.  v.  The  CUy  of  Rochester,  3 
N.  Y.,  463  ;  Radcliff  v.  Mayor  of  Brooklyn,  etc.,  4  id. 
195  ;  Bailey  v.  Mayor,  etc.,  3  Hill,  531. 

The  following  cases  will  be  found  to  support  the  con- 
clusion in  this.  Mason  v.  M.  &  P.  R.  R.  Co.,  31  Me. 
215  ;  Aldrich  v.  Cheshire  R.  R.  Co.,  1  Fost.  356;  Blood^ 
goody.  M.  (&  H.  R.  R.  Co.,  14  Wend.  51 ;  Beekman  v. 
3.  (6  S.  R.  R.  Co.,  3  Paige,  45  ;  Hatch  v.  Vemiont  Cen- 
tral R.  R.  Co.,  25  Vt.  49  ;  Bodge  v.  Essex,  3  Met.  380. 

The  city  of  Des  Moines  had  the  authority  to  change 
the  grade  of  the  street  in  front  of  plaintiff's  property,  and 
that,  too,  without  liability  to  plaintiff  for  any  injury- 
resulting  to  her  property  therefrom.  This  point  has  been 
frequently  decided  by  this  court,  and  is  in  accord  with  the 
current  authorities.     See  Creal  v.  The  City  of  Keoktikf 
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4  O.  Oreene,  47,  and  cases  there  cited ;  see  also  the  cases 
cited  9wpra.  What  the  city  might  do  directly  itself  it 
may  do  indirectly  by  another.  The  demurrer  thould  have 
been  overruled. 

Beyeiaed* 

Bbok,  J.t  diasenting. 


Hunt  y.  Freb  ^  oH. 

Certiorari  t  oiBOun  ooumT :    The  circuit  court  has  not  Jurisdiction  in 
tiorari  proceedings.    Thofmf%fm  cf  oL  t.  Jtesi  ti  al,,  ante,  117. 

Appeal  from  General  Term,  EigJiih  District,  {Tama 
Oounty). 

Friday,  July  22. 

The  facts  are  sufficiently  stated  in  the  opinion* 
Stivers  dk  Safely  for  the  appellant 
Strvble  (&  Bradshaw  for  the  appellee. 

Williams,  J. — ^In  this  case  the  circuit  court  of  Tama 
coimty  issued  a  writ  of  certiorari  to  review  the  proceed- 
ings of  the  board  of  Supervisors  of  that  county  in  estab- 
lishing a  certain  road.  The  question  of  damages  is  not 
in  issue. 

The  circuit  court  has,  with  the  district  court,  concurrent 
jurisdiction  of  all  appeals  and  special  proceedings  for  the 
assessment  of  damages  ou  the  establishment  of  highway& 
Chap.  86,  Acts  12th  General  Assembly. 
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The  questions  arising  upon  the  amount  of  compensa- 
lion,  by  way  of  damage,  are  not  necessarily  involved  in 
the  order  establishing  a  road,  and  an  appeal  from  the 
latter  order  will  not  necessarily  bring  up  the  former 
adjudication*  A  writ  of  certiorari  is  the  proper  method 
of  trying  the  regularity  of  the  proceedings  in  establishing 
the  road.    Myers  v,  Simms,  4  Iowa,  500. 

In  Thompson  et  al.  v.  Reed  et  al.  ante,  117,  we  have  held 
at  the  present  term  that  the  circuit  court  has  not  juris- 
diction when  the  remedy  sought  is  by  certioraru 

The  case  is,  therefore,  remanded  to  the  circuit  court,  to 
be  there  dismissed  for  want  of  jurisdiction* 


Beversed. 


CioBBETT,  Admr.,  v.  Bebbthiix. 

1*  Contraet:  oohst&votxor  ow.  In  construiDg  a  contract  and  for  the 
purpose  of  getting  at  the  intention  of  the  parties,  their  sitnation 
and  aU  the  drcumstances  inrroanding  the  transaction  may  be  con- 
sidered. , 

2. KVLB  ApPLisn :   yxndoe  and  yxudbb.    a  contract  for  the  sale 

and  the  conveyance  of  an  interest  in  certain  mining  property  in  Montana 
territory,  aiter  stating  the  fact  of  sale,  its  terms,  and  a  description 
of  the  property,  stipulated,  that  upon  the  payment  of  certain  notes, 
giren  for  the  purchase  money  by  the  vendees,  the  vendor  would 
execute  to  them  "a  good  and  sufficient  deed"  for  the  property. 
The  title  to  the  property  afterward  became  lost,  and  the  claims 
abandoned,  by  the  failure  of  those  interested  thereio  to  keep  alive 
the  same  by  working  them  in  accordance  with  the  miners'  rules  in 
that  region.  Held,  it  appearing,  under  the  application  of  the  above 
mle,  that  the  parties  only  intended  the  sale  and  conveyance  of  a 
mere  possessory  right  or  miners'  claim,  that  the  covenant  to  convey 
contained  in  the  contract  did  not  amount  to  a  warranty  of  title  ;  that 
the  vendor  thereunder  was  only  bound  to  execute  a  deed  for  the 
interest  he  possessed  at  the  time  of  the  contract ;  that  he  was  not 
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bonnd  to  protect  and  keep  aliTe  his  interest  in  the  claim  by  having 
the  same  worked  in  accordance  with  the  miners'  rales  ;  and  that  the 
loss  of  the  title,  by  reason  of  the  failure  of  the  vendees  and  others 
interested  to  thus  keep  it  alive,  constituted  no  defense  to  an  action 
on  the  notes  given  for  the  purchase-money. 
8.  Personalty :  claim  ok  pubuo  lauds  :  AD]a]riBT&ATo&.  A  **  miners' 
daim/'  being  a  mere  possessory  right  on  public  lands,  is  personalty,  and 
may  be  sold  and  conveyed  by  the  administrator 

Appeal  from  Johnson  District  QourL 

Friday,  July  22. 

AonoN  in  chancery.  Decree  for  plaintiff  in  accord- 
ance with  the  prayer  of  the  petition.  Defendant  appeals. 
The  facts  of  the  case  are  fully  set  out  in  the  opinion. 
The  same  case  was  before  this  court  upon  questions  other 
than  those  now  determined.     See  27  Iowa,  534. 

Rush  Clark  for  the  appellants. 

Edmonds  <6  Ransom  for  the  appellee. 

Beck,  J. — On  the  first  day  of  July,  1866,  Isaac  L. 
Allen  by  his  attorney  in  fact,  R.  D.  Stephens,  executed 
a  contract  to  sell  and  convey  to  defendants,  Berryhill  and 
Downey,  his  interest  in  certain  mining  property  or  claims 
in  the  territory  of  Montana.  The  following  recitations 
are  in  the  contract,  viz.:  That  Allen  ''has  this  day 
agreed  to  sell  to  [the  parties  above  named],  all  the 
interest  in  the  property  hereinafter  described,  which  was 
conveyed  to  the  said  Allen  by  Charles  H.  Berryhill,  as 
trustee,  by  deed  dated  26th  day  of  January  1866,  and 
recorded  on  pages  159  and  160,  book  5,  records  of 
Jefferson  county,  Montana  territory.  And  whereas  the 
said  Downey  and  Berryhill  have  agreed  to  purchase  the 
same,  and  pay  therefor  the  sum  of  $4,500  to  the  said 
Allen,  and  have  made,  executed  and  delivered  to  him  their 
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two  certain  promissory  notes  for  the  purchase-money,  both 
dated  July  1,  1866,  both  payable  in  one  year  from  date 
to  said  Isaac  Allen  or  order,  at  the  First  National  Bank 
of  Marion,  Iowa,  both  drawing  interest,  at  the  rate  of  ten 
per  cent  per  annum,  from  date  until  paid,  one  being  for. 
$2,500  and  the  other  for  $2,000  ;  and  the  said  Allen,  by 
bis  attorney  aforesaid,  has  agreed  to  make,  execute  and 
deliver,  to  said  Downey  and  Berryhill,  a  deed  to  said 
property,  on  the  payment  of  said  notes.  Said  property 
is  described  as  follows  :  an  undivided  eighth  part  of  the 
following  property,  to  wit :  Then  a  particular  description 
of  the  property  is  given,  which  consists  of  claims  on  cer- 
tain mining  lodes  ;  the  numbers  and  description  of  the 
claims  are  set  out,  and  mention  is  made  of  certain  incum- 
brances upon  them,  after  which  the  contract  closes  with 
the  following  stipulation :  **  Now,  therefore,  the  said 
Allen  agrees  to,  and  with  the  said  Downey  and  Berryhill, 
to  make  them  a  good  and  sufficient  deed,  a^  aforesaid,  on 
the  payment  of  said  notes." 

The  action  is  brought  to  enforce  the  payment  of  the 
notes  executed  by  Berryhill  and  Downey  under  this  con- 
tract, and  the  plaintiff  prays  for  a  decree  granting  him 
proper  power  and  authority  to  convey  the  property 
described  in  the  contract  in  accordance  with  its  pro- 
visions. Prior  to  the  commencement  of  the  action  Dow- 
ney died.  His  administrator  and  widow  are  made  de- 
fendants ;  they  do  not  join  in  the  appeal.  Allen  at  the 
commencement  of  the  suit  was  under  guardianship,  on 
account  of  insanity ;  he  has  since  deceased,  and  his 
administrator  was  substituted  in  place  of  his  guardian,  as 
plaintiff.  His  widow  is  joined  as  a  defendant  The  de* 
fenses  made  upon  this  appeal  have  proper  foundation  in 
the  answers  of  defendant,  Berryhill,  which  need  not  be 
further  referred  to.  Certain  questions  as  to  the  validity 
of  the  contract,  ^raised  by  defendant  on  a  former  appeal 
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in  this  court,  are  not  now  presented,  haying  been  there 
finally  disposed  of.     See  27  Iowa,  534. 

The  evidence,  it  may  be  admiited,  so  far  as  the  ques- 
tions we  are  about  to  determine  are  concerned,  estab- 
lishes, that  the  right  and  title  to  the  property  held  by 
Allen  at  the  date  of  the  contract  has  been  lost  since  that 
time,  and  the  property  was  abandoned  by  those  holding 
it  in  August,  1867.  In  this  view  of  the  case  appellant 
insists  that  the  true  construction  of  the  contract  requires 
the  plaintiff  to  show  "  good  title"  in  the  representatives 
of  Allen  to  the  •*  one-eighth"  of  the  property ;  that 
nothing  less  than  the  conveyance  of  such  an  interest, 
"with  marketable  title,"  will  satisfy  the  covenants  of  the 
contract,  and  that,  as,  by  the  terms  of  the  contract,  it  is 
infuturo  and  executory,  the  plaintiff  must  show  the  in- 
terest which  was  conveyed  to  him  by  Berryhill  as  a  trus- 
tee was  kept  good  by  Allen  and  his  representatives.  This 
is  the  main  defense  to  the  action. 

In  forming  a  conclusion  as  to  the  true  interpretation 
of  the  contract  we  must  aim  at  the  intention  of  the 
1.  ooHTRAcr:  Parties,  which  will  be  followed  unless  violence 
ioii.tructionot|g  thereby  done  to  the  rules  of  language 
or  the  rules  of  law.  The  construction  adopted  should 
accord  with  the  terms  of  the  contract  as  understood  and 
adopted  by  the  parties.  Cornwall  v.  Pimipkrey^  9 
Ind.  135. 

The  intention  of  the  parties  may  be  ascertained  by 
evidence  of  extrinsic  circumstances  which  surround  the 
transaction,  the  court  thereby  placing  itself  in  the  situa- 
tion of  the  contracting  parties  whose  language  it  is  called 
upon  to  construe.  The  circumstances  and  situation  of 
the  parties  thus  become  a  medium  through  which  their 
intentions  may  be  discovered.  McOraney*s  Exr,  v.  Griffin^ 
13  Iowa,  313  ;  KarmullerY.  Krotz,  18  id.  352  ;  Hasbrooh 
V.  Paddock,  1  Barb.  635  ;  Browny.  Slater,  16  Conn.  192  ; 
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Fowle  V.  BigeloWy  10  Mass.  379  ;  Sumner  v.  Williams,  8 
id.  214. 

The  objects  which  the  parties  had  in  view  in  inducing 
the  contract  are  also  to  be  considered  in  its  construction. 
StroTig  V.  Greg  org,  19  Ala.  146. 

As  the  actions  of  men  are  usually  the  index  of  their 
intentions  it  is  obvious  that  their  acts  may  be  proved,  in 
connection  with  their  contracts,  in  order  to  arrive  at  their 
true  intention  in  regard  to  the  obligations  they  assume 
and  accept  from  others. 

The  peculiar  facts  and  circumstancees  of  the  transaction 
involved  in  the  case  before  us  we  will  briefly  consider* 
sl  —  role  ap-  Certain  parties  then  in  Montana  made  dis- 
aadvendM.^'  covcry  of  and  located  the  mining  claims 
described  in  the  contract  of  Allen.  A  company  was 
formed,  consisting  of  the  discoverers,  and  Berryhill, 
Downey,  Allen  and  others,  for  the  purpose  of  working 
the  mines.  The  three  parties  niamed  above,  whose  trans- 
action is  the  subject  of  this  suit,  were  never  in  Montana, 
and  had  no  personal  knowledge  of  the  property. 

It  was  conveyed  to  Berryhill,  by  the  parties  making  the 
discoveiy  or  holding  the  title  thereto,  as  a  trustee,  for  the 
purpose  of  conveying  to  those  who  were  or  might  become 
interested  therein  as  members  of  the  company.  Allen 
became  the  owner  of  one-eighth  part  of  the  property,  and 
a  deed  therefor  was  executed  to  him  by  Berryhill,  in 
January,  1866.  He  paid  for  the  interest  conveyed  to 
him  $4,000,  and  afterward  paid  to  the  company,  or  some 
one  acting  for  it,  $500,  which  was  used  in  expenses  attend- 
ant upon  the  enterprise.  It  was  the  intention  of  the 
associates  to  work  and  develop  the  mines,  and  it  was 
thought  by  all  concerned  that  the  investment  would  pay 
largely.  The  claims  were  held  by  them  under  the  rules 
adopted  by  the  miners  of  the  territory,  but  no  title  from 
the  United  States  was  acquired.     This  seems  to  have  been 
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well  understood  by  all  concerned.  The  company  were 
making  arrangements  to  work  the  mines,  but  no  great 
amount  of  money  appears  to  have  been  expended  for  that 
purpose  prior  to  the  date  of  Allen's  contract  Shortly 
prior  to  that  time  Allen,  who  was  in  failing  health,  and 
whose  mind  was  seriously  impaired,  was  induced  by  his 
friends  to  dispose  of  his  interest  in  the  property.  He 
probably  set  on  foot  some  negotiations  with  Berryhill  and 
Downey  looking  to  that  end,  but  his  mental  disorder 
increasing,  he  induced  Stevens  to  accept  a  power  of  attor- 
ney, authorizing  him  to  attend  to  this  and  other  business. 
Thereupon  Stevens  opened  a  correspondence  with  them 
for  the  purpose  of  inducing  them  to  buy  the  interest  of 
Allen  in  the  mining  claims.  At  this  time  the  title  of  the 
propeily  was  not  doubted,  and  it  was  still  believed  to  be 
a  profitable  investment  The  reasons  given  for  offering 
the  property  for  sale  were  Allen's  bad  health  and  mental 
infirmities.  The  sum  asked  was  the  amount  paid  for  the 
property  by  Allen.  The  offer  was  finally  accepted,  pay- 
ment to  be  made  in  one  year,  with  interest  at  ten  per 
cent  per  annum.  The  sale  was  consummated  by  the  execu- 
tion of  the  contract  by  Allen,  and  the  execution  of  the 
notes  by  Berryhill  and  Downey. 

After  this  some  expenditures  were  made  by  the  com- 
pany in  the  improvement  and  development  of  the  mines, 
but  finally,  in  August  1867,  they  wei-e  abandoned  on 
account  of  the  want  of  means  on  the  part  of  the  company, 
and  of  the  further  fact  that*  they  proved  unprofitable. 
No  effort  seems  to  have  been  made  to  acquire  the  title  to 
the  lands  whereon  the  mines  are  situated  from  the  United 
States,  and  it  does  not  appear  whether,  under  the  rules 
of  the  mines,  the  company  kept  their  claims  good.  It  is 
of  course  understood  that  all  the  operations  in  regard  to 
the  mines  were  conducted  by  the  associated  owners  as  a 
company.    We  have  no  evidence  that  the  claims  to  the 
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mines  were  impaired  until  after  their  abandonment  of  the 
property  in  August,  1867.  All  who  were  engaged  in 
the  enterprise  expected  to  realize  profits  from  the  prop- 
erty by  working  the  mines,  or  by  selling  interest  therein. 
It  was  not  esteemed  valuable  for  any  other  purpose.  It 
wiH  be  remarked  that  the  interests  of  the  diflferent  owners 
were  held  in  common,  and  no  division  of  the  property 
was  actually  made  or  contemplated. 

These  facts  and  circumstances  being  considered  in  con- 
nection with  the  contract,  under  the  rules  of  interpreta- 
tion above  stated,  it  appears  that  it  was  not  the  intention 
of  Allen  to  sell,  nor  the  other  parties  to  buy,  under  the 
contract,  the  fee  simple  title  to  the  lands.  The  possessory 
or  miner's  claim  was  the  subject  of  sale  alone.  The  con- 
tract of  Allen,  while  it  did  not  convey  the  legal  title  of 
the  property,  undoubtedly  invested  BerryhiU  and  Dow- 
ney with  the  equitable  title  thereof ;  it  in  fact  seems  to 
have  been  a  device  for  the  sale  of  the  property,  retaining 
the  title  in  the  grantor,  as  security  for  the  purchase- 
money.  Can  it  be  doubted  that  under  this  contract  the 
purchasers  were  invested  with  full  right  to  the  enjoyment 
of  the  interest  purchased  ?  In  case  the  enterprise  had 
proved  profitable  after  the  execution  of  the  contract,  and 
large  sums  of  money  had  been  realized  as  the  share  of 
profits  due  to  the  interest  conveyed  by  Allen,  can  it  be 
pretended,  that  he  would  have  been  entitled  to  receive 
them  ?  We  think  no  court  of  law  or  equity  would  so 
hold.  Unquestionably,  the  right  of  BerryhiU  and  Dow- 
nay,  after  their  purchase,  to  the  full  enjoyment  of  the 
interest  purchased  was  complete.  That  being  so,  Allen 
could  not  be  charged  with  the  duty  of  improving,  devel- 
oping and  working  the  property  for  the  purpose  of  pro- 
tecting it.  If  it  was  lost  tefore  final  abandonment,  we 
infer  from  the  evidence  it  was  from  the  neglect  of  that 
duty  on  the  part  of  those  who  had  the  care  of  the  prop- 
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eitj,   the  miners'  rules  and  the  law  applicable  thereto 
requiring  the  claims  to  be  made  good  in  that  way. 

We  are  clearly  of  the  opinion,  in  view  of  all  the  circum 
stances,  that  Allen's  contract  is  for  the  conveyance  of  the 
interest  he  held  at  the  time  of  the  execution,  and  did  not 
impose  an  obligation  upon  him  to  protect  and  make  good 
the  title  he  conveyed.  If  the  title  failed,  not  from  any 
fault  on  his  part,  it  is  therefore  no  defense  in  an  action 
upon  the  notes. 

The  Allen  interest  being  undivided,  would  be  pro- 
tected and  the  title  preserved  by  the  same  acts  of  posses- 
sion and  care  that  would  preserve  the  interests  of  the 
other  tenants  in  common,  and  the  acts  that  would  pre- 
serve it  would  protect  the  other  interests.  Now  it  can 
hardly  be  supposed  that  the  contract  imposed  upon  Allen 
the  burden  of  making  expenditures  to  preserve  the 
property  of  the  other  members  of  the  company,  Berryhill 
and  Downey  included.  If  Berryhill  and  Downey  found 
that  their  interests  were  so  worthless  that  they  would  not 
be  re-imbursed  in  making  necessary  expenditures  to  keep 
them,  and  they  finally  found  it  was  necessary  to  abandon 
them,  can  they  hold  Allen  responsible  for  an  omission  to 
do  that  which  they  found  would  be  ruinous  to  them  ?  It 
would  require  the  useless  expenditure  of  money  by  Allen 
to  preserve  that  which  they  admit  was  valueless. 

Whatever  view  we  take  of  the  contract,  in  the  light  of 
the  circumstances  and  situation  of  the  parties,  reveals  to 
us  no  other  interpretation  consistent  with  its  terms  and 
the  evident  intentions  of  the  parties,  than  that  plaintiff  is 
bound  to  convey  the  title  and  interest  held  by  Allen, 
when  the  contract  was  made,  without  being  liable  for  a 
failure  thereof  from  any  of  the  causes  set  up  in  the 
defense. 

The  language  of  the  contract  will  scarcely  admit  of 
any  other  interpretation.     Allen  undertook  to  convey  the 
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interest  in  the  property  which  was  conveyed  to  him  by  a 
certain  deed.  There  is  no  express  stipulation  that  he  will 
warrant  the  title  he  thus  acquired.  His  consent  to  con- 
vey by  good  and  sufficient  deed  must  be  construed  to 
require  such  a  deed  for  the  interest  he  thus  undertakes 
to  convey.  On  this  point,  see  McN'ear  v.  McGomber,  18 
Iowa,  12 ;  Shreck  v.  Pierce,  3  id.  350. 

The  appellant  insists,  that  the  heirs  of  Allen  are  neces- 
sary parties  to  this  suit,  and,  as  they  are  not  joined,  the 
%,  persohaltt:  court  canuot  authorize  the  plaintiff  to  convey 
iS^?l£^  the  property  described  in  the  contract,  and 
*™*®'"  that    unless   the   conveyance    be   made,    as 

therein  provided,  recovery  cannot  be  had  on  the  notes. 

As  we  have  seen,  the  property  described  in  the  contract 
is  a  mere  possessory  right  or  **  claim  "  upon  public  lands. 
Such  claims  are  held  to  be  personalty,  and  may  be  sold 
and  conveyed  by  the  administrator.  Bowers  v.  KeeaecJcer^ 
14  Iowa,  301 ;  Stewart  v.  Chadwick^  8  id.  463.  The  heirs 
are  therefore  not  necessary  parties. 

Affirmed. 


Bishop  v.  Cabteb,  Sheriff,  et  ah 

1.  Practiee:  ivjthctioh.    Tho  objoction  that  a  motion  to   dissolTe  an 

ix^anctioD  was  informal,  comes  too  late  when  made,  for  the  first  time, 
after  appeal. 

2.  Snndaj :  hknditioh  of  judgment  on.  To  avoid  a  Judgment  regular 
on  its  face,  on  the  ground  that  it  was  rendered  after  midnight  on 
Saturday,  the  evidence  should  establish  beyond  the  doubt  naturally 
arising  from  the  difllculty  of  determining  the  precise  time  of  a  par* 
ticular  transaction,  that  it  was  thus  rendered. 
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Appeal  from  an  order  at  Chambera  of  Hon.  H.  Tann&- 
hill,  Judge  Second  Judicial  DidricL 

Friday,  July  22. 

MoAbthur  recovered  a  judgment  against  plaintiff,  in 
the  district  court  of  Union  county,  upon  which  an  execu- 
tion was  issued  and  placed  in  the  hands  of  the  sheriff  of 
that  county.  The  plaintiff  herein  (defendant  in  that 
judgment),  made  application  to  the  judge  of  the  second 
judicial  district  for  an  injunction  to  restrain  the  sheriff 
(who,  with  McArthur,  was  made  a  party  to  the  proceed- 
ing), from  enforcing  the  execution,  and  asking  that  the 
judgment  be  declared  void  on  the  ground  that  it  was  ren- 
dered on  Sunday.  The  injunction  was  allowed.  After- 
ward, the  defendants  made  application  to  the  judge  who 
granted  the  injunction,  to  vacate  it  The  motion  was 
based  upon  a  sworn  answer  and  certain  affidavits  in  sup- 
port thereof  Upon  the  hearing  of  this  motion  at  cham- 
bers the  injunction  was  dissolved.  From  this  order  plain- 
tiff appeals. 

Qregory  <&  Rowell  for  the  appellant. 

HendershoU  <&  Burton  for  the  appellees. 

Beck,  J. — The  objections  first  made  by  the  appellant 
are  upon  the  grounds  that  the  motion  was  addressed  to 
I.  practich:  *^®  district  court,  and  not  to  the  judge,  and 
iigonctioa.  j^gg  n^jt  sufficiently  state  the  reasons  upon 
which  it  is  based.  These  objections  were  not  made  at 
the  hearing  before  the  judge.  The  plaintiff  appeared 
before  him,  had  the  hearing  continued,  and  presented 
affidavits  in  support  of  his  petition.  The  objections  are 
too  late  to  be  considered  in  this  count.  If  the  motion 
was  sufficient,  in  the  opinion  of  appellant,  to  require  him 
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to  answer  thereto  before  the  judge  without  objection, 
which,  if  well  founded,  could  have  been  removed  by 
amendment,  it  cannot  be  assailed  in  this  court 

It  is  insisted  that  the  order  of  the  judge  dissolving 
the  injunction  is  not  supported  by  the  weight  of  evidence 
^•5P^V^'/^-  presented  by  the  affidavits,  and  is,  therefore, 

difcion  of  jadg-  mi  .  /. 

menk  on.  erroncous.     The  point  of  fact  submitted  to 

the  judge,  whose  order  is  appealed  from,  was  whether  the 
judgment  was  rendered  before  or  after  midnight  of 
Saturday. 

The  record  of  the  judgment  which  plaintiff  in  his 
petition  asks  to  be  declared  void  because  it  was  rendered 
on  Sunday,  shows  that  it  was  not  icudcred  on  that  day  ; 
the  answer  to  the  petition  denies  its  averments  ;  the  judge 
before  whom  the  cause  was  tried  expresses  the  belief, 
founded  upon  satisfactory  reasons,  that  the  judgment  was 
rendered  before  midnight,  and  several  jurors  and  others 
express  a  like  opinion.  On  the  other  side,  many  witnesses 
unite  in  fixing  the  time  of  the  rendition  of  the  judgment 
after  midnight.  There  is  great  diversity  of  opinion  as  to 
the  time,  and  it  is  rarely  otherwise  when  a  few  minutes 
only  are  in  dispute.  This  difference  may  result  from 
want  of  agi'eement  of  time-pieces  and  the  absolute  im- 
possibility, under  ordinary  circumstances,  of  determining 
the  precise  time  of  an  occurrence.  We  think  the  decision 
of  the  judge  dissolving  the  injunction  is  supported  by  the 
evidence  before  him.  In  order  to  avoid,  for  the  cause 
alleged  by  plaintiff,  a  judgment  solemnly  entered,  and 
supported,  too,  by  the  affidavit  of  the  judge  entering  it, 
more  satisfactory  evidence  than  we  have  before  us  is 
required.  The  objection  ought  to  be  clearly  established 
without  a  doubt  arising  from  the  difficulty,  in  fact  impos- 
sibility, of  determining  the  precise  minute  of  a  particular 
transaction.  The  presumptions  of  law  are  all  in  support 
of  the  judgment ;  conflicting  evidence  of  facts,  which  our 
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experience  teaches  us  cannot  often  be  accurately  deter* 
mined,  ought  not  to  overcome  these  presumptions 

Affirmed* 


Scott  y.  Glaze. 

Contraett  ohattil  hostoagi:  riplitih.  S.  contrtcted  to  seU  and 
deliver  for  G.  1660  worth  of  property  to  be  prepared  and  ftimiahed  him 
by  G.y  and  to  collect  and  pay  over  to  the  latter  the  money  arisiog 
form  tiie  sales,  which  shoiild  be  made  to  none  bat  responsible  parties. 
S.  under  this  agreement  sold  $676  worth  of  property,  and  collected 
all  of  the  same  except  $66.  Of  this  latter  sum,  S.  attempted  without 
snocess  to  collect  a  portion,  but  as  to  the  remainder  of  this  balaooey 
he  made  no  effort  to  collect.  G.,  claiming  that  S.  had  not  complied 
with  his  contract,  took  possession  of  some  chattels  mortgiged  to  him 
by  S.  as  security  for  his  performance  of  the  contract,  and  there- 
upon S.  instituted  an  action  of  detinue  to  recover  the  chattel.  Held, 
that  no  sufficient  excuse  appearing  for  the  failure  of  S.  to  make  aa 
effort  to  collect  all  of  the  balance  remaining  unpaid,  he  was  not  entitled 
to  recover 

Appeal  from  Mahaska  Circuit  Court. 

Friday,  July  22. 

Action  of  detinue.  Trial  to  the  court  without  a  juiy, 
and  judgment  for  plaintiff.     Defendant  appeals. 

Seeversdk  Cutis  for  the  appellant. 

Looey  dk  Shepherd  for  the  appellee. 

Beok,  J.  — The  facts  found  hy  the  court  are  substan** 
tially  as  follows :  Plaintiff  contracted  to  sell  and  deliver  for 
defendant  $650  worth  of  tombstones,  to  be  prepared  and 
furnished  him  by  defendant.  Plaintiff  also  midertook  to 
collect  and  pay  oyer  to  defendant  the  money  upon  the  sale 
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of  the  tombstones,  and  that  no  sale  should  be  make  except 
to  good,  responsible  partiek  The  terms  of  the  performance 
of  this  contract  and  other  stipulations  therein  contained 
need  not  be  stated.  To  secure  the  performance  of  this 
contract  plaintiff  executed  a  mortgage  upon  a  span  of 
mules,  which  he  had  received  of  defendant  as  the  consid- 
eration of  his  contract.  Under  this  agreement  plaintiff 
sold  $676  worth  of  tombstones,  and  collected  pay  for  all 
except  $56.  Of  the  sum  remaining  unpaid  plaintiff  has 
attempted  to  collect  a  portion.  The  couil  finds  that  the 
amount  unpaid  may  be  lost.  Of  the  sum  collected  plain- 
tiff retained  $64,  with  the  permission  of  defendant,  which 
the  court  finds  was  in  the  nature  of  a  loan. 

The  defendant,  claiming  that  plaintiff  had  not  complied 
with  the  contract,  took  possession  of  the  mules  under  the 
mortgage.  To  recover  the  mules  and  damages  for  their 
detention  this  suit  is  brought 

Upon  the  facts,  the  court  rendered  judgment  for  the 
return  of  the  mules,  or  their  value,  and  for  damages  on 
account  of  their  detention. 

In  our  opinion  the  facts  as  found  by  the  court  do  not 
fiustam  the  judgment  The  plaintiff  evidently  had  not 
performed  his  contract.  He  agreed  to  collect  the  price  of 
the  tombstones  he  sold,  and  undertook  that  he  would  sell 
only  to  responsible  parties.  He  has  not  collected  a  por- 
tion of  the  sales  and  has  made  no  effort  so  to  do  as  to  a 
part  of  the  same  remaining  unpaid.  Certainly  under  his 
contract  he  is  bound  to  collect  the  outstanding  sums  or  to 
show  some  reason  for  not  doing  so.  In  the  finding  no 
reason  appears  to  excuse  him  for  this  failure  to  keep  his 
contract.  The  appellee  argues,  that  under  the  contract 
plaintiff  does  not  guarantee  the  outstanding  debts  and, 
as  the  court  finds  some  of  them  may  be  lost,  plaintiff  can- 
not be  requir<ed  to  collect  these  bad  claims.  That  may  be 
admitted,  and  yet,  under  the  finding  of  the  court,  he  has 
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not  performed  his  contract,  for  the  court  finds  that  he  has 
attempted  to  collect  only  a  portion  of  the  debt  remaining 
unpaid. 

The  appellant  insists  that  plaintiff  is  liable  on  the 
mortgage  and  agreement  for  the  $64  retained.  Bat  the 
court  finds  that  this  was  a  loan,  and  it  is  but  a  fair  inter- 
pretation of  the  language  of  the  finding  to  hold  that  the 
court  intended  to  expi-ess  the  idea  that  the  evidence  was 
to  the  effect  that  a  new  indebtedness  was  created  by  the 
transaction  between  plaintiff  and  defendant.  The  ques- 
tion is  not  clear,  and  it  is  needless  to  consider  it  further, 
as  the  judgment,  for  the  reason  above  given,  must  be 

Reversed. 


MoDoNALD  V.  The  Chioago  &  Nokthwestern  Sailroad 

Company. 

1*  Practice  t  impbrfbot  eboord.  Where  it  appears  ftom  the  record 
that  a  certain  motion  was  made  in,  and  overruled  by,  the  coart 
below,  its  action  will  not  be  reviewed  when  the  motion  is  not 
embraced  in  the  transcript. 

2*  Railroad ;  statiob  AOOomfODATioiis :  bvidenob.  In  an  action 
against  a  railroad  company  to  recover  for  injaries  alleged  to  have 
been  occasioned  by  defective  steps  in  the  end  of  a  platform,  beyond 
which  the  tnun  had  been  backed  during  a  stop  for  supper,  and  which 
the  pliuntifr  was  descending  to  enter  the  car,  evidence  that  the  pas- 
senger room  was  filled  with  tobacco  smoke,  crowded  and  offensive, 
was  held  admissible  as  a  part  of  the  transaction  and  as  tending  to 
show  that  plaintiff  was  Justified  in  leaving  the  room  and  seeking 
the  cars  before  the  train  had  returned  in  troni  thereof. 

S. It  was  also  held  that  evidence   tending  to  show  that  passeogers 

to  and  from  another  railroad  usually  passed  over  these  steps, 
was  admissible  to  show  that  plaintiff,  when  injured,  was  not 
endeavoriog  to  enter  the  cars  by  a  dangerous  and  unfrequented 
place. 
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i.  CShunpertj :  attoekey  and  client.  An  agreement  between  an 
attorney  and  his  client  that  the  attorney  shall  recei7e  as  a  contin- 
gent fee  a  certain  portion  of  the  amonnt  recovered  against  the  other 
party,  is  not  void  as  being  champertous.  The  case  of  Boardman 
4r  Brtncn  t.  Tkompsorif  25  Iowa,  487,  distinguiiihed  from  the  present 
one. 

6.  Railroad :  dutt  to  peovidb  station  accommodations.  The  rales 
goreming  railroad  companies  as  to  their  duty  in  providing  proper 
station  accommodations,  and  their  liability  for  injuries  resulting 
from  their  fiiilnre  so  to  do,  as  declared  in  this  case  on  the  former 
appeal  (28  Iowa,  124),  followed  and  approved. 

Appeal  from  Linn  Circuit  Court. 

Friday,  July  22, 

The  facts  of  this  case  are,  m  every  essential  respect,  as 
when  it  was  before  us  on  the  former  appeal  (26  Iowa,  124). 
It  18  brought  to  recover  damages  sustained  by  the  plain- 
tiff (to  the  wife)  on  account  of  the  alleged  unsafe  condi- 
tion of  the  steps  leading  to  and  from  the  platform  at 
defendant's  depot,  at  Cedar  Bapids,  whereby  she  was 
thrown  to  the  ground,  her  ankle-bone  broken,  and  she 
otherwise  injured.  On  the  first  trial  plaintiffs  recovered 
$2,000.  This  judgment  was  reversed,  because  of  erro- 
neous instructions.  Upon  the  second  trial,  the  judgment 
was  $2,400,  and  defendant  again  appeals. 

E.  S.  Bailey  and  J^T.  M.  Hubbard  for  the  appellants. 

T.  Oorbett  and  U.  Latham  for  the  appellees. 

Wright,  J. — I.  It  is  first  urged  that  the  court  erred  in 
overruling  defendant's  motion  to  redivide  the  petition  and 
1.  pbacticb:     elect  upon  which  of  the  causes  of  action  plain- 

Impertbet 

i«cord.  tiffs  would  stand,  and  to  strike  out  the  other. 

As  to  this,  it  is  sufficient  to  say,  that  it  appears  that  the 
oourt  overruled  a  motion  to  "  redivide  the  Jirat  count  of 
the  petition,"  but  no  such  motion  appears  in  the  record. 
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A  previous  motion  to  redivide  and  elect  (when  the  peti- 
tion contained  two  counts)  was  made,  and  the  record 
recites. that  one  to  strike  out  certain  parts  of  the  petition 
was  sustained,  and  leave  taken  to  amend.  After  this  (and 
when  but  one  count  remained)  we  have  no  knowledge 
what  motion  was  made,  nor  what  the  court  overruled. 
It  would  not  be  difficut,  in  our  opinion,  to  put  this 
ruling,  affirming  the  action  of  the  court  bcdow  as  to  this 
part  of  the  case,  upon  other  grounds,  but  this  is  sufficient, 
and  others  need  not  be  considered. 

IL  The  testimony  discloses  that  the  passenger  room  at 
the  depot  was  full  of  tobacco  smoke  ;  that  lager  beer,  cakes, 
«.  iuilroad:  P*^  *^^  ^^f  were  kept  and  sold  there  ;  that 
SSdSS^^"*'  it  was  crowded,  and  there  was  great  difficulty 
evidence.  j^  obtaining  scats ;  that  when  the  train  arrived 
from  the  west  plaintiiK  left  the  room,  intending  at  once 
to  take  the  cars,  but  as  they  were  about  to  step  upon  the 
train,  the  word  was  given,  **  twenty  minutes  for  supper," 
and  the  train  at  once  moved  back  some  distance  (one 
witness  makes  the  nearest  car  a  few  feet,  others  sixty  feet 
or  more),  west  of  the  platform.  After  some  talk  as  to 
the  condition  of  the  room,  its  offensiveness  and  want  of 
comfort,  and  the  cold  outside  (it  was  January  3,  1867),  it 
was  determined  to  walk  back  to  and  get  in  the  cars. 
While  making  the  effort  the  accident  occurred.  All 
testimony  as  to  the  condition  of  the  passenger  room  was 
objected  to  as  being  irrelevant  and  incompetent  under 
the  pleadings ;  and  the  overruling  of  this  objection  pre- 
sents the  second  question  for  our  consideration. 

The  argument  is,  that  plaintifl^  sue  for  breach  of  duty 
in  "neglecting  to  properly  construct  and  repair  the  plat- 
form and  steps,"  and  not  for  failure  to  provide  a  suitable 
room  for  passengers  ;  that  the  petition  alleges  one  specific 
act  of  negligence,  and  plaintiffs  were  allowed  to  prove 
anothei. 
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This  point  was  substantially  overruled  on  the  former 
appeal.  The  testimony  was  eminently  proper  as  a  part 
of  the  transaction,  and  as  tending  to  show  plaintLQ^' 
justification  for  leaving  the  room  and  seeking  the  cars. 

Its  effect,  and  what,  as  a  matter  of  law,  plaintiff  might 
seek  to  do  in  consequence  of  being  literally  driven  out  of 
the  room,  was  very  fairly  and  guardedly  stated  to  the 
jury  in  the  instructions. 

m.  Defendant  objected  to  the  testimony  tending  to 
show  that  passengers  to  and  from  another  depot  (Dubuque 
A  S.  W.)  usually  passed  over  these  steps.  And  here 
the  argument  of  irrelevancy  and  immateriality  is,  that 
plaintiff  could  only  insist  that  the  station*  and  its  appur- 
tenances should  be  such  as  to  enable  them  to  go  safely 
from  the  platform  to  the  cars,  and  that  the  company  did 
not  owe  to  them  the  duty  of  keeping  the  route  to  another 
depot  in  a  good  condition. 

This  testimony,  however,  was  not  amitted  for  any  such 
purpose.  The  real  and  legitimate  object  was  to  show 
that  these  steps  were  a  part  of  the  walk  or  way  between 
the  two  depots,  and  hence  that  plaintiffs  were  not  seeking 
the  cars  by  an  untraveled,  unused,  or  inappropriate 
route.  The  question  was,  assuming  that  plaintiffl  were 
justified  in  endeavoring  to  seek  the  cars,  did  they  at- 
tempt to  do  so  by  an  unused,  dangerous,  and  unfre- 
quented way  ?  To  show  that  they  did  not,  they  could 
prove  that  these  steps  were  a  part  of  the  platform  and 
the  appurtenances  of  the  depot ;  that  whether  for  the  pur- 
pose of  going  to  and  from  another  depot,  or  for  other 
purposes,  they  were  used,  and  that,  being  in  the  direct 
route  to  the  cars,  plaintifl^  were  hence  not  negligent  in 
attempteng  to  descend  them. 

IV.  It  is  claimed  in  the  answer  that  plaintiffs  entered 
into  a  champertous  agreement  with  one  of  their  attor- 
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ncys  to  iustitute  and  carry  on  this  action,  and 

attorney  and  '  that,  this  being  shown,  there  can  be  no  recoY- 
ery.  The  fourth,  fifth  and  sixth  assignments 
of  error  relate  to  the  action  of  the  court  in  receiving  evi- 
dence, and  giving  and  refusing  instructions  upon  this  sub- 
ject In  further  explanation,  it  is  proper  to  state  that 
the  attorney  made  a  statement  of  the  agreement  with  his 
clients,  and,  upon  cross-examination  by  defendant,  he  dis- 
closed that  their  agreement  was  evidenced  by  certain 
correspondence,  and  this  not  being  produced,  defendant 
moved  to  exclude  all  that  he  said ;  and  because  the  court 
refused  to  do  this,  it  is  claimed  there  was  error. 

All  of  this  part  of  the  case  we  dispose  of  by  the  single 
remark,  that,  with  or  without  the  rejected  testimony,  there 
was  no  semblance  of  foundation  for  the  position  that  this 
transaction  was  tainted  with  champerty.  The  case  in  its 
facts  falls    very  far    short  of  Boardman  &  Brovm  y. 

Thompson,  25  Iowa,  487,  upon  which  defendant  relies. 
Here  the  attorney  merely  contracted  for  a  contingent  fee, 
and  there  was  no  agreement  as  to  the  expenses,  nor  as  to 
settlement,  nor  any  of  those  objectionable  mattei*s  pointed 
out  in  the  case  cited,  and  upon  which  the  opiuion,  hold- 
ing the  contract  void,  is  entirely  based. 

y.  The  defendant  asked  fifteen  instructions,  and  all 
were  refused,  the  court  giving  sixteen  in  chief.  It  is 
5.  bailhoad:    ^^^  insisted  that  there  was  error  in  refusing 

)S^^^om^tho&e^  asked,  and  in  all  those  given  except  the 

modauoiui.       g^j.^  second  and  sixteenth. 

We  have  read  and  re-read  these  instructions,  compared 
them  very  carefully  and  more  than  once  with  the  very 
full  opinion  of  this  court  upon  the  former  appeal  (the 
opinion  being  prepai*ed  by  the  then  Ch.  J.  Dillon),  and  are 
unable  to  see  any  departure,  in  the  action  of  the  couit, 
from  the  law  as  there  announced,  or  any  ground  for  con- 
eluding   that   the   court,  in   giving  or  refusing  instruc- 
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tions,  committed  the  least  error,  to  defendant's  prejudice. 
The  case  was  before  very  carefully  considered  ;  it 
involved  questions  somewhat  new  to  this  state ;  it  had  to 
be  reversed  ;  it  was  important  to  the  parties  ;  and  the  opin- 
ion was  hence  so  prepared  that  the  parties  should  have, 
as  far  as  possible,  a  clear  pathway  upon  the  retrial.  As 
already  suggested,  the  testimony  is  in  no  sense  materially 
different  from  that  of  the  first  trial.  The  court  below 
seems,  with  fidelity,  to  have  followed  the  rules  given  by 
this  court,  and  it  would  be  strange  indeed,  if  these  rules 
contain  the  law,  that  there  should  be  error  in  the  manner 
of  putting  the  case  to  the  jury.  The  instructions  asked 
were  either  given  by  the  court  in  its  own  instructions  or 
properly  refused,  because  of  inapplicability  or  conflict 
ivith  the  law  as  before  settled  by  us.  The  correctness  of 
the  former  opinion,  we  do  not  understand  to  be  now  ques* 
tioned.  Under  these  circumstances  we  shall  not  discuss 
these  numerous  and  very  lengthy  instructions.  To  take 
them  in  their  order,  and  show  how  entirely  the  law  has 
been  followed,  as  heretofore  given  for  the  court's  guide,  is 
quite  unnecessary. 

YI.  It  is  urged  that  the  verdict  is  against  the  evidence 
and  excessive.  We  do  not  think  so.  In  a  case  of  this 
kind,  with  two  concurring  verdicts,  before  different  judges 
— ^the  second  verdict  in  excess  of  the  first — we  should  re- 
quire, certainly,  a  very  clear  case  of  bias,  prejudice  or 
departure  from  the  evidence  to  warrant  our  interference. 
Such  a  case  is  not  before  us. 

Affirmed. 
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Wilson  v.  Beuteb,  et  al. 

I.  Mechanics'  lien:  judomkht:  sale  undxb.  The  special  execntion 
proYided  by  section  1864  of  the  Revision,  for  the  enforcement  of  a 
mechanics'  Vien,  mnst  be  in  conformity  with  the  judgment  establishmd^ 
the  lien. 

2. It  was  accordingly  hM,  where  a  Judgment  was  rendered  estab- 

liahiqg  a  mechanics'  lien  against  the  bnildiqg  alone,  instead  of  against 
both  the  building  and  lot  on  which  it  was  situated,  that  a  special  execu- 
tion against  both  was  not  authorleed,  and  that  a  sale  made  thereunder 
was  Toid. 

8  Contract:  ooHDinoir  aqaihst  assigxmkht:  tcndob  AirD  yxvobx. 
Where  a  contract  for  the  sale  of  real  estate  stipulated  ,that  no  assign- 
ment of  the  premises  should  be  valid  unless  the  same  should  be  indorsed 
on  the  contract  and  countersigned  by  the  vendor,  it  was  held^  that  this 
provision  being  for  the  benefit  of  the  vendor,  he  alone  could  insist  upon 
its  enforcement,  or  object  that  an  assignment  was  void  because  it  was  not 
complied  with. 

4.  Stamps  t  xobtoaok  :  xtfsot  or  post-staxpixo  :  suBsaansNT  fuxoha- 
UEBs.  A  mortgage  insufficiently  stamped  is  not  absolutely  void  as  be- 
tween the  parties  thereto  and  subsequent  purdiasers  having  actual  notice 
of  its  existence,  and  as  to  them  it  will  be  entitled  to  preference  if  after- 
ward properly  stamped  under  authority  of  the  revenue  collector  within 
the  time  allowed  by  law.  The  case  of  MeBritU  v.  Doty,  28  Iowa,  122, 
distinguished  ttom  the  present  one. 

Appeal  from  OenercU  Term,   Third  District  {PottatooU 
tamie  county). 

Friday,  July  22. 

Mortgage  foreclosure. — Beuter  made  the  mortgage 
May  2,  1867,  to  plaintiff,  Wilson,  but  it  was  not  properly 
stamped.  In  this  condition  it  was  filed  for  record  on  the 
6th  of  the  same  month.  On  the  25th  of  April,  1868, 
upon  application  to  the  proper  collector,  the  mortgage 
was  stamped,  and  the  stamp  canceled  as  allowed  by  law ; 
this  fact  being  entered  of  record,  and  the  mortgage  refiled 
and  again  recorded. 
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What  title  Beuter  bad  to  the  lots  in  controversy  at  the  * 
time  of  the  mortgage  does  not  appear.  He  was,  however, 
in  possession  of  the  same,  and  engaged  in  building  a 
house  thereon,  the  same  being  afterward  known  as  the 
"  Sherman  House."  On  the  8th  of  May,  1867,  he  took 
a  written  contract  to  convey  these  lots,  from  one  Blair, 
upon  the  conditions  therein  mentioned.  This  agreement 
contained  this  clause  :  '*And  it  is  further  stipulated  that 
no  assignment  of  the  premises  shall  be  valid  unless  the 
same  shall  be  endorsed  hereon  and  countersigned  by  the 
said  Blair  or  his  assigns."  This  agreement  he  assigned  to 
Sogers  &  Eaton,  June  18,  1867  ;  they  to  Sherman,  Octo- 
ber 30,  1867  ;  and  he  to  Mcintosh,  April  28,  1868 ;  and 
he  to  Harker,  May  11,  1868.  These  parties  all  had 
actual  knowledge  of  plaintiff's  mortgage. 

Certain  parties,  for  lumber  furnished  for  the  house, 
instituted  their  action  to  enforce  a  mechanic's  lien. 

Whether  by  their  petition  they  sought  a  lien  upon  the 
house  and  lots  or  the  house  alone  does  not  appear ;  but 
the  judgment  recognized  a  lien  perfected  upon  the  *'  Sher- 
man House  ;■'  foreclosed  the  equity  of  redemption  of 
defendants,  including  the  present  plaintiff;  ordered  it  to 
be  sold,  and  that  a  special  execution  issue  accordingly. 

That  was  November  30,  1867.  Under  this,  a  special 
execution  issued  December  3,  1867,  commanding  a  sale 
of  the  lots  ;  and  thereunder  said  lots  were  sold  to  Sher- 
man (above  named),  and  a  deed  made  to  him  December 
31,  1867.  At  the  time  he  transferred  the  Blair  contract 
he  executed  to  Mcintosh  a  quitclaim  deed,  and  Mcintosh, 
in  like  manner,  quitclaimed  to  Harker,  June  16, 1868. 

November  26,  1869,  plaintiff  had  judgment  of  fore- 
closure against  Beuter  and  certain  lienholders  for  the 
amount  of  the  note  first  due  and  secured  by  his  mortgage, 
and  the  suit  was  continued  as  to  the  other  defendants, 
including  those  now  prosecuting  this  appeal.     This  was 
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consolidated  afterward  with  this  action  to  foreclose  for 
the  second  and  remaining  note.  Upon  the  Anal  hearing 
the  court  directed  the  sale  of  the  property,  including  the 
house  as  well  as  the  lots,  and  that  the  proceeds  be 
applied,  jvrst^  to  the  payment  of  the  mechanics'  lien,  to  be 
paid  to  the  person  entitled  to  it  by  assignment  or  other- 
wise ;  second^  to  plaintiff's  judgment  of  November  26, 
1869  ;  and  third,  to  the  last  note.  From  this  judgment 
Sherman  and  Harker  appealed  to  the  general  term,  and 
from  a  judgment  of  affirmance  there  Harker  alone  appeals 
to  this  court 

W.  F.  Sappy  P.  D.  Michle  and  MorUgomery,  Reed  cS 
James  for  the  appellant. 

Baldmn  <&  Wright  and  M.  Holbrook  for  the  appellee. 

Wright,  J. — Several  questions  are  made  in  this  case, 
but  they  may  be  considered  under  two  general  heads. 

I.  As  to  the  effect  of  the  judgment  and  sale  under 
the  mechanics'  lien  upon  the  rights  of  these  parties. 
1.  BfBCHANioB'  T^^^^^  is  QO  doubt  but  that  the  material  men 
mSt:  Mof  might  have  had  their  lien  attach  to  the  lots 
^^''  as  well  as  to  the  house.     It  seems,  however, 

that  for  some  cause  not  disclosed  they  took  it  against  or 
had  it  attach  to  the  building  alone.  This  they  may  have 
deemed  the  better  course,  in  view  of  Renter's  title  and 
plaintiff's  mortgage,  for  the  law  attaches  such  a  lien  to 
the  house  in  preference  to  a  prior  mortgage  on  the  lots. 
Rev.  §  1855. 

This  then,  was  the  judgment  under  which  appellant 
clartns,  and  the  law  says  that  the  special  execution  to 
be  issued  thereon  shall  be  in  conformity  with  sidd  judg- 
ment Rev.  §  1864.  When,  therefore,  a  special  execution 
issued  commanding  a  sale  of  the  lots,  there  was  a  depar- 
ture from  the  judgment,  and  the  sale  thereunder  would 
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certainly  not  date  the  purchaser's  title  thereunder  as  to 
the  lots  back  to  that  of  the  lien.  Nor  would  it  do  to  say, 
that,  under  such  a  sale,  the  purchaser  would  at  least  he 
entitled  to  the  house,  as  against  plaintiff.  The  judgment 
in  the  mechanics'  lien  case,  which  it  is  claimed  binds  him, 
related  to  the  house,  not  to  the  lots.  There  was  no  war- 
rant for  the  special  execution,  nor  for  the  sale,  in  the  judg- 
ment. He  is  estopped  by  the  j  udgment,  so  far  as  it  extends, 
but  not  from  asserting  rights  not  adjudicated  thci*ein. 
And  when  the  court  preserved  the  priority  of  the  mechan- 
ics' lien  on  the  lots  as  well  as  the  house  (for  this  is  the 
effect  of  the  judgment  from  which  defendant  now  appeals), 
he  certainly  has  no  ground  of  complaint.  Cooley  v. 
Brayton^  16  Iowa,  10,  is  not  this  case.  There  the  defect 
in  the  writ  was  "  a  mere  misprision  of  the  clerk  "  in  fail- 
ing to  fill  a  blank  in  an  execution,  and  the  action  was  for 
the  recovery  of  the  real  property  sold  under  the  writ. 
Here  the  writ  was  not  warranted  by  the  judgment,  and 
the  contest  is  between  conflicting  liens. 

II.  How  fer  were   defendants  affected   by  the    plain- 
tiff's mortgage  ?     And  here,  first,  it  is  contended  that  by 
the  terms  of  the  Blair   contract  the  mort- 
^cotSSod^'     g*^®   was  not   valid,  because   the  vendor's 
ment?  yendor    asscut  thereto  was  uot  indorsed  on  the  con- 

and  TB&dM. 

tract  and  countersigned  by  him.  To  this  it  is 
answered  :  1.  That  it  was  made  before  the  contract  with 
Blair,  when  Renter  was  in  possession,  engaged  in  build- 
ing the  house,  and  what  other  title  he  had  is  not  disclosed. 
2.  It  may  well  be  doubted  whether  a  mortgage  is  an 
assignment  within  the  meaning  of  the  contract.  3.  But 
if  so,  then  the  stipulation  was  for  Blair's  benefit,  and 
he  alone  can  insist  upon  its  enforcement  These  defend- 
ants do  not  succeed  to  his  rights  in  this  respect. 

Second.  The  claimed  defect  in  the  mortgage  for  want 
of  a  stamp,  and  the  effect  thereof  upon  appellant's  rights. 
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V 

4.  8TAVF8 :        That  every  purchaser  under  the  Blair  contract ' 
Sftl3f^^ort-    fai^w  of  the  existence  of  this  mortgage,  as  also 
ra^ofnt       that  it  was   recorded,  the   amount  thereby 
puroiuueni.       gecured,    and   that   they  bought  upon   hy- 
pothesis that  it  was  at  least  a  possible  prior  lien,  which 
would  have  to  be  met,  is  very  well  established.     It  was 
talked  over,  and  their  purchases  were  made  with  reference 
to  it     In  addition  to  this  the  first  action  to  foreclose  was 
commenced    October    9,    1867,  being  before  appellant 
acquired    an   interest   in   the  property.     Then,  too,  the 
moi*tgage  was  properly  stamped  and  recorded  before  he 
(Barker)  purchased.     He  then  had  both  actual  and  con- 
structive notice. 

We  hold  that  defendants  acquired  no  right  to  this 
property  **  in  good  faith,"  within  the  meaning  of  the 
revenue  act.  Amendments  to  act  of  June  30,  1864,  148, 
149,  Laws  of  July  13, 1866.  As  against  plaintiff's  mortgage, 
and  as  to  this  appellant,  there  is  of  course  no  room  for 
controversy,  for  he  bought  (as  did  his  grantor  Mcintosh) 
after  the  mortgage  was  properly  stamped  and  filed  for 
record. 

In  the  case  of  McBride  v.  Doty^  23  Iowa,  122,  relied 
upon  by  the  appellant,  the  parties  claiming  adversely  to  the 
mortgage  had  no  actual  knowledge  of  its  existence,  nor 
were  any  of  their  rights  relinquished  subsequent  to  the 
restamping.  In  this  case,  upon  the  assumption  that  plain- 
tiff could  under  the  law  obtain  the  proper  officer  to  duly 
stamp  the  instrument,  it  was  good  as  between  the  parties 
to  it  And  it  was  equally  so  as  between  plaintiff  and 
those  having  actual  knowledge  of  its  existence,  as  did 
these  defendants.  If  they  purchased  with  this  knowledge, 
resting  upon  impressions,  as  some  of  them  doubtless  did, 
that  they  were  not  affected  thereby,  because  of  the  defect- 
ive stamping,  they  also  knew,  as  well,  that  if  the  plaintiff 
oould  bring  himself  within  the  law,  he  could  have  the 
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defect  cured,  and  that  thereafter  the  mortgage  could  '*  be 
used  in  all  the  courts  and  places  in  the  same  manner  and 
"with  like  effect  as  if  it  had  been  originally  stamped'^ 
(amendments  above).  Any  other  yiew  would  require  us 
to  give  a  different  construction  to  this  law  from  what 
applied  to  other  cases  of  purchasers  with  notice  of  an  out- 
standing, good  faith  instalment,  improperly  executed  or 
recorded.  And  for  the  claimed  distinction  we  know  of 
no  good  reason.  The  case  of  Bern/  v.  Boyd,  28  Iowa,  409, 
does  not  bear  upon  this.  There  the  question  was  whether 
the  stamp  upon  a  note,  good  for  a  first  mortgage,  would 
be  equally  as  efficient  for  a  second  mortgage  upon  other 
property  to  secure  the  same,  not  executed  until  long  after. 
It  was  held  that  it  would  not.  There  was  no  question 
of  actual  notice  in  the  case.  See  in  this  connection 
McAfferty  v.  Hale^  24  Iowa,  355.  The  contract  between 
plaintiff  and  Beuter  was  not  void 

AJfirmed* 


Chadboubne  k  FoBSTEB  y.  Oilman,  et.  uas. 

!•  Teniie :  mobtqagx  roBBOLOflxr&x.  TJnder  section  2796  of  the  ReTision, 
an  action  for  the  forclosnre  of  a  mortgage  on  real  property  must  he 
hronght  in  the  county  in  which  the  subject  of  the  action  or  some  part 
thereof  is  situated. 

2l    It  was  accordingly  hM^  in  an  action  to  foreclose  six  different 

mortgages  upon  distinct  parcels  of  land  lying  in  six  different  counties, 
each  given  to  plaintiff  to  secure  a  distinct  portion  of  a  promissory  note 
therein  described,  that,  as  to  the  five  mortgages  on  the  lands  lying 
in  the  counties  other  than  that  in  which  the  action  was  commenced,  the 
Tenue  was  wrong,  and  that  the  court  had  no  jurisdiction  to  try  any  iasuea 
ttiaiig  thereon. 
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...  I  ifa 

Chadboorne  fc  Forvter  t.  Gilman. 

Appeal  from  Dubuque  Circuit  Court. 

Friday,  July  22. 

Action  upon  three  promissory  notes  made  by  defend- 
ant, Gilman,  to  plaintiffs,  and  to  foreclose  six  separate 
mortgages  given  to  secure  distinct  portions  of  said  notes. 
The  mortgages  were  on  distinct  parcels  of  land  lying  in 
six  different  counties,  one  only  being  in  the  county  of 
Dubuque,  where  this  action  was  brought.  The  defend* 
ants  moved  to  strike  out  so  much  of  the  petition  as  related 
to  the  five  mortgages,  and  also  moved  for  change  of 
venue.  Both  were  overruled  ;  answer  in  denial ;  trial  to 
jmy  ;  verdict  and  judgment  for  plaintiffs  for  full  amount 
of  notes  and  foreclosing  all  the  mortgage&  The  defend* 
ants  appeal. 

Roberts,  FouJce  <&  Burt  for  the  appellants. 

H.  A,  Wiltse  for  the  appellees. 

Cole,  Ch.  J. — ^This  suit  is  brought  to  recover  upon 
three  notes,  and  to  foreclose  six  mortgages  upon  as  many 
parcels  of  land  situate  in  six  different  counties.  Each 
mortgage  was  for  a  specified  sum,  a  part  of  the  note 
described  therein.  The  action  was  brought  in  Dubuque 
county,  where  one  of  the  parcels  mortgaged  was  situated. 
The  original  notice  was  served  on  the  defendants  in  Har- 
din county,  and  the  affidavit  annexed  to  the  motion  for  a 
change  of  venue  states  that  the  defendants  reside  in  that 
county. 

The  defendants,  on  entering  their  appearance,  moved 
to  strike  from  the  petition  so  much  thereof  as' related  to 
the  foreclosure  of  the  five  mortgages  upon  lands  situated 
in  counties  other  than  Dubuque,  for  the  reasons  that  the 
circuit  court  of  Dubuque  county  had  not  jurisdiction  to 
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hear  or  determine  any  issues  thereon,  and  that  the  same 
were  improperly  joined  with  the  other  cause  of  action. 
This  motion  was  overruled  and  excepted  to,  and  the 
ruling  is  now  assigned  as  error. 

It  is  provided  by  our  statute,  Eevision,  section  2795,  that 
an  action  for  the  foreclosure  of  a  mortgage  of  real  prop- 
erty ^^mtist  be  brouffht  in  the  county  in  which  the  subject 
of  the  action  or  some  part  thereof  is  situatedJ^  Each 
mortgage  constitutes  a  separate  part  of  action,  and  the 
mortgage  of  land  in  Dubuque  county  cannot,  under  this 
provision  of  our  statute,  be  said  to  be  a  pail  of  the  sub- 
ject of  the  action  upon  the  other  mortgages.  And,  again, 
the  objection  as  to  misjoinder  must  have  been  well  taken, 
also,  for  our  statute  provides,  Revision,  section  2844,  that 
only  those  causes  of  action  may  be  joined  where  suit  on 
all  may  be  brought  in  the  same  county.  And,  as  we  have 
seen,  the  suit  to  foreclose  each  mortgage  must  be  brought 
in  the  county  where  the  mortgaged  real  estate  is  situated* 
It  was  error,  therefore,  to  overrule  the  motion. 

For  this  error  the  judgment  must  be  reversed.  It  is 
unnecessary  therefore  to  discuss  the  question  of  change 
of  venue.  The  doctrine  as  applicable  thereto  may  be 
found  in  Breckinridge  v.  Broion,  9  Iowa,  396 ;  Cole  v. 
OonnoTf  10  id.  299 ;  Finnegan  v.  Manchester,  12  id.  521. 


Reversed 
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Nelson  y.  Eyebett. 

Xortgage)  fnruLAnoH  fob  attoutst's  ri:  vimiT:  naAinani. 
A  BtipnUtion  in  a  mortgage ,  that  if  it  becomes  necessary  to  foredose 
a  reasonable'  amount  shall  be  allowed  as  an  attorney's  fee  and  taxed 
as  part  of  the  costs,  is  not  usurious  s  and  a  reasonable  fee  may  bo 
recoyered  as  part  of  the  costs,  without  any  ayerment  in  the  petition 
as  to  what  amount  is  a  reasonable  fee. 

Appeal  from  Tama,  District  Court 

Friday,  July  22. 

AoTiON  to  foreclose  a  mortgage.  The  plaintiff  appeals. 
The  further  facts  are  stated  in  the  opinion. 

Strvible  (&  Bradshaw  for  the  appellant. 

Stivers  (&  Sagely  for  the  appellee. 

C!oLB,  Ch.  J. — The  petition  contains  the  usual  and 
necessaiy  averments  in  an  action  upon  a  note  and  to 
foreclose  a  mortgage  given  to  secure  the  paynient  of  the 
same,  and  contains  also  this  further  averment :  ''  That  at 
time  of  the  execution  of  said  note  and  mortgage,  and  as 
part  of  the  consideration  thereof,  said  defendant,  Lyman 
Everett,  expressly  agreed,  that,  if  it  became  necessary  to 
foreclose  the  moilgage,  the  oourt  should  allow  a  reasona- 
ble amount  as  attorney's  fee,  and  taxed  as  part  of  the  costs 
of  foreclosing  the  same,  which  said  agreement  is  part  of 
said  mortgage,  and  a  clause  thereof;"  and  he  also  asked  for 
judgment  **and  costs  including  attorney's  Cmj."  A  copy 
of  the  mortgage  is  annexed  to.  the  petition,  and  a  clause 
thereof  is  as  follows,  to  wit:  **It  is  also  agreed  by  the 
mortgagors,  that  if  it  becomes  necessary  to  foreclose  this 
mortgage,  a  reasonable  amount  shall  be  allowed  as  an 
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attomey's  fee,  and  taxed  as  part  of  the  costs  of  fore- 
closing." 

There  was  no  appearance  or  answer  by  the  defendant, 
and  judgment  of  foreclosure  was  rendered  by  de&ult 
At  the  time  plaintiff  introduced  his  proof  after  the 
defJEiult,  he  offered  to  prove  what  was  a  reasonable  attor- 
ney's fee  for  foreclosing  the  mortgage  ;  but  the  court 
revised  to  hear  such  proof,  and  refused  to  allow  plaintiff 
any  sum  whatever  for  attorney's  fees,  as  costs  or  other- 
wise ;  and  this  refusal  is  the  only  error  assigned. 

It  was  error  to  reject  the  offered  proof.  The  petition 
alleges,  and  this  is  not  controverted,  that  as  a  part  considera- 
tion of  the  note  and  mortgage,  the  defendant  agreed,  that 
in  case  of  foreclosure,  the  court  shall  allow  an  attorney's 
fee  as  part  of  the  costs.  This  averment  negatives  all  idea 
of  usury  under  the  cover  or  pretext  of  an  attorney's  fee. 
Nor  is  there  any  force  in  the  objection  by  appellee's  coun- 
sel here,  that  the  petition  does  not  contain  an  averment 
that  it  had  ^^  become  necessary  to  foreclose  the  mortgage," 
or  an  averment  of  what  was  a  retoonable  attorney's  fee. 
For  while  it  is  true,  that  in  cases  of  default,  ordinarily  no 
proof  can  be  offered  by  plaintiff  except  in  support  of  the 
allegations  of  his  petition,  yet  it  will  be  remembered  that 
the  proof  offered  in  this  case  was  not  in  support  of  the 
right  of  action,  but  as  to  the  question  of  costs  and  the 
proper  taxation  thereof.  The  plaintiff  could  not  aver 
what  would  be  a  reasonable  attorney's  fee  until  the  services 
were  rendered,  and  thus  the  basis  of  determining  their 
reasonable  value  became  manifest.  The  necessity  for  the 
foreclosure  was  shown  by  the  result  of  the  action.  The 
consideration  for  the  defendant's  promise  was  sufficiently 
averred.  The  ruling  rejecting  the  offered  proof  is  reversed 
and  the  cause  remanded,  with  instructions  to  hear  the 
proof  and  tax  the  costs  accordingly. 

Beversed. 

Vol.  XXIX. — 24 
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"Welch  V.  B arris. 

Welch  and  WEiiOH  v.  Bubris,  Guardian. 

Ovardlan  and  Wards  pixhoir  mohet:  allowahos  to  parbht  roa 
8UPP0BT.  Fands  in  the  hands  of  a  guardiaOi  belonging  to  his 
wards  derived  ttom  a  pension  allowed  to  them  on  aoooant  of  the 
services  and  death  of  their  fkther  in  the  military  service  of 
the  United  States,  is  not  exempt  fcom  liability  from  their  support ; 
but  to  Justify  an  order  of  allowance  therefVom  to  the  surviving  pa- 
rent for  their  past  support,  would  require  a  stronger  showing  thmo 
for  a  fhture  aUowance,  and  should  only  be  made  under  special  cir- 
oomstanoes. 

Ajjpeal  from  Jefferson  Circuit  Court. 
Friday,  July  22. 

Plaintiffs  allege  that  in  March,  1864,  one  David  Pof- 
fenbarger  died  of  disease  contracted  in  the  military  ser- 
vice as  a  private  in  Co.  D,  19th  regiment  Iowa  volun- 
teers and  left  surviving  him  the  plaintiff  Nancy,  his 
widow,  and  five  children,  then  aged,  respectively,  two, 
four,  six,  eight  and  ten  years  ;  that  his  widow,  the  plain- 
tiff Nancy,  made  application  for  a  pension,  to  which  she 
was  entitled  and  would  have  obtained  but  for  the  fact, 
that,  pending  her  application,  she  married  the  plaintiff 
Philip  ;  that,  after  her  marriage,  the  defendant,  Benjamin 
BuxTis,«  was  appointed  guardian  for  the  children,  and 
applied  for  and  obtained  the  pension  for  them ;  that  he 
has  received  of  their  pension  and  bounty  money,  on 
account  of  the  militaiy  service  of  their  father,  the  sunn 
of  $922.27  ;  and  the  pension  will  be  continued  to  the 
children  until  they  severally  arrive  at  16  years  of  age ; 
that  since  the  death  of  said  David  Poffenbarger  the  plain- 
tiff Nancy  maintained  and  supported  said  children  up 
to  the  date  of  her  marriage  ;  and  that  since  said  marriage 
both  plaintiflb  have  furnished  necessaries  for  said  children 
and  maintained  them.     The   plaintiffs  ask  for  an  order 
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requiring  the  defendant,  as  guardian,  to  pay  them  $1,500 
for  the  necessaries  already  and  heretofore  furnished,  and 
also  for  an  order  fixing  the  amount  and  requiring  him  to 
pay  the  same  to  plaintifis  for  the  future  maintenance  of 
said  minors. 

The  defendant  demurred  to  the  petition,  because,  firsts 
the  petition  does  not  state  any  cause  of  action,  for  that 
the  pension  money  is  exempt  from  liability  for  debts ; 
ifecand,  the  court  has  no  power  to  order  allowance  for 
past  support,  but  only  for  future  ;  and  third,  the  petition 
shows  plaintii^  to  be  either  parents,  or  in  loco  parentis, 
and  bound  to  support  the  children,  etc.  This  demurrer 
was  sustained,  so  for  as  the  claim  for  past  support  was 
concerned ;  and  on  final  hearing  an  order  was  made 
allowing  plaintiffs  one  dollar  per  week  for  each  child 
until  they  attained  the  age  of  16  years.  The  plaintifSs 
appeal  from  the  judgment  sustaining  the  demurrer. 

D,  P.  Stubbs  for  the  appellants. 

McGoid  <&  Herron  for  the  appellee. 

Cole,  Qi.  J.  —  In  our  opinion  no  advantage  arises  to 
either  party  to  this  controversy  by  reason  of  the  fact  that 
the  money  in  the  hands  of  the  guardian  came  from  the 
bounty  of  the  government,  in  the  shape  of  pensions  to 
the  minor  children  of  a  deceased  soldier. 

Nor  is  there  any  such  showing  in  the  petition  as  would 
justify  a  court  in  making  an  order  of  allowance  for  the 
past  support  of  the  children.  Such  an  order  would  only 
be  made  under  special  circumstances ;  and  to  justify  it 
would  require  a  stronger  case  than  to  procure  an  order 
for  future  allowance,  or,  at  least,  all  the  facts  requisite  for 
a  future  allowance  and  a  satisfactory  showing  why  appli- 
cation for  such  allowance  was  not  made  in  advance.  In 
this  case  there  is  no  averment  as  to  the  condition  of  the 
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parties ;  no  showing  that  the  plaintiffs  are  not  wealthy, 
or  at  least  abundantly  able  to  maintain  the  childr^. 
For  aught  that  appears  the  father  may  have  left  them  a 
good  homestead,  and  under  such  circumstances  as  to  cast 
an  addititional  obligation  upon  the  mother  to  support 
them.  Without  some  showing  as  to  the  condition  of  the 
parties  or  excuse  for  not  applying  in  advance,  their  right 
to  a  pension  being  known,  there  was  certainly  no  error 
in  sustaining  the  demurrer. 

Affirmed. 


Jones  &  Co.  y.  Middleton  et  al. 

Pomiflsory  note  :  dimamd  and  notios:  pLBADiva.  Where  a  note  pay- 
able to  order  is  indorsed  after  dne,  demand  must  be  made  and 
notice  given  within  a  reasonable  time  in  order  to  hold  the  indoraer } 
and  in  an  action  against  him  such  demand  and  notice  mnat  ba 
ayerred  in  the  petition. 

Appeal  from  Hamson  District  Court. 


Monday,  July  25. 

Middleton  made  his  note  to  Dalley  &  Zeisley,  pay- 
able to  their  order ;  after  due,  Dalley  &  Zeisley  indorsed 
it  to  W.  A,  Jones  &,  Co.,  the  plaintiffs.  In  the  suit  to 
enforce  the  payment  of  this  note  the  petition  does  not 
state  that  demand  was  made  of  the  maker  and  notice  given 
to  the  indorsers  of  non-payment  before  suit.  A  demurrer 
was  filed  to  the  petition  for  this  reason  and  sustained. 
The  ruling  upon  the  demun*er  is  the  error  assigned. 

P.  D.  Michel  for  the  appellant 

M.  Holbrooke  for  the  appellee. 
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Williams,  J.  —  A  note  payable  to  order  is  transferable 
by  indorsement  after  due,  and  is  so  far  negotiable.  We 
see  no  good  reason  for  excusing  the  indorsee  from  making 
.  demand  when  the  transfer  is  made  in  good  faith.  It  is 
said  that  a  note  so  transferred  after  due  is,  as  respects  the 
obligations  of  the  parties,  like  a  note  payable  on  demand ; 
and  the  same  rule  we  think  should  hold  that  goyems 
demand  notes.     2  Parsons  on  Notes  aud  Bills,  13. 

Demand  should  be  made  and  notice  given  within  a 
reasonable  time,  and  demand  and  notice  should  be  stated 
in  the  petition. 

Affirmed* 


Oabd  y.  Clabx. 

1.  Partnerdllp :  powbbs  Ansa  dissolutiov.  A  member  of  the  part- 
nership, after  dissolation  thereof,  is  authorised  to  defend,  in  the 
name  of  the  partnership,  a  suit  against  the  firm,  to  appeal  from  the 
Judgment,  and  to  procore  sureties  on  the  appeal  bond  necessary  to  thai 
end. 

2. It  is  accordingly  AeU,  that  tho  members  of  the  partnership  are 

liable  in  snch  case  to  a  snrety  on  the  appeal  bond,  who  Is  afterward 
compelled  to  pay  the  Judgment. 

Appeal  from  Henry  District  CourL 

Monday,  July  25. 

Thb  facts  are  sufficiently  stated  in  the  opinion, 

L.  O.  Palmer  for  the  appellant 

Ambler  &  Babb  for  the  appellee. 

WiLLfAics,  J.  —  The  defendant  was  a  member  of  a 
partnership  doing  business  in  Ohio,  under  the  name  of 
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6ard,  Clark  &  Co.  In  Preble  county,  Ohio,  one  Pier- 
son,  after  the  dissolution  of  the  partnership,  brought  suit 
against  the  partnership,  and  obtained  service  upon  each 
of  the  members  of  the  partnership,  and  recovered  judg- 
ment in  the  court  of  common  pleas  of  the  county.  Grard, 
Clark  &  Co.  appealed  to  the  district  court  of  Preble 
county,  Ohio,  and  Levi  Gard,  the  plaintiff  in  this  suit, 
not  a  member  of  the  partnership  of  Gard,  Clark  &  Co., 
signed  the  appeal  bond  in  the  case  of  Pierson  v.  Clarke 
Gard  &  Oo.  Judgment  was  rendered  against  Grard, 
Clark  &  Co.,  in  the  district  court,  and  afterward  suit  was 
brought  on  the  appeal  bond,  and  judgment  rendered 
against  the  sureties  in  the  bond  which  was  paid  by  Grard, 
the  plaintiff  in  this  case.  To  recover  the  money  so  paid, 
this  suit  is  brought.  The  defendant  claims  that^  as  a  mem- 
ber of  the  partnership  of  Gard,  Clark  &  Co.,  he  is  not 
liable  to  pay  the  claim  of  the  plaintiff,  as  it  was  created 
after  the  dissolution,  and  after  the  authority  of  a  member 
of  the  partnership  to  bind  the  partnership  by  creating  a 
new  obligation  had  ceased. 

It  is  not  disputed  that  the  claim  paid  by  plaintiff  for 
Gard,  Clark  &  Co.  was  a  debt  duo  by  Gard,  Clark  k  Co., 
contracted  by  authority.  The  original  obligation  of 
Gard,  Clark  &  Co.  to  Pierson  was  valid.  The  question 
then  is  :  Can  a  suit  against  a  partnership,  after  dissolution, 
be  defended  by  a  partner  in  the  name  of  the  partnership? 
A  member  of  the  partnership  after  dissolution  is  bound 
to  pay  the  debts  of  the  partnership,  and,  as  an  incident 
of  this  obligation,  he  is  authorized  to  defend  suits  brought 
to  enforce  claims  not  valid  against  the  partnership,  and 
the  right  to  defend  includes  the  right  to  appeal,  and 
as  an  appeal  may  require  a  bond  with  sureties,  the 
right  to  defend  includes  all  that  is  necessary  to  make 
a  successful  defense.  The  procuring  of  sureties  in  an 
appeal  bond  is  a  power  that  a  partner  has  after  the  disso- 
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lution  of  the  partnership.  This  case,  then,  is  the  same  as 
if  the  appeal  had  been  taken  during  the  partnership  and 
the  surety  in  the  appeal  bond  had  paid  the  judgment 
against  the  partnership. 

The  judgment  in  the  district  court  was  for  plaintiff, 
and  it  is 

Affirmed. 


Chapel,  Egkeb  &  Dowlet  et.  ah  y.  Clapp  a.  al. 

Fnuidiileiit  oonTeyanee:  pAanoiPATioir  ih  v&aud  bttenbki.  Where 
a  yendor  coDTeys  property  with  the  intent  of  defiraading  hif  credit- 
ors, and  snch  fraudulent  intent  is  participated  in  hy  the  vendee,  his 
title  to  the  property  will  not  be  protected  nothwithBtandlng  he  paid 
a  sufficient  consideration  therefor. 

Appeal  from  Wapello  District  Oawt. 

Monday,  July  25. 

Action  in  chancery  to  subject  certain  lands  to  a  judg- 
ment against  Adaline  K.  Clapp,  one  of  the  defendants,  and 
in  favor  of  plaintiff.  Decree  for  plaintifS^.  The  defend- 
ants appeal.  The  fisicts  of  the  case  are  found  in  the 
opinion. 

Hendershott  &  Burton  for  the  appellants. 

A.  W.  Gaston  for  the  appellees. 

Beck,  J. — ^About  the  year  1839,  one  of  the  defendants, 
Mrs.  Adaline  K.  Clapp,  purchased  of  one  Oossage  lands 
amounting  to  about  349  acres,  receiving  from  him  a  deed 
for  about  77  acres  thereof,  and  an  obligation  to  convey  the 
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rest  upon  payment  of  the  remainder  of  th6  parchase 
money.  The  title  of  the  lands,  for  which  a  deed  was  not 
executed,  was  in  McClintock  and  Mrs.  Oiven,  and  Gos- 
sage  held  their  obligation  to  convey  upon  the  payment 
of  an  amount  of  the  purchase-money  which  he  owed 
them  upon  the  lands.  Mrs.  Clapp  executed  her  notes  to 
Grossage,  one  for  $2,000,  and  the  other  for  $824.73,  the 
sum  due  on  her  contract  with  him  for  the  land.  McClin- 
tock afterward  conveyed  to  Mrs.  Clapp  a  part  of  the 
lands  for  which  she  had  not  received  a  deed.  Mrs.  Clapp 
subsequently  conveyed  by  two  separate  deeds,  made  at 
different  times,  the  lands  for  which  she  had  secured  deeds, 
to  Leonard,  who  is  joined  as  a  defendant  A  few  months 
prior  to  these  conveyances  it  was  ascertained  that  Gos- 
sage  would  be  unable  to  pay  the  amounts  due  from  him  to 
Mrs.  Given  for  the  lands,  and  thereupon  it  was  arranged 
between  him  and  Mrs.  Clapp  that  he  should  be  released 
from  hi»  obligation  to  convey  the  lands,  and  she  should 
assume  his  payments,  and  take  the  conveyance  of  the 
lands  from  the  parties  he  had  contracted  with.  Upon 
this  arrangement  her  $2,000  note  was  given  up.  The 
other  note  had  before  been  placed  in  the  hands  of  plain- 
tiff or  their  agent,  to  secure  an  indebtedness  of  Gossage 
to  them.  Subsequent  to  this  arrangement,  Mrs.  Given 
conveyed  the  lands  which  Mrs.  Clapp  had  purchased  of 
Gossage,  and  for  which  she  had  not  yet  received  a  deed, 
to  Philo  L.  Clapp  and  Lewis  A.  Clapp,  sons  of  Mrs.Clapp, 
they  assuming  to  pay  the  amount  due  upon  the  contract 
between  Mrs.  Given  and  Gossage.  This  was  done  upon 
an  arrangement  between  the  mother  and  her  sons,  and 
was  about  the  date  of  this  conveyance  by  Mrs.  Clapp  to 
Leonard,  probably  a  month  later.  After  this  plaintifb 
recovered  judgment  upon  the  note  against  Mrs.  Clapp. 

Plaintiff  in  this  proceeding  seek  to  subject  all  of  the 
above  mentioned  lands  to  their  judgment,  claiming  that 
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the  conveyance  thereof  to  her  sons  and  Leonard  were,  as 
to  them  fraudulent,  and  therefore  void.  By  the  decree 
of  the  district  court  the  lands  conveyed  to  the  sons  are 
held  to  be  subject  to  the  judgment ;  the  transaction  as  to 
them  being  found  fraudulent  in  respect  to  plaintiff's 
rights,  and  the  conveyance  to  Leonard  is  declared  to 
have  been  given  to  secure  the  sum  of  $750,  with  interest, 
thereon,  and  is  accordingly  held  to  operate  as  a  mortgage, 
and  the  lands  conveyed  thereby  are  held  to  be  subject  to 
plaintiflb  's  judgment  after  the  payment  of  the  amount  so 
secured  therein.  The  lands  conveyed  to  the  sons  are 
ordered  to  be  sold,  and,  in  case  the  proceeds  thereof  do 
not  satisfy  the  judgment  of  plaintiffs,  the  decree  directs 
that  the  lands  conveyed  to  Leonard  be  also  sold,  and  that 
the  amount  secured  to  him  be  first  paid,  the  remainder  of 
the  proceeds,  or  so  much  as  may  be  necessary,  to  be 
applied  to  the  payment  of  plaintiff's  judgment. 

The  defendants  insist  that  the  decree  of  the  district 
court  is  not  supported  by  the  evidence,  and  to  reverse  the 
findings  of  fact  is  the  object  of  the  appeal.  Upon  a 
careful  examination  of  the  evidence,  which  is  not  volu- 
minous, we  are  of  the  opinion  that  it  well  supports  the 
decree  of  the  court  below.  A  discussion  of  the  evidence 
here  would  not  prove  profitable.  We  may  state,  however, 
two  or  three  facts  which  are  disclosed  by  the  evidence, 
which  lead  us  to  concur  with  the  district  court  Leonard 
is  a  brother  of  Mrs.  Clapp,  and  is  a  resident  of  Ohio* 
The  land,  since  the  alleged  conveyance,  has  been  in  the 
possession  of  the  other  defendants.  The  conveyance  was 
made  to  him  at  a  time  when  Mrs.  Clapp  was  pressed  for 
payment  of  the  claim  of  plaintiffs,  and  threatened  to  be 
sued  thereon,  and  very  near  the  time  of  the  conveyance 
of  the  other  lands  to  the  sons.  He  gives  no  evidence  in 
explanation  of  the  transaction,  and,  indeed,  we  do  not 
imderstand  that  the  counsel  of  defendants  complain  of 
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the  decision  of  the  court  below  in  holding  the  deed  to  him 
to  be  a  mortgage. 

The  conveyance  to  the  sons,  with  those  of  her  brother, 
was  of  all  the  real  property  of  Mrs.  Clapp,  and  at  or  about 
the  same  time  she  sold  them  all  her  pei-sonal  property. 
They  had  little  or  no  property  at  the  time,  and  for  the 
lands  it  does  not  appear  that  they  paid  her  any  thing, 
the  consideration  being  paid  wholly  to  Mrs.  Given.  They 
were  at  the  time  living  with  their  mother,  the  oldest 
being  not  much  past  twenty-one  yeai-s  of  age,  and  the 
others  being  less  than  twenty.  They  had  knowledge  of 
the  indebtedness  of  their  mother  upon  the  note  and  knew 
the  extent  of  the  property,  and  that  she  had,  to  them  and 
their  uncle,  disposed  of  all  of  it.  After  the  conveyance 
to  them  the  mother  continued  to  live  with  them,  and  there 
seems  to  have  been  no  change  in  the  family  caused  by  this 
transaction.  We  do  not  see  how  the  fact,  which  is 
attempted  to  be  proved,  namely,  that  they  paid  to  Mrs. 
Given  the  full  value  of  the  land,  can  determine  the  case 
in  their  favor.  If  the  object  was  to  protect  the  land  from 
their  mother's  debts,  the  transaction  would  be  fraudulent, 
notwithstanding  they  paid  full  value  for  the  land.  If 
property  be  conveyed  with  the  design  on  the  part  of 
the  vendor,  participated  in  by  the  vendee,  to  defraud  his 
creditors,  the  vendee's  title  to  the  propeaty  will  not  be  pro- 
tected, notwithstanding  he  paid  a  sufficient  consideration 
therefor. 

The  counsel  of  defendants  insist  that  the  decree  of  the 
district  court  should  have  required  the  lands  conveyed  to 
Leonard  to  be  first  sold,  and  the  proceeds,  after  paying 
the  amount  secured  to  Leonard,  applied  upon  plaintiff's 
judgment,  and  the  lands  conveyed  to  the  sons  to  be  sold 
to  supply  any  amount  of  the  judgment  that  may  remain 
unpaid  after  such  payment. 

As  the  counsel  who  make  this  objection  appear  for  all 
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the  defendants,  Leonard  included,  and  by  making  it  must 
be  understood  as  assenting,  on  the  part  of  Leonard,  to 
such  a  modification  of  the  decree  as  will  obviate  their 
objection,  and  as  such  a  modification  can  work  no  injustice 
to  plaiutifls,  for  they  will  still  resort  to  all  the  lands  for 
the  satisfaction  of  their  judgment,  though  sold  in  a  differ- 
ent order,  we  know  of  no  reason  why  the  modification 
suggested  may  not  be  made.  The  decree  of  the  district 
court  will  therefore  be  modified  by  a  proper  decree  in 
this  court,  requiring  the  sale  of  the  lands  conveyed  to 
Leonard  first,  his  incumbrance  being  first  paid  out  of  the 
proceeds,  and  the  remainder  of  the  proceeds  to  be  applied 
upon  plainti£&'  judgment,  and  the  lands  conveyed  to  the 
other  defendants,  the  sons  of  Mrs.  Clapp,  to  be  sold  to  pay 
any  amount  remaining  unsatisfied  upon  the  judgment. 
The  appellants  will  pay  the  costs  of  this  appeal. 

Modified  and  afiirmed. 


Dbtden  y.  Adams,  Garnishee. 

ChmislimeBt :  ahbwsr  of  oabibhes:  peowssoiit  note.  The  an- 
swer of  a  garnishee  that  he  holds  a  note  executed  hy  a  third  party  to 
the  debtor,  which  he  received  Arom  the  latter  for  the  purpose  of  pay- 
ing a  certain  jadgment  on  which  he  was  surety  for  the  stay  of  exe- 
cution, will  not  Justify  a  judgment  against  the  garnishee. 

Appeal  from  Poweshiek  District  OourL 

Monday,  July  25. 

Defendaitt  was  garnished  in  a  suit  against  D.  W. 
Baker.  In  his  answer  he  admits  that  he  had  received, 
prior  to  the  service  of  process  upon  him,  a  certain  note 
execated  by  another  to  the  judgment  debtor.     He  states 
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that  the  note  was  given  to  him  **  for  the  purpose  of  pay- 
ing a  certain  judgment  on  which  he  was  security  for  the 
stay  of  execution."  Another,  A.  W.  Ballard,  to  whom 
the  note  had  been  delivered  for  collection,  was  also  gar- 
nished, but  his  answer  is  not  given  in  the  record.  Upon 
a  trial  the  cause  was  submitted  to  the  court  without  a 
jury,  and  upon  a  finding  of  facts  the  cause  was  dismissed 
as  to  the  garnishee.     Plaintiif  appeals. 

Emory  &  Letois  for  the  appellant. 

Martin  &  Murphy  for  the  appellees. 

Beck,  J. — The  errors  complained  of  relate  to  the 
finding  of  facts  by  the  court  The  record  does  not  con- 
tain all  the  evidence  upon  which  the  finding  was  had; 
we,  of  course,  cannot  review  it. 

Plaintiff's  counsel  insists  that  from  the  answer  of  the 
garnishee  his  liability  appears.  Without  determining 
whether,  in  case  it  did  so  appear,  we  could,  without  all 
the  evidence,  review  the  judgment  of  the  district  court, 
it  is  sufficient  to  say  that  the  answer  avera  that  the  note 
was  received  by  the  garnishee,  for  a  specific  purpose,  the 
payment  of  a  judgment  upon  which  he  was  liable  as 
security,  under  a  contract  with  the  debtor.  The  law  will 
protect  the  right  of  the  garnishee  to  the  note  under  that 
contract,  and  will  not  do  what  it  would  forbid  the  judg- 
ment debtor — disregard  the  contract  and  defendant's 
claim  thereunder. 

Appellee  claims  that  no  exceptions  appear  to  the 
finding  «nd  rulings  of  the  court  below..  By  a  fair  con- 
struction of  the  record,  we  think  it  is  shown  that  the 
judgment  was  excepted  to  at  the  proper  time. 

Affirmed. 
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CiiABK  V.  WoLP  ei  cU. 

1.  Former  A^ndlcatioii :  Emor  oh  oirizKir  ot  sxmQuwxr  AOAiim 
00I7NTT :  ESTOPPEL.  A  judgment  against  a  county,  or  its  legal  r^pre- 
sentatiYeSy  in  a  matter  of  general  interest  to  all  the  people  thereof,  as 
one  respecting  the  levy  and  collection  of  a  tax,  is  binding,  not  only  on 
the  official  representatives  of  tho  county  named  in  the  proceeding  as 
defendants,  but  upon  all  the  citizens  thereof,  though  not  made  parties 
defendant  by  name. 

8.  JURISDICTION  :     STATE     AND     FEDERAL     COURTS.         The    holding,   in 

Ex  parte  Holman  et  al,  28  Iowa,  88,  that  where  a  federal  court  for  a 
state  has  decided  that  certain  prior  proceedings  of  a  state  court 
pleaded  as  a  defense  and  as  depriving  the  federal  court  of  jurisdiction, 
are  ineffectual  for  that  purpose,  such  decision  is  conclusive,  and  cannot 
be  collaterally  impeached,  followed  in  the  present  case.  Beck,  J.,  dis- 
senting on  tha  same  grounds  as  in  the  case  mentioned. . 

Ajfpeal  from   General   Term,  Mghth  District  {Johnson 

County). 

Monday,  July  25. 

Petition  for  writ  of  certiorari.  The  plaintiff  avers 
that  he  is  the  owner  in  fee  of  certain  real  property  in 
Iowa  City,  Johnson  county,  which  has  been  listed  and 
assessed  for  taxation  ;  that  the  defendants,  Lewis  R.  Wole 
and  others,  constitute  the  board  of  supervisors  of  said 
county,  and  the  defendant,  James  Cavanaugh,  is  auditor 
of  said  county  and  clerk  of  said  board.  That  on  the  first 
day  of  September,  1863,  the  then  judge  of  Johnson  county, 
assuming  to  act  under  authority  of  a  vote  of  a  part  of 
the  people  of  the  county,  but  in  truth  without  any 
authority  of  law,  issued  so-called  bonds  of  Johnson  county, 
with  coupons  attached,  to  the  amount  of  fifty  thousand 
dollars,  as  subscription  to  stock  of  the  M.  Sc  M.  E.  B.  Co., 
a  railroad  corporation  of  said  state  ;  that  on  December 
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fii*st,  1853,  the  said  county  judge,  in  like  manner,  issued 
other  fifty  thousand  dollars  to  the  Lyons,  Iowa,  R.  R.  Co., 
a  similar  private  railroad  corporation  of  this  state ;  that 
plaintifi*  did  not  vote  at  said  election. 

That  afterward  certain  judgments  are  alleged  to  have 
been  recovered  on  said  bonds  or  coupons  by  persons  and 
for  amounts  unknown  to  plaintiff,  and  in  suits  to  which 
he  was  not  a  party  nor  entitled  to  defend ;  that  at  the 
September  session,  1869,  said  board,  professing  to  be  un- 
der obligations  to  pay  said  bonds  or  judgments,  levied  a 
tax  to  pay  the  same  of  two  per  cent  on  the  assessed  value 
of  all  the  property  in  the  county,  in  addition  to  the  taxes 
authorized  by  law.  The  plaintiff  further  avers,  that  said 
subscription  was  unauthorized  and  in  violation  of  law, 
and  the  bonds  were  void,  and  the  attempt  at  taxation 
illegal  and  unconstitutional,  etc.  ;  that  on  the  third  day 
of  November,  1864,  in  an  action  brought  by  C.  H.  Berry- 
hill,  for  himself  and  other  citizens,  and  tax  payers  of  said 
county,  against  the  board  of  supervisoi-s  of  said  county,  a 
decree  was  rendered  by  this  court  whereby  the  said  board 
were  forbidden  and  perpetually  enjoined  from  levying 
any  tax  whatever  for  the  payment  of  said  bonds  or  cou- 
pons ;  that  said  judgment  has  in  no  manner  been  set  aside 
or  annulled  or  appealed  from.  The  plaintiff  asks  for  a 
writ  of  certiorari ;  that  the  levy  of  said  two  per  cent  tjix 
be  set  aside  as  illegal  and  void  and  for  other  proper 
relief,  etc. 

The  defendants  filed  their  joint  answer,  wherein  they 
admit  they  are  the  board  of  supervisors  and  auditor,  and 
that  the  tax  was  levied  as  stated ;  they  aver  want  of 
knowledge  of  the  plaintiff's  ownership  of  property  as 
claimed  by  him ;  they  deny  the  power  of  the  court  to  pass 
upon  the  legality  of  the  levy  ;  that  the  defendants  were 
not  exercising  judicial  functions,  nor  is  the  writ  of  certi- 
orari, applied  for,  authorized  by  law ;  they  aver  that  the 
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circuit  court  of  the  United  States  for  the  district  of  Iowa, 
has  full  and  exclusive  jurisdiction  of  the  parties  to  and 
subject-matter  of  this  action,  and  all  things  pertaining  to 
the  collection  of  said  tax  and  judgments  and  the  process 
therefor,  and  this  court  has  no  jurisdiction  ;  they  also  state 
the  several  judgments,  their  dates  and  amounts,  that  they 
are  still  due  and  unpaid,  and  were  regularly  recovered 
against  said  county  in  the  circuit  court  of  the  United 
States  for  the  district  of  Iowa,  on  full  defense  as  to  the 
illegality  and  invalidity  of  said  bonds ;  that  after  said 
judgments  were  recovered,  executions  were  issued  and 
returned  **no  property;"  that  afterward  an  alternative 
writ  of  mandiamus  was  issued  requiring  defendants  to 
levy  a  tax  to  pay  said  judgments  or  show  cause ;  that 
defendants  did  show  cause,  and,  among  other  things,  set 
up  the  very  illegality  and  invalidity  of  the  bonds  as 
averred  by  plaintiff  in  this  action,  and  the  decree  of  the 
district  court  of  Johnson  county  in  the  case  of  Benyhill 
for  himself  and  other  tax  payers,  etc.,  against  the  board ; 
that  said  court  adjudged  the  answer  insufficient,  and  that 
the  decree  and  injunction  was  void  and  of  no  effect,  and 
made  the  order  of  mandamus  peremptory  ;  that  said  order 
and  judgment  are  still  in  force  and  unreversed,  and  the 
tax  complained  of  was  levied  pursuant  thereto. 

And  the  defendants  further  state,  that  the  proposition 
voted  upon  by  the  people  for  the  issuance  of  said  bonds, 
contained  a  provision  for  the  levy  of  the  tax  for  their 
payment ;  that  this  plaintiff  was  a  citizen  of  the  county 
at  the  time  the  several  judgments  on  the  bonds  were 
rendered,  and  orders  and  judgment3  of  mandamus  were 
issued,  and  ever  since  1856';  that  the  decree  or  judgment 
oi  injunction  in  the  case  of  Berryhill  for  himself  and 
others  against  the  board  was  and  is  void,  for  the  reason 
that  no  owner  or  holder  of  said  bonds  was  made  a  party 
to  said  proceeding,  and  the  judgment  was  obtained  by 
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agreement  and  coUusioa ;  that  said  judgment  of  iiguno- 
tion  was  void  for  the  further  reason  that  this  court  had 
no  jurisdiction  to  limit  or  abridge  the  right  of  the  United 
States  courts  to  collect  its  judgments  and  compel  pay- 
ment by  the  usual  legal  process  in  such  cases ;  that  by 
reason  of  the  foregoing  matters  the  plaintiff,  the  tax- 
payers and  the  county  are  estopped  from  further  litigat- 
ing the  same ;  that  none  of  the  several  judgment  creditors, 
having  judgments  upon  said  bonds,  are  made  parties  to 
this  suit ;  that  they  are  the  real  parties  in  interest,  and 
necessary  parties  hereto,  and  should  be  made  defendants ; 
that  said  board  have  no  further  control  over  the  levy,  nor 
can  the  plaintiff  test  its  validity  in  this  suit. 

In  u  further  answer,  the  defendants  admit  the  issuance 
of  the  bonds ;  deny  their  illegality  ;  admit  the  levy  of  the 
tax ;  deny  that  it  is  illegal ;  admit  the  rendition  of  the 
judgment  of  injunction  at  the  suit  of  Berryhill  for  him- 
self and  other  tax  payers  against  the  board,  as  stated  by 
plaintiff,  but  deny  that  the  bond  judgment  creditors  are 
bound  thereby,  not  being  parties  thereto. 

Afterward,  the  parties  by  stipulation  agree  that  the 
plaintiff  owns  the  property  claimed  by  him  ;  that  he  was 
not  a  voter  at  the  time  the  bonds  were  issued ;  that  the 
proceedings  in  the  United  States  circuit  court  were  as 
stated  by  defendant,  except  that  plaintiff  was  not  a  party 
by  name  thereto,  but  the  same  was  against  the  county 
and  the  officers  thereof.  On  those  pleadings  and  admis- 
sions the  district  court  reserved  its  decision  for  the  general 
term,  and  thereon  the  general  term  denied  the  application 
for  the  writ  of  certiorari.     The  plaintiff  appeals. 

Bush  Clark  praise. 

Fairall  <&  Baal  and  Edmonds  <&  Bansam  for  the  ap- 
pellees. 
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Wbioht,  J. — In  view  of  the  prior  decisions  of  this 
court,  there  remains,  in  my  opinion,  but  one  question  for 
our  determination,  and  that  is,  whether  plaintiff  was 
barred  of  his  rights  as  a  judgment  plaintiff  by  proceed- 
ings on  the  part  of  third  persons  against  the  judgment 
defendants,  in  another  tribunal,  and  to  which  proceedings 
he  was  not  a  party  by  name.  It  seems  to  me,  that  as  to 
all  other  matters  and  questions  we  are  concluded  by' 
the  expressed  adjudication  of  the  federal  courts  in  these 
"county  or  railroad  bond  cases,"  as  well  as  by  long  settled 
rules  recognized  by  other  courts,  and  by  none  more  clearly 
than  by  this,  in  the  recent  case  of  Ex  parte  Holman^  28 
Iowa,  88.  What,  then,  is  the  question  before  us  ?  I  answer, 
just  this :  Were  the  rights  of  plaintiff,  under  the  Berry- 
hill  judgment,  cut  off  by  the  order  or  judgment  of  the 
United  States  circuit  court  for  Iowa,  ordering  the  recovery 
and  levy  of  the  tax,  to  which  the  county  and  its  officers 
were  made  parties  and  of  which  they  had  notice,  but  of 
which  the  plaintiff  had  no  notice  and  to  which  he  was  not 
a  party,  otherwise  than  as  a  citizen  of  the  county  and  as 
he  might  be  bound  in  virtue  of  such  relation  7  I  confesSj 
tiiat,  at  first — upon  the  argument — ^I  was  impressed  with 
the  plausibility  at  least,  if  not  entire  soundness,  of  plain- 
tiff's position.  For  the  general  proposition  was  incon- 
trovertible, that  a  yiiSLgoiQut  plaintiff  shall  not  be  con- 
cluded by  proceedings  on  the  part  of  third  persons 
against  the  judgment  defendant^  in  relation  to  said  judg- 
ment, to  which  plaintiff  was  not  a  party.  And  hence  the 
process  of  reasoning  seemed  to  be  plain  enough,  as  follows : 
Plaintiff  was  a  party  to  the  Ben-yhill judgment;  the  county 
and  its  officers  were  defendants ;  their  interests  were 
hostile  and  adverse ;  a  proceeding  against  the  county 
and  its  officers,  adjudging  that  judgment  void  or  of  no 
validity,  as  against  a  proceeding  by  the  bond-holders  for 
the  levy  of  a  tax,  certainly  ought  not  to  bind  plaintiff ; 

Vol.  XXIX. — 26 


202  SUPREME  COURT  OF  IOWA, 

Clark  T.  Wolf. 

for,  if  so,  then  it  would  occur,  in  the  face  of  the  rule  just 
stietted,  that  as  plaintiff  he  would  be  concluded  by  the 
action  of  third  persons  against  defendants,  whose  interests 
and  relations  to  the  controversy  were  advei-se  to  his. 
Further  reflection,  however,  led  me  to  distrust  the  cor- 
rectness of  the  first  impression,  and  I  am  now  forced  to 
believe  that  plaintiff  is  not  in  a  position  to  claim  the 
benefit  of  the  rule  stated, 

I  concede — indeed  I  do  not  understand  it  to  be  seriously 
controverted — ^that  plaintiff  is  entitled,  to  the  rights  and 
benefits  of  the  Benyhill  injunction.  I  think  it  is  as  well 
settled  that  plaintiff,  as  a  citizen  of  the  county,  is  bound 
by  a  judgment  against  the  county  in  a  court  having  juris- 
diction, or  against  the  board  of  supervisors,  they  being 
the  legal  representatives  or  agents  of  the  coimty.  If  this 
is  so,  then,  if  by  the  action  of  the  federal  court  against 
the  county  and  its  officers  the  citizens  of  the  county 
(including  plaintiff)  are  concluded,  I  confess  that  I  do 
not  see  what  plaintiff  ^s  rights,  as  a  party  to  the  Berryhill 
judgment,  arc  worth.  In  other  woixls,  the  diffei*ence  ia 
law,  and  for  any  purpose  either  practical  or  beneficial 
between  plaintiff  in  his  capacity  as  a  citizen  and  as  a 
party  to  the  injunction  judgment,  I  cannot  appreciate. 
He  has  no  right  and  can  claim  none  to  the  Berryhill 
decree,  except  in  virtue  of  his  capagity  as  a  citizen.  For 
only  in  this  way,  and  through  this  channel,  is  he  a  party 
to  it  He  is  not  so  by  name,  but  as  it  was  brought  by 
Berryhill  for  himself  and  others,  citizens  of  the  county, 
and  the  question  was  one  of  common  interest,  all  the 
citizens  are  treated  and  accepted,  in  theory,  as  parties,  and 
standing  as  Berryhill  does.  Now,  when  these  same 
citizens  are  concluded,  by  a  proceeding  against  the  county 
the  municipality  and  its  officers,  what  rights  have  they  left 
under  their  judgment  7  If  parties  to  the  second  or  federal 
judgment  or  adjudication,  where  is  the  warrant  for  saying 
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that  they  are  concluded  as  to  certain  matters,  or  in  certain 
capacities,  and  not  as  to  or  in  others  ?  The  effect  of  the 
adjudication  against  the  county  cannot,  in  my  opinion, 
be  thus  divided  up.  Let  us  look  at  the  matter  a  little  more 
at  length,  in  the  light  of  reason  and  principle.  Had  the 
county  the  power  to  contract  the  debt  upon  which  the 
federal  judgment  was  rendered  ?  I  say,  as  I  have  from 
my  place  here  repeatedly  for  the  last  twelve  years,  no ; 
none  under  the  statute,  none  inherently.  This  we  know 
has  been  held  over  and  over  again  by  this  court. 

But  suppose  a  tribunal,  having  jurisdiction,  determines 
in  a  case  before  it  that  the  bonds  are  valid,  and  renders 
judgment  accordingly  ;  that  from  this  judgment  there  is  no 
appeal ;  and  that  it  remains  in  full  force,  in  no  manner  dis- 
turbed or  set  aside.  Suppose,  further,  that  the  county 
should  obtain  an  injunction,  and  have  it  made  pei'petual, 
against  the  collection  of  these  bonds.  In  this  action,  in 
the  other  jurisdiction,  this  injunction  proceeding  is  pleaded 
in  bar,  but  is  expressly  held  to  be  no  defense,  and  this 
order  or  judgment  remains  undisturbed.  Now,  a  majority 
of  this  court,  in  the  case  of  Ex  parte  Hblman^  supra,  held, 
under  just  these  facts,  that  the  supervisors  could  not 
resist  a  process  commanding  the  levy  of  a  tax  to  pay  such 
judgment.  It  will  be  observed  that  then,  as  now,  I  at 
least  placed  stress  upon  the  fact  that  the  injunction  pro* 
ceedings  were  pleaded  and  held  not  to  be  a  bar.  I  have  not 
yet  been  called  upon  to  determine  the  effect  of  such  judg- 
ment as  against  an  injunction  not  pleaded.  Nor,  further, 
am  I  conscious  of  ever  having  held  anything  which  could 
be  construed  as  abridging  in  any  manner  the  power  of  the 
state  courts  to  exercise  their  rightful  and  constitutional 
jurisdiction,  both  to  render  and  enforce  their  own  judg- 
ments. The  rule  is  mutual  and  reciprocal,  that,  while  the 
gtate  courts  may  not  interfere  with  the  process  of  the  fede* 
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ral  courts,  neither  shall  the  federal  courts  with  those  of 
the  state. 

The  power  of  each,  however,  to  enforce  its  own  is  in 
no  manner  disturbed  by  the  rule  above  recognized.  And 
yet  it  by  no  means  follows,  in  my  opinion,  as  suggested 
by  counsel,  that  the  federal  process  is  so  omnipotent  and 
all  protecting  that  the  officer  thereunder  can,  without 
interference  by  the  state,  take  the  property  of  A.,  when 
the  writ  was  against  the  property  of  B.  Nor  does  it 
follow,  either,  that  when  property  has  come  to  A.  by  the 
judgment  of  a  state  court,  he  can  be  divested  of  that 
property  by  the  judgment  of  the  federal  court  to  which 
he  was  not  a  party.  The  protection  offered  to  the 
party  holding  adverse  to  the  federal  process  in  no  just 
or  proper  sense  interferes  with  the  jurisdiction  of  the 
federal  couits.  In  the  case  referred  to.  Ex  parte  Holman^ 
mipra,  the  holding  was  upon  the  plain  ground  that  the 
second  adjudication  concluded  the  county  as  to  the  effect 
of  the  injunction  upon  the  rights  of  the  creditors,  and 
that  its  correctness  could  not  be  thus  inquired  into  col- 
laterally. What  better,  then,  is  plaintiff's  situation  under 
the  same  or  similar  facts  ?  It  is  said  that  the  questions 
between  the  creditor  and  the  corporation  (municipal),  as 
the  case  now  stands,  is  one  of  legal  liability,  but  that  as 
between  the  county  (corporation)  or  its  officers  and  the 
citizen,  it  is  one  touching  the  power  and  extent  of  taxa- 
tion under  legislative  grant.  I  say,  if  this  be  the  argu- 
ment, then  it  would  be  equally  true  without  the  aid  of 
the  injunction  proceeding.  For  this  assumes  that  the 
citizen  is  not  bound  by  a  recovery  against  the  county, 
but  that  when  his  property  is  seized  to  pay  taxes  he  may 
question  the  power  of  the  county  to  contract  the  debt 
upon  which  the  recovery  was  had  ;  and  this,  it  will  be 
seen,  is  directly  in  the  face  of  a  most  important  proposi- 
tion above  stated,  to  wit :  that  the  judgment  in  the  circuit 
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coort  of  the  United  Stated  against  the  supervisors,  as 
plamtiff's  agents  (treating  now  of  his  rights  as  a  citizen 
only),  bound  him.  And  as  to  the  correctness  of  this 
there  can  be  but  little  doubt  It  must  be,  in  the 
abfience  of  fraud  or  collusion  or  the  like,  on  the  part  of 
the  municipal  officers,  that  the  legal  liability  of  the  county, 
being  once  fixed  by  a  valid  judgment,  the  citizen,  no  more 
than  the  county,  can  afterward  resist  the  collection  of  said 
judgment  upon  the  ground  of  the  want  of  power  to  con- 
tract the  debt  That  stage  in  the  controversy  is  past  K 
the  officers  shall  attempt  to  make  a  levy  not  warranted  by 
law  (for  instance,  a  greater  per  cent  than  the  law  allows), 
or  to  collect  the  same  in  an  illegal  manner,  or  the  like, 
these  are  questions  between  the  citizen  and  the  corpora- 
tion, and  do  not  touch  either  the  validity  of  the  debt  or 
tlie  correctness  of  the  judgment  which  is  intended  to  be 
satisfied.  The  distinction  is,  to  my  mind,  very  clear. 
Plaintiff's  case  is  not  within  that  last  supposed.  And 
here,  let  it  be  remembered  that  this  argument  is  predicated 
upon  the  binding  force  of  the  recovery  against  the  county ^ 
in  the  federal  court.  The  liability  of  the  coimty  and  the 
obligation  to  meet  the  same  is,  in  such  a  view,  as  well 
96Uled  as  though  the  original  debt  was  of  the  highest 
morality,  founded  upon  the  most  undoubted  consideration, 
and  contracted  under  the  clearest  grant  of  legislative 
power. 

It  is  conceded  that  plaintiff's  property  cannot  be  levied 
upon  to  pay  this  or  any  other  debt  of  the  county  (Rev. 
k  3274),  but  he  is  liable  like  every  other  citizen  to  pay 
his  taxes  to  carry  on  the  affairs  of  the  county  and  meet 
its  burdens.  The  debt  in  controversy,  it  has  been 
adjudged,  is  one  of  these  burdens.  If  it  had  not  been  so 
adjudged,  plaintiff  would  occupy  a  very  different  positioiu 
But  it  has,  and  there  is  the  great  difficulty  in  plaintiff's 
case.    This  course  of  reasoning,  then,  brings  us  back. 
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necessarily  aa  it  seems  to  me,  to  plaintiff's  rights  under 
the  judgment  in  the  injunction  suit,  after  the  adjudica- 
tion against  the  county  holding  it  insufficient  in  the 
circuit  court  of  the  United  States.  And  here  let  it  be 
conceded,  as  claimed,  that  the  levy  is  made  in  defiance  of 
the  injunction  of  a  court  of  competent  jurisdiction.  But 
what  else  is  true  ?  Just  this  :  that  another  tribunal  hay- 
ing the  power  to  do  so,  as  against  the  county,  as  we  have 
seen,  in  a  case  before  it  involving  the  force,  effect  and 
conclusiveness  of  that  injunction,  and  in  which  it  was 
pleaded,  has  held  that  the  levy  should  and  must  be  made ; 
thus  removing  it  out  of  the  way.  Where  does  plaintiff 
stand  then  ?  Just  here  :  that  as  a  party  deriving  rights 
under  this  jvdgment^  he  was  not  a  party  to  or  bound  by 
this  order,  declaring  the  injunction  no  impediment,  how- 
ever much  bound  as  a  citizen.  It  is  granted  that  a  judg- 
ment against  A.,  as  administrator  of  the  estate  of  B.  does 
not  conclude  A.  as  an  individual ;  nor  would  a  recoveiy 
against  him,  as  an  individual,  conclude  the  estate  of  his 
ward,  for  whom  he  was  acting  as  guardian.  But  a  judg- 
ment in  the  first  case,  if  bona  fide,  would  bind  the  prop- 
erty of  the  estate  and  the  heira  interested  therein,  and  so 
it  would  his  ward  if  the  action  was  against  him  as 
guardian.  So,  too,  as  we  have  seen,  is  the  citizen  bound 
by  a  judgment  against  the  county.  This  was  as  true  of 
Berryhill  as  of  any  other  citizen.  But  suppose  he  had 
been  made  a  party  by  name  to  the  proceedings  for  manda- 
mus, being  joined  with  the  county,  could  he  now  say  I  was 
joined  to  conclude  me  as  a  citizen,  but  not  as  a  party  to 
the  judgment  which  I  obtained,  enjoining  the  collection 
of  these  bonds?  And  would  the  answer  to  the  propo- 
sition be  any  different,  whether  he  did  or  did  not  set  up 
and  rely  upon  the  judgment  ?  If  he  did,  and  it  was  held 
insufficient,  he  is  concluded.  If  he  did  not,  he  is  equally 
60,  for  he  had  his  day  in  court,  and  it  was  his  duty  to 
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make  known  his  defense,  and  failing  to  do  so,  he  shall  not 
afterward  be  heard.  Now,  if  the  county,  his  representa- 
tive, his  agent,  in  the  same  manner  is  concluded,  is  not 
he  also  ?  And  if  he  then  is  the  plaintiff,  who  claims 
under  the  same  judgment,  and  as  effectually  as  though  a 
pai-ty  by  name  to  the  proceedings  in  the  federal  court.  I 
view  the  case  precisely  as  though  the  plaintiff  was  a  party 
to  the  proceeding  in  the  federal  court  against  the  county. 
And  this,  because  the  county,  there  being  no  suggestion 
of  fraud  or  collusion  between  the  judgment  creditors  and 
the  county,  must  be  treated  sCs  plaintiff's  agent  or  repre- 
sentative, and  whatever  binds  the  county  binds  plaintiff 
as  to  any  and  all  defenses  which  he  then  held,  and  failed 
in  person  or  by  his  representative  to  set  up. 

My  conclusion,  therefore  is,  that  the  judgment  of  the 
court  below  is  in  harmony  with  well-settled  principles, 
and  should  be  affirmed.  This  conclusion,  it  is  understood, 
has  the  approval  of  the  chief  justice  and  Mr.  Justice 
Williams. 

Affirmed. 

Beck,  J.  (dissenting). — ^I  cannot  concur  in  the  opinion 
just  read.  As  I  understand  the  record,  the  injunction 
proceeding  was  instituted  before  the  actions  upon  the 
coupons  were  commenced  in  the  federal  court.  The 
subject-matter  involved  in  the  injunction  suit  and  the 
actions  upon  the  coupons  is  the  same,  and  of  it  the  fede- 
ral and  state  courts  may  have  concuri'ent  jurisdiction. 
But  the  state  court  having  first  acquired  jurisdiction,  the 
federal  court  was  excluded  therefrom.  The  judgments 
of  the  federal  court  upon  the  coupons,  being  without 
jurisdiction,  are  void  ;  and  all  process  to  enforce  them, 
or  ancillary  proceedings  in  and  of  them,  are  void. 

It  is  evident  that  a  void  judgment  will  not  support  pro- 
cess of  execution,  nor  any  ancillary  proceeding.      The 
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RowELL  T.  Williams  et  al. 

1.  MnnlelpAl  eorporatloii :  butt  to  xbbp  sidb walks  iv  xspaik.  The 
obligation  of  a  lot  owner  in  building  his  house  to  the  line  of  a 
street,  to  so  execute  the  worlL  as  to  saTe  the  city  from  harm,  and 
his  consequent  liability,  not  only  to  the  dty  but  to  individuals,  for 
iiguries  sustained  by  his  neglect  in  this  respect,  does  not  relieve 
the  city  firom  its  duty  to  keep  its  sidewallLs  in  a  passable  and  saf^ 
condition,  and  to  place  the  requisite  guards  around  places  of 
danger,  nor  its  liability  for  injuries  resulting  to  an  individual  firom  its 
failure  so  to  do. 

2.   LIABILITT     fob    INJURIKS  :    DErEOnVB     SIDEWALKS    AJID     STRBSTB  : 

notiob  Where  a  city,  by  its  charter,  is  vested  with  control  over 
its  streets  and  alleys,  with  power  to  cause  sidewalks  to  be  paved, 
such  powers  are  accompanied-  with  the  obligation  on  the  part  of 
the  city  to  keep  those,  the  improvement  of  which  has  been  under- 
taken and  thrown  open  to  the  public  use,  in  such  a  state  of  repair 
as  to  be  reasonably  safe  for  persons  traveling  or  passing  over  the 
same  ;  and  if  an  individual,  without  fault  on  his  part,  is  injured  by 
neglect  or  fkilure  of  the  city  in  this  respect,  he  may  recover 
damages  therefor  against  the  dty. 

8. But  it  aeema  that  for  injuries  resulting  fVom  an  obstruction,  or 

dangerous  place  in  a  sidewalk  made  or  caused  by  an  individual,  the 
dty  would  not  be  liable  unless  it  had  notice  of  the  defect,  and  a 
reasonable  time  to  remedy  the  same. 

4.  Whether    such  notice    to  a  tax  paying  inhahitant  of  the  dty 

would  be  notice  to  the  dty,  under  this  rule,  quere, 

6.  Jury  and  rerdict  l  kbbob  wxthoitt  prbjudioi.  Error  on  the  part 
of  the  court  below  in  refhsing  to  receive  the  first  verdict  offered  by 
the  jury,  because  divided  agahist  the  several  defendants,  and  return- 
ing them  to  their  room  with  the  direction  that  they  must  find  a 
gross  sum  against  one  or  all  of  the  defendants,  will  not  operate  to 
reverse  the  case  when  the  appellee  enters  a  remittitur,  reducing 
the  final  verdict  against  the  appellant  to  the  same  amount  originally 
returned  against  him. 

6.  DamagM  S  kxctssivk.  The  court  refiised  In  the  present  case  (which 
was  an  action  for  damages  for  permanent  injuries  to  the  plaintiff, 
caused  by  falling  into  an  excavation  for  a  building,  while  passing 
along  the  sidewalk  in  which  an  opening  had  been  made),  to  disturb 
a  verdict  for  $7,000  against  the  dty,  on  the  ground  that  it  was 
excessive. 
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Appeal  from  PoUawattamie  District  Ocvrt. 
Monday,  July  25. 

The  defendant  Shindley,  the  owner  of  a  lot  in  Council 
Blufb,  employed  his  co-defendants,  Williams  and  For- 
fitein,  to  erect  a  brick  building  thereon,  —  they  doing  all 
the  work,  including  the  excavation  of  the  cellar.  Plain- 
tiff, passing  along  the  pavement  in  front  of  his  excava- 
tion, on  the  night  of  the  third  of  June,  1869,  fell  into  the 
same,  receiving  many  and  severe  injuries.  He  brings 
this  action  against  the  parties  above  named,  and  also  the 
city,  charging  all  with  negligence.  The  first  jury  were 
unable  to  agree ;  the  second  returned  a  verdict  of  $7,000 
against  the  city,  and  $500,  each,  against  the  lot  owner  and 
contractors.  Upon  the  suggestion  of  the  court  that  they 
could  not  thus  divide  the  damages,  but  must  find  the 
whole  amount  of  the  verdict  against  one  or  all,  they 
retired,  and  returned  $8,000  against  the  city  alone.  After 
the  appeal  to  the  general  term,  plaintiff  entered  a  remit- 
titur of  all  the  judgment  except  $7,000,  with  its  interest, 
and  the  same  thing  is  done  in  this  court.  The  case  was 
never  heard  in  the  general  term,  but,  under  the  legislation 
of  the  last  general  assembly,  comes  at  once  to  this  court. 

The  city  alone  appeals,  and  assigns  for  error  the  action 
of  the  court  instructing  the  jury  orally,  in  receiving 
the  verdict  after  it  was  changed,  in  giving  and  refusing 
instructions,  and  in  overruling  motion  for  new  triaL 

L.  W.  Ross,  Robert  Perdval  and  Lyman  d  ESomna 
for  the  appellants. 

JSaldtoin  &  Wright,  W.  F.  Sapp  and  Cflinton,  JBTart  (B 
Brewer  for  the  appellees. 

Wright,  J, — K  a  perfect  deluge  of  instructions  could 
by  possibility  drift  a  case  into  a  sea  of  error,  plaintiff 
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might  well  distrust  the  correctness  of  his  judgment  in  this 
instance.  The  remark  is  true,  however,  as  far  as  we  can 
judge  from  a-most  imperfect  record,  rather  of  those  asked 
and  refused  than  of  those  given. 

These  instructions  cover  twenty-nine  pages,  and  are 
found,  almost  entire,  four  times  in  this  record,  which  is 
otherwise  quite  voluminous.  And  notwithstanding  they 
are  copied  thus  often,  it  requires  the  utmost  care  and 
scrutiny  to  determine  what  instructions  were  given  in 
chief,  what  at  the  instance  of  the  parties,  or  which  party 
excepted.  This  difficulty,  too,  is  increased  from  the  fact 
that  the  defendants  have  interests  somewhat  antagonistic ; 
and  whether  a  particular  instruction  was  asked  at  the 
instance  of  the  city  (the  appellant)  or  whether  the  city  or 
some  other  defendant,  excepted  to  the  action  of  the  court 
in  giving  and  refusing  instructions,  it  si  next  to  impossible 
to  tell.  Where  the  responsibility  rests  for  this,  we  do  not 
know,  nor  is  it,  perhaps,  material  to  determine.  If,  how- 
ever, we  should  be  concluded,  by  the  state  of  the  record, 
from  reaching  all  the  points  made  by  counsel,  or  if  they 
should  be  misapprehended,  let  the  foregoing  suggestions 
fiirnish  the  explanation. 

There  was  testimony  tending  to  show  that  the  sidewalk 
was  out  of  repair  at  the  place  where  the  accident  occurred ; 
1.  Municipal  that  in  consequence  of  this  defect  defendant 
duty  to  keep  *  fell  Or  was  throwu  into  the  excavation.  And 
ropiJr.  it  was  quite  well  established  that  there  was 

nothing  in  the  way  of  railing  or  otherwise,  put  up  by  the 
city  or  other  persons  to  warn  footmen  of  danger.  The 
law  as  to  the  duty  of  care  on  the  part  of  plaintiff,  affirm- 
ing and  re-affirming  that  he  could  not  recover  if  his  own 
negligence  or  wrong  contributed  to  the  injury,  was  stated 
to  the  jury,  so  that  nothing  but  the  utmost  willfulness 
could  have  led  them  to  disregard  it  It  is  conceded,  also, 
that  if  the  recovery  is  based  upon  a  defect  in  the  side- 
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walk,  it  most  appear  that  the  city  was  under  a  legal 
obligation  to  repair  the  same  ;  that  the  obligation  wa^ 
general  or  public,  as  contradistinguished  from  an  obliga- 
tion to  an  individual  in  virtue  of  some  special  agreement ; 
that  it  was  out  of  repair  ;  that  plaintiff  sustained  injury, 
and  that  the  city  knew  of  the  claimed  defect.  It  is  further 
admitted,  following  the  cases  cited,  that  a  lot  owner,  in 
building  his  house  to  the  line  of  the  street,  undertakes 
that  he  will  so  execute  the  work  as  to  save  the  city  from 
harm ;  or  having  the  right  to  do  a  lawful  act  in  a  lawful 
and  proper  manner,  he  will  ilot  create  nor  continue  a 
nuisance.  Oily  of  Chicago  \.  Robins y  2  Black.  418  ;  8  O., 
4  Wal.  657.  But  it  is  not  conceded,  that,  because  of  this 
obligation,  there  is  no  liability  for  want  of  care  and  dili- 
gence on  the  part  of  the  city.  The  obligation  of  the  lot 
owner  to  the  city,  and  the  consequent  liability,  not  alone 
to  the  city,  but  also  to  individuals  for  injuries  sustained, 
by  no  means  relieves  the  city  of  the  duty  to  keep  its  side- 
walks and  streets  in  passable  and  safe  condition,  and  to 
place  the  requisite  guards  around  places  of  danger,  the  city 
having  by  its  officers  or  agents  notice  of  such  danger.  The 
fact  that  the  city  may  have  a  remedy  over  against  a  private 
party  who  has  so  used  the  sidewalk,  or  so  left  exposed  an 
open  area,  or  other  dangerous  pit  or  hole,  as  to  produce 
an  injury,  by  no  means  relieves  the  city  of  its  duty,  as 
above  indicated.  And  if  the  two  cases  cited  above,  and 
relied  upon  by  appellant,  teach  any  thing,  it  is  this  very 
doctrine.  For  there  the  city  was  held  liable  under  cir- 
cumstances almost  precisely  like  those  before  us,  and 
afterward  recovered  the  amount  of  the  first  judgment 
against  the  let  owner.  These  views,  briefly  stated,  con- 
stitute in  substance  the  law  of  this  case,  and  in  no  one  re- 
spect did  the  instructions  depart  from  them. 
The  obligation,  however,  of  t/m  city  to  repair  this  side- 
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a.  _  liability    .        1   /•  1.1 

ibrinjnriee:     its  defccts,   are  questious  to   which   coimsel 
waikBand       direct  our  attention,  and  which  le&ritimately 

ftreets :  notice.  '  ^  J 

anse. 

The  court  below  held,  upon  the  first  proposition,  that 
the  city,  by  its  charter,  was  vested  with  control  over  it^ 
streets  and  alleys,  having  power  to  cause  sidewalks  to  be 
paved,  and  that  these  were  accompanied  with  the  obliga- 
tion to  keep  them  in  a  reasonable  state  of  repair,  so  as  to  be 
reasonably  safe  for  passengers,  whether  with  vehicles  or 
on  foot ;  and  if,  as  a  result  of  neglect  in  this  respect,  any 
one  was  injured  without  fault,  he  might  recover.  But 
for  obstructions  or  injuries  done  by  an  individual  the  city 
would  not  be  liable,  until  it  has  had  notice  and  a  reason- 
able time  given  to  remove  the  obstructions  or  repair  the 
injury.  The  appellant  maintains  that  the  powere  of  the 
city  are  not  so  absolute  over  the  sidewalks  as  over  the 
crossing  ways  or  streets  proper  ;  that  the  exercise  of  the 
authority  given,  as  applied  to  sidewalks,  certainly  is  dis- 
cretionary ;  that  no  imperative  duty  is  imposed,  and  the 
city  may  hence,  at  will,  make  or  omit  these  repairs.  In 
these  views  we  cannot  concur. 

The  amended  chai-ter  of  the  city,  following  almost 
literally  the  special  charters  granted  to  all  cities  before 
that  time  in  the  state,  gives  to  the  city  power  "  to  declare 
what  shall  be  a  nuisance,  and  to  prevent,  remove  or  abate 
the  same,  •  •  *  to  open,  alx)lish,  alter,  widen, 
extend,  establish,  grade,  pave  or  otherwise  improve  and 
keep  in  repair,  streets,  avenues,  lanes,  and  alleys  (§  13» 
amendment  to  charter,  laws  of  1857,  p.  115),  and  then  by 
the  original  charter  (1853  pp.  112,  115,  ^^  24,  42,  4 
and  5)  the  council  are  given  power  to  appoint  a  street 
commissioner ;  are  given  the  control  of  the  streets  and 
alleys,  with  the  power  to  cause  sidewalks  to  be  paved, 
requiring  the  owners  to  do  the  same,  and,  in  case  of  neg* 
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lect,  the  same  may  be  done  by  the  city,  the  expense 
being  assessed  on  the  contiguous  lots.  The  said  tax  goes  to 
the  proper  authorities  for  the  improvement  of  the  streets, 
and  the  city  council  supersedes  the  road  supervisor 
within  the  corporation  limits,  and  is  to  perform  all  his 
duties. 

With  this  provision  in  view,  keeping  in  mind  that  this 
accident  occurred  upon  the  principal  ^street  in  this  city, 
and  that  the  sidewalk  had  been  paved  either  by  the  city 
or  under  its  directions,  as  provided  by  the  statute,  there 
can  remain  no  question  as  to  the  duty,  not  at  its  mere 
discretion,  but  the  absolute  duty,  of  the  city  to  see  to  these 
repairs.  A  statement  of  the  rule,  as  applied  to  a  case  like 
that  before  us,  perhaps  as  clear  as  anywhere,  will  be 
found  in  4  Wal.  446  [Supervisors  v.  U.  S.),  to  the  effect, 
that  when  power  is  given  to  a  public  oflScer,  the  language 
used,  though  permissive  in  form,  is  in  fact  peremptory 
whenever  the  public  interest  or  individual  rights  call  for  its 
exercise.  What  they  are  empowered  to  do  for  a  third  per- 
son the  law  requires  shall  be  done.  The  power  is  given, 
not  for  their  benetit,  but  for  his.  In  all  such  cases,  the  legis- 
lative intent,  and  this  is  the  test,  **  was  not  to  devolve  a 
mere  discretion,  but  to  impose  a  positive  and  absolute  duty." 

Not  that  it  is  to  be  understood  from  this  that  the 
council  is  bound  to  pave  all  sidewalks,  or  bring  to  a 
proper  grade  and  passable  condition  all  streets ;  but, 
when  the  improvement  is  undertaken,  as  for  instance  a 
sidewalk  paved,  the  right  or  power  to  keep  it  in  repair 
imposes  the  duty.  If  authorities  are  to  be  found  in  con- 
flict with  this  view,  they  have  escaped  our  notice. 

Upon  the  subject  of  notice,  it  was  held  that  this  might 
be  inferred  from  the  notoriety  of  the  defect  or  danger, 
from  its  continuation  for  such  a  length  of  time  as  to  lead 
to  the  presumption  that  the  proper  officers  did  in  fact 
know,   or  with   proper   diligence  and  care  might  have 
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known,  the  same.  So  it  was  said  actual  notice  would  of 
course  be  sufficient,  and  notice  to  some  principal  or  tax 
paying  inhabitant  of  the  city  would  be  notice  to  the  cily. 
The  only  point  made — ^and  this  is  all  that  could  fEurly  be 
made — is  upon  the  concluding  part  of  this  construction, 
to  wit :  that  holding  notice  to  a  tax  payer  good.  Upon 
this  somewhat  debatable  ground  we  need  not  enter,  since 
there  was  almost  overwhelming  proof  that  the  city  officens, 
the  street  commissioner,  the  city  marshal,  the  street 
or  city  engineer,  and  one  at  least  of  the  city  council,  had 
ample  notice  of  this  defect,  and  of  the  danger  of  this  exca- 
vation, continuing  from  day  to  day  and  night  to  night, 
without  protection.  As  to  the  sufficiency  of  the  notice, 
the  jury  could  not  possibly  have  entertained  a  doubt, 
without  entering  the  at  least  doubtful  field,  whether 
notice  to  a  tax  payer  would  do — doubtful  as  to  its  law,  and 
equally  so  as  to  the  fact  of  actual  notice  to  such  person. 
If  in  this  respect  the  court  erred,  it  was  error  without  a 
fair  possibility  of  prejudice,  for  aside  from  it  the  jury 
could  not  have  found  otherwise  than  they  did,  upon 
this  fact. 

Finally,  as  to  the  action  of  the  court  in  not  receiving 
the  first  verdict,  and  in  giving  oral  instructions.     When 
^  juKT  AMD      *^®  J"^  returned  the  first  verdict,  finding 
5^u7i^'*7,000  against  the  city,  $500  against  the  lot 
jndice.  owner  and  $500  against  the  contractors,  the 

court  said  to  them,  that  they  '*  could  not  thus  divide 
upon  their  verdict,  but  must  find  a  gi*oss  sum  against  one 
or  all  of  the  defendants,  or  in  favor  of  all.  At  this  time 
the  attorneys  for  the  city  were  not  present,  while  those 
for  the  other  defendants  were ;  but,  whether  present  or 
not,  can  make  no  difference.  The  verdict,  since  the  entiy 
of  the  remittitur,  is  precisely  as  it  was  and  would  have 
been  but  for  the  action  of  the  court  in  directing  the  juiy 
to  bring  in  a  new  or  amended  verdict.     The  city  cannot 
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complain  that  plaintiff  lost  the  benefit  of  the  $1,000 
against  the  other  defendants,  for  it  pays  just  what  was 
first  assessed,  and  not  a  cent  more.  Suppose  there  was 
the  technical  error  ;  there  was  no  possible  prejudice. 
None  has  been  pointed  out,  and  we  have  been  unable  to 
see  how  it  could  arise.  McNorton  v.  Acres^  24  Iowa, 
369. 

As  to  the  damages,  we  only  say,  the  evidence  is  not  all 
before  us.  It  is  very  evident,  however,  that  plaintiff  was 
e.DjkMAoz8:  ^^^  seriously  injured,  suffering  intense  pain 
•""^^^  for  many  months,  being  put  to  great  expense, 
and  is  made  a  cripple  for  life.  The  case  is  not  one  for  our 
interference.  McDonald  v.  Q.  &  N.  W.  R.  R,  Co.,  ante^ 
170. 

Affirmed* 


Habt  v.  Livingston  et  ai. 

1.  Praetlee:  ubob  without  prbjtjdios.  Mere  irregalarities  or 
erran,  occurring  during  the  trial  of  a  cause,  which  could  have  worked 
no  prejudice  to  the  party  complaining,  will  not  operate  to  reverse  the 
Judgment. 

%  Book  of  aecoimt:  kttoehob.  A  book  called  a  book  of  original 
entries,  which  is  largely  taken  up  with  memorandums  of  stock  pur- 
chases, and  figurings  showing  the  weight  of  cattle  and  hogs  bou^t 
of  different  persons,  though  containing  some  items  which  would 
properly  (Ul  under  the  head  of  charges  by  one  person  against 
others  made  in  the  ordinary  course  of  business,  is  not  admissible  in 
eyidenoe  for  the  purpose  of  showing  a  contract  of  purchase  of  stock 
and  a  payment  thereon,  by  a  memorandum  or  entry  thereof  made 
in  such  book,  when  offered  by  the  party  making  such  entry  and  in 
his  own  interest. 

8.  Bepleyin :  demand  t  tendeb  :  oontbaot.  To  entitle  a  party,  who  has 
bargsined  for  the  purchase  of  personal  property,  but  has  paid  no  part  of 
the  purchase  money,  and  no  time  nor  place  is  fixed  for  the  deliyery,  to 
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maintain  replevin  for  the  poBsession  of  the  property,  a  tender  of  the  pur* 
chase  money  and  a  demand  for  the  property  mast  have  been  made  before 
the  commencement  of  the  action. 

4.  ^^-  And  it  seems  that  a  party  in  such  case  conld  not,  independent  of 
the  question  of  tender  and  demand,  maintain  replevin  for  the  property  | 
eapecialiy  as  agaiost  a  subsequent  purcbaaer  without  knowledge  of  th« 
prior  contract 

Appeal  from  Jasper  Circuit  Court 
Monday,  July  25. 

Beplevin  for  thirteen  fatted  hogs.  Plaintiff  claims 
that  he  bought  the  hogs,  with  twelve  others,  from  the 
Livingstons,  '*  with  the  privilege  of  taking  and  shipping 
them  at  his  option."  The  Livingstons,  after  this  alleged 
purchase,  sold  the  hogs  in  dispute  to  McCalmort  &  Bros., 
who,  bought,  on  the  same  day  that  plaintiff's  writ  was 
served,  replevin  against  plaintiff,  and  afterward  these  ac- 
tions were,  on  plaintiff's  motion,  consolidated. 

Trial  and  verdict  for  the  Livingstons  ;  judgment  in 
favor  of  McCalmort  &  Bros,  against  plaintiff  for  costs,  and 
he  now  appeals. 

Clark  &  Ryan  for  the  appellant. 

Smith  <6  Cook  for  the  appellee. 

Wright,  J. — JPirstf  of  some  minor  matters.     The  fiul- 
nre  to  give  to  the  jury  the  pleadings  in  the  case  com- 
menced   by    McCalmort    &    Bros,    was  not 
enor  wiihont  reversible  error.     The  court  was  not  asked  to 

pr^fiidiioo. 

do  so.  The  plaintiff,  by  his  amended  petition 
after  the  consolidation,  made  his  entire  case.  To  this 
all  the  parties  answered,  and  there  was  really  but  one  case 
before  the  jury,  and  the  pleadings  in  this,  it  is  admitted, 
they  had. 

An  instruction,  that  if  the  jury  found  for  defendants. 
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they  should  ascertain  the  value  of  the  property,  was  of 
no  practical  moment,  though  the  necessity  for  so  instruct* 
ing,  inasmuch  as  the  property  was  not  in  plaintiff's  pos- 
session, but  in  that  of  defendants,  is  not  perceived.  There 
was  no  judgment  against  plaintiff  for  the  value  thus 
found,  and  he  was,  hence,  not  prejudiced.  And  the  same 
thought  applies  to  the  judgment  in  favor  of  McCalmort 
&  Bros,  upon  a  verdict  for  the  Livingston's.  If  plaintiff 
was  not  entitled  to  recover  he  was  not  in  a  condition  to  com- 
plain that  the  property  was  adjudged  to  one  rather  than 
another  of  the  defendants.  But  the  pleadings  admitted 
that  the  propei-ty  had  been  sold  ;'  and  though  the'  jury 
found  that  at  the  time  of  the  commencement  of  the  first 
action,  the  right  to  the  possession  as  against  plaintiff  was 
in  the  Livingstons  (and  this  wjis  what  they  were  to  deter- 
mine,) it  was  quite  regular  and  proper  that  the  judgment 
should  dispose  of  the  property  in  accord  with  the  admis- 
sions and  issues  made  by  the  pleadings. 

Second.  A  book,  called  a  book  of  original  entries,  was 
offered  in  evidence  by  plaintiff,  objected  to,  rejected,  and 
2.  BOOK  or  Ao-  of  this  he  complains.  The  object  was  to 
show  therefrom,  that,  on  the  day  of  the 
alleged  purchase,  plaintiff  made  an  entry  therein,  as  fol- 
lows :  '*  Bo't  of  Livingstons  25  fat  hogs,  12  head  deliv- 
ered immediately,  balance  when  fattened,  pd.  $15.00." 
The  parties  differed  as  to  whether  plaintiff  bought  more 
than  twelve  hogs,  and  whether  $15.00  was  an  advance 
upon  these  or  all.  The  book  seems  to  be  a  memorandum, 
or  stock  book,  kept  by  one  dealing  in  hogs,  cattle,  horses 
and  property  of  this  kind  generally.  Occasionally 
charges  are  found  against  parties  for  cash,  for  pasturing 
stock,  minutes  kept  of  when  hands  commenced  work  in 
the  harvest  field,  etc.,  but  it  is  largely  taken  up  with 
figuring  showing  the  weight  of  hogs  and  cattle,  bought 
of  different  persons.     Some   items   in  it.  we  think,   fall 
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under  the  head  of  "  charges  by  one  person  against  tiie 
other,  made  in  the  ordinary  course  of  business,"  and  as 
to  these  the  book  might  be  competent  evidence.  Not  so, 
however,  as  to  the  entry  in  question.  As  to  this  it  is  not 
a  "  book  of  account."  The  entry  was  rather  of  a  contract 
or  agreement,  made  by  the  party  himself  in  his  own  book, 
and  would  have  been  just  as  competent  if  made  upon 
separate  slips  of  paper,  as  when  found  in  this  book. 
Consult  on  this  subject  Viethay.  Hagge,  8  Iowa,  183,  187, 
188,  189 ;  Young  v.  Jones,  id.  222 ;  Sloan  v.  Avit,  id. 
230 ;  Snell  (&  BuUerwarth  v.  Eckersm,  id.  284.  The 
book  to  be  admissible,  it  is  said,  must  be  a  registry  of 
business  actually  done,  and  not  of  orders,  executory  con- 
tracts and  things  to  be  done  subsequent  to  the  entry. 
1  Greenl.  Ev.  §  118,  note  1 ;  Morsey.  Potter,  4  Gray,  292  ; 
Fairchildy.  Dennison,  4  Watts,  258  ;  Winaor  v.  Dillaway, 
4  Met  221 ;  Earle  v.  Sawyer,  6  Gush.  142.  In  rejecting 
this  book  there  was  no  error. 

Third,  The  body  of  this  appeal,  however,  relates  to 
instructions  given   and   refused,   and  these  we  are  com- 

8.  ebplbyin;      pelled  to  dispose  of  by  the  statement  of  gen- 
demand:     •       *      ,  ..V  ./       xu  J-  •         • 

tender :  eral  propositious,  rather  than  a  discussion  in 

extenao  of  the  several  points  here  made  by 
appellant. 

If  plaintiff  verbally  bargained  for  these  hogs,  but  paid 
nothing  thereon,  and  no  time  or  place  was  fixed  for  their 
delivery,  a  demand  for  their  possession  would  be  neces- 
sary before  the  institution  of  the  action.  Nor  could  he 
bring  replevin  (it  is  not  pretended  that  it  was  a  sale  upon 
credit)  without  tendering  the  purchase  money  for  the 
owner  was  not  bound  to  part  with  his  property  until  paid 
for  the  same,  or  a  tender,  which  would  be  the  same  thing. 
A  tender  after  suit  brought,  and  especially  after  the  prop- 
erty had  been  taken  on  the  second   writ,    would  not  be 
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good.     The  law,  as  thus  stated,  was  given  in  many  differ- 
ent forms  by  the  court  below. 

Some  of  the  instructions  asked  by  plaintiff,  and  refused, 
were  covered  by  those  given;  others  were  in  conflict 
therewith  and  properly  refused ;  while  still  others,  though 
abstractly  correct  were  not  applicable ;  and  even,  if  so, 
the  refusal  could  have  worked  no  prejudice,  as  the  want 
of  the  prior  tender  stood  in  the  way  of  plaintiff's  recov- 
ery ;  and  it  was  but  unnecessarily  confusing  the  jury  and 
incumbering  the  record  to  seek  to  put  the  case  upon 
other  possible  grounds.  Then,  too,  we  are  satisfied  from 
the  testimony  that  the  jury  t^ould  not  well  have  found 
that  there  was  ever  such  a  sale  of  this  property  as  to  vest 
the  same  in  plaintiff,  or,  at  least,  such  a  right  to  the  pos- 
flessioii  as  entitled  him  to  bring  replevin.  And  especially 
IB  this  BO  as  against  a  subsequent  purchaser,  who  bought 
without  knowledge  of  the  prior  contract,  of  a  party  who 
apparently  owned  the  property  and  who  had  it  in  posses- 
sion. Whatever  other  remedy  plaintiff  may  have  for  the 
alleged  breach  of  contract,  we  feel  clear  that  he  was  not 
in  a  condition  to  take  to  himself  the  possession  of  the 
property,  as  was  attempted  in  this  case. 

Affirmed. 
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Yon  Phul  y.  Hammeb,  et  ux. 

OtBStltiitlonal  law:  spkoial  laws:  axxitomxht  or  onrr  OHABTxaa. 
Section  1141  of  the  Revision,  proYidlng  for  the  amendment|  hy  any 
town  or  city,  of  its  charter  or  act  of  incorporation,  is  not  in  conflict 
with  article  8,  section  80  of  the  state  constitution,  prohibiting  the 
legislatare  from  passing  local  or  special  laws  for  the  incorporation 
of  towns  and  dties. 

Appeal  from  Jasper  Circuit  Courts 

Monday,  July  25. 

AonoN  to  foreclose  a  mortgage  upon  a  lot  in  the  town 
of  Newton,  given  to  secure  the  payment  of  a  part  of  the 
purchase  price.  Defence,  that  there  was  an  incumbrance 
on  the  lot  at  the  time  plaintiff  conveyed  the  same  to 
defendant  by  deed  containing  covenants  against  incunoh 
brances ;  and  that  there  was  an  incumbrance  of  nine^* 
five  dollars  for  a  sidewalk  tax,  which  the  defendant  had 
paid  to  the  town  of  Newton.  Trial  to  the  court  on  agreed 
statement  of  facts,  and  judgment  of  foreclosure  for  the 
amount  claimed,  less  the  sidewalk  tax.  The  plaintiff 
appeals. 

Clark  (6  Ryan  for  the  appellant 

Winslow  <6  Wilson  for  the  appellee. 

Cole,  Qi.  J. — ^The  town  of  Newton  was  incorporated 
by  act  of  the  sixth  general  assembly,  approved  January 
26,  1857.  See  laws  of  1857,  p.  143.  Afterward  the  new 
constitution  was  adopted,  and  took  effect  August  15, 
1857 :  and  by  article  3,  section  30  thereof,  the  general 
assembly  is  prohibited  from  passing  local  or  special 
laws  for  the  incorporation  of  cities  and  towns.  By  a 
general  law  for  the  incorporation  of  cities  and  towns, 
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which  took  effect  July  4,  1858  (Rev.  ch.  51),  it  was  pro- 
vided that ''  the  charter  or  act  of  incorporation  of  any  city 
or  town  in  this  state  may  be  amended  in  the  manner '' 
therein  provided.     Rev.  §  1141. 

By  its  original  charter,  the  town  of  Newton  was  not 
authorized  to  build  sidewalks  and  tax  the  cost  thereof  to 
the  abutting  lots.  But  by  the  amendment  of  its  charter, 
which  was  made  pursuant  to  Revision,  section  1141,  etc., 
in  1865,  it  was  so  authorized.  And  the  main  question  in 
this  case  is,  whether  the  legislature,  under  the  limitation 
of  article  3,  section  30  of  the  new  constitution,  could 
authorize  cities  and  towns  to  amend  their  acts  of  incor- 
poration. 

It  has  been  held  by  this  court  in  Ex  parte  Pritz,  9  Iowa, 
30,  that  the  legislature  does  not  possess  the  power  to 
amend  a  city  or  town  charter,  and  that  an  act  of  the  legis- 
lature amending  a  city  charter  was  void,  because  it  was 
in  conflict  with  article  3,  section  30  of  the  new  constitu- 
tion aforesaid.  And  it  is  now  argued  by  appellant's  coun- 
sel, that  since  a  stream  cannot  rise  higher  than  its  source, 
it  must  be  true  that  the  legislature  cannot  confer  upon 
cities  and  towns  the  power  to  amend  their  charters,  for 
the  legislature  itself  does  not  possess  the  power.  The 
difficulty  with,  or  fault  of,  this  argument  is,  that  it  fails  to 
discriminate  between  the  power  and  the  manner  of  its 
exercise.  The  legislature  does  possess  the  power  to 
amend  the  charters,  but  it  can  only  exercise  it  by  the 
enactment  of  general  laws  equally  applicable  to  all  cities. 
Town  of  McChegor  v.  Baylies^  19  Iowa,  43.  The  gen- 
eral assembly  has  exercised  its  power  of  amendment  in 
the  enactment  of  the  section  in  question  (Rev.  §  1141),  as 
a  general  law. 

It  is  quite  true,  however,  that  by  the  enactment  of 
that  section,  which  is  a  general  law  of  uniform  operation, 
there  may  result  a  consequence,  to  wit,  a  wantof  imiform- 
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ity  of  city  charters,  which  was  one  of  the  evils  that  the 
particular  clause  of  the  constitution  under  consideration 
was  designed  to  remedy.  But  the  clause  itself  is  not, 
nor  can  it  by  any  fair  construction  be  made  to  be,  so  far- 
reaching  as  to  prevent  such  consequences.  For  instance, 
under  the  general  incorporation  law  for  cities  and  towns, 
of  which  section  1141  is  part,  the  same  power  of  taxation 
and  of  improving  and  paving  streets  and  sidewalks  is 
given  alike  to  all  cities  of  the  same  class.  But  it  is  quite 
probable  that  no  two  cities  in  the  state  exercise  the  power 
in  precisely  the  same  manner.  Each  provides  by  its  own 
ordinances  the  manner  in  which  it  will  exercise  the  power. 
And  surely  it  cannot  be  claimed  that  all  such  laws  and 
ordinances  are  void,  under  article  3,  section  30,  for  want  of 
uniformity.  Many  other  illustrations  might  be  given,  but 
they  are  unnecessary.  In  our  opinion  Bevision,  section 
1141,  etc.,  is  constitutional,  and  the  town  of  Newton 
might  rightfully  amend  its  charter. 

Thei'e  are  no  records  of  the  proceedings  of  the  town 
council  of  Newton  earlier  than  1868  to  be  found ;  but  the 
agreed  statement  of  facts  contains  such  admissions  of  the 
amendment  of  the  charter  and  the  acts  of  the  council  as 
to  obviate  all  the  objections  made  to  the  sufficiency  of  the 
amendment  and  official  proceedings  which  led  to  the  levy 
of  the  sidewalk  tax  in  question. 

AfBrmed. 
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STidence  2  shxriff's  foreclositrb  :  dbxd.  A  de«d  made  by  a  sheriff 
Qoder  a  foreclosnre  proceeding,  by  notice  and  sale  pursuant  to  chap- 
ter 118  of  the  code  of  1851,  is  not  of  itself  prima  facie  evidence  of 
tbe  r^^larity  of  such  proceeding,  nor  of  the  truth  of  the  recitals  in 
fach  deed  contained. 

AjfpecU  Jrom   General   Term^  Sixth  District  {Mahaska 

County). 

Monday,  July  25. 

Action  for  the  recovery  of  real  property  — the  norths 
east  quarter  of  south-west  quarter,  and  the  south-east 
quarter  of  north-west  quarter,  of  section  35,  township  77, 
range  16.  The  petition  is  in  the  ususal  form,  and  plaintiff 
claims  to  be  the  absolute  owner.  Defendant  denies  plain- 
tiff's right,  asserts  that  he  is  the  absolute  owner,  sets  out 
his  claim  of  title,  and  pleads  the  statute  of  limitations. 

Trial  to  the  court,  and  facts  found  as  follows  : 

1.  October  11,  1856,  A.  M.  Cassiday  was  the  owner  of 
the  real  property  in  controversy,  in  fee  simple,  and  on 
that  day  mortgaged  it,  with  power  of  sale,  under  the 
statute,  to  Smi^  &  Williams,  to  secure  a  note  ot  $574.70, 
due  in  sixty  days. 

2.  December  6,  1856,  Cassiday  again  mortgaged  the 
land  to  Ewing  Turner,  to  secure  a  note  for  $1,427.53,  due 
in  one  year. 

3.  March  28,  1857,  Cassiday  conveyed  the  land  by 
warranty  deed  to  Loughridge  &  Barber. 

4.  December  10,  1857,  Smith  &  Williams  assigned  their 
note  and  mortgage  to  Turner. 

5.  May  26,  1858,  William  Edmonson,  sheriff  of  Ma- 
haska county,  executed  two  deeds  to  Turner,  purporting 
to  convey  the  land  to  him  by  virtue  of  a  foreclosure  of 
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said  mortgages,  by  notice  and  sale  under  chapter  118  of 
code  of  1851.  Said  deeds  recite  that  the  note  and  mort- 
gages (describing  them)  were  placed  by  Turner  in  the 
sheriff's  hands  for  foreclosure,  December  25,  1857,  to  pay 
the  balance  due  thereon  ;  that  on  said  day  notices  of  fore- 
closure of  said  mortgages  came  into  his  hands,  directed  to 
Cassiday  and  wife,  and  were  served  by  him  on  th^n 
December  26th,  1857,  by  which  they  were  notified  that 
unless  the  balance  due  on  said  notes  should  be  sooner 
paid,  the  sheriff  would  proceed  to  sell  the  property  at 
public  auction,  at  the  court-house  door,  to  the  highest 
bidder  for  cash,  between  9  a.  m.  and  4  p.  m.  on  Saturday, 
January  30,  1858,  and  that  the  equity  of  redemption 
would  be  forever  foreclosed  ;  that  the  notices  were  duly 
signed  by  the  sheriff,  the  mortgagees  and  attorneys  ;  th&t 
on  December  28,  1857,  three  copies  of  each  of  said  notices 
wei^  posted  up  in  three  public  places  in  said  county,  one 
of  which  was  the  door  of  the  court-house,  etc. ;  that  the 
balance  due  on  said  notes  not  being  paid,  the  mortgages 
were  duly  foreclosed  on  the  30th  of  January,  1858,  in 
accordance  with  said  notices,  and  said  lands  sold  in  par- 
oels  to  Ewing  Turner,  the  highest  bidder,  for  the  amount 
due. 

These  deeds  were  duly  acknowledged  and  filed  for  record 
May  28,  1858.  There  were  no  affidavits  of  the  service  and 
publication  of  said  notices  recorded  with  said  deeds,  nor 
any  evidence  submitted  that  any  such  afiidavits  were  ever 
made  ;  nor  do  said  deeds  show  the  manner  of  service,  or 
that  Loughridge  &  Barber  were  ever  served  with  notice 
of  said  proceedings ;  nor  was  there  any  evidence  sub- 
mitted that  they  had  any  knowledge  thereof;  nor  was 
there  any  evidence  that  any  notice  of  the  pretended  fore- 
closure and  sale  of  said  land  was  ever  served  upon  said 
Cassiday  or  wife ;  nor  any  evidence  that  said  Cassiday 
ever  knew  of  said   sale  or  foreclosure  proceedings  ;  nor 
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any  evidence  that  any  foreclosore  or  sale  had  ever  been 
made  or  taken  place,  except  the  recitals  in  said  deed. 

6.  August  30,  1864,  Turner  conveyed  the  land  to 
Clark;  October  10,  1864,  Clark  conveyed  to  Young; 
October  12,  1868,  Young  conveyed  to  defendant  All  the 
before  mentioned  mortgages  and  deeds  were  duly  recorded 
at  about  their  respective  dates. 

7.  Said  Turner,  who  was,  during  all  said  time,  a  non- 
resident of  the  state,  claimed  to  be  the  owner  of  said 
land,  and  paid  taxes  thereon  from  the  time  of  his  fore- 
closure to  his  sale  to  Clark ;  but  the  land  has  only  been 
actually  occupied  by  the  defendant  and  his  grantors  about 
four  years. 

8.  November  21,  1868,  Cassiday  and  wife  conveyed,  by 
quitclaim  deed,  all  their  right,  title  and  interest,  etc.,  to 
plaintiffl 

9.  December  1,  1868,  Loughridge  &  Barber  conveyed, 
by  quitclaim  deed,  to  plaintiff.  The  consideration  named 
in  each  quitclaim  deed  was  one  dollar ;  but  the  real  object 
and  consideration  between  plaintiff  and  his  grantors  was 
to  make  the  land  available  on  a  $2,000  judgment  which 
plaintiff  held  against  said  Cassiday. 

Upon  these  facts,  which  are  not  controverted,  the  court 
found  three  conclusions  of  law,  resulting  in  a  finding  and 
judgment  for  plaintiff.  The  defendant  appealed  to  the 
general  term,  where  the  judgment  was  affirmed.  He  now 
appeals  to  this  court. 

Z.  T.  Fisher  and  M.  T.  Williams  for  the  appellant 

Seevers  (&  Outts  for  the  appellee. 

Cole,  Ch.  J. — ^The  entire  facts  are  set  forth  in  the 
foregoing  statement  of  the  case,  and  thereon  arises  sub- 
stantially but  one  question  to  wit :  Is  the  deed  made  by 
a  sheriff,  under  a  foreclosure  proceeding,  by  notice  and 
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sale  pursuant  to  the  provisious  of  chapter  118  of  the 
code  of  1851,  prima  facie  evidence  of  the  regularity  of 
such  proceedings,  or  of  the  truth  of  the  recitals  therein? 

We  have  no  hesitation  whatever  in  holding  that  it  is 
not  We  ground  our  opinion  upon  the  well-settled  rule, 
that,  aside  from  the  statute,  a  sheriff's  deed  for  real  estate, 
sold  under  execution  upon  a  judgment  at  law,  is  not  prima 
facie  evidence  of  the  regularity  of  the  prior  proceedings, 
nor  even  of  the  existence  of  the  judgment  or  the  execu- 
tion.  Upon  principle,  the  foreclosure  of  a  mortgage  by 
notice  and  sale,  it  being  purely  a  highly  summary  pro- 
ceeding, cannot  stand  upon  any  higher  or  better  founda- 
tion  than  sales  and  conveyances  under  execution.  And 
when  we  remember  that  the  same  legislature  which 
enacted  the  statute  for  the  summary  proceeding  of  fore* 
closure  by  notice  and  sale,  also  enacted  the  statute  regu- 
lating sales  under  execution  by  sheriffis,  and  under  orders 
of  sale  by  guardians,  executors,  etc.,  and  that  as  to  these 
latter  it  expressly  enacted  that  the  deeds  of  such  should 
be  prima  facie  evidence,  etc.,  and  failed  to  enact  the 
same  law  in  relation  to  deeds  under  notice  and  sale  pro- 
ceedings for  foreclosure,  the  argument  becomes  quite  con- 
clusive. 

But,  further  than  this,  the  legislature  did  enact,  in 
relation  to  foreclosure  by  notice  and  sale,  that  evidence 
of  the  service  and  publication  of  the  notice,  and  of  the 
sale  made  in  accordance  therewith,  together  with  any 
postponement  or  other  material  matter,  may  be  perpet- 
uated by  proper  affidavits  thereof.  Such  affidavits  shall 
be  attached  to  the  bill  of  sale  of  personal  property,  or 
recorded  with  the  deed  of  real  property,  and  shall  then 
be  receivable  in  evidence  to  prove  the  facta  they  state. 
§§  2079,  2080,  C!ode  of  1851.  K  the  deed  was  to 
be   evidence  of  the  facts,  why  provide  for  other   evi- 
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dence?      Our  conclusion  seems  inevitable,   alike  upon 
principle,  analogy,  and  the  construction  of  the  statute. 

Of  course,  the  statute  of  limitations  could  not,  under 
the  facts  found,  constitute  any  bar.  The  application  for 
continuance  was  rightly  overruled.  It  failed  to  show 
any  diligence,  as  well  as  to  show  that  any  advantage 
would  come  to  defendant  by  further  delaj. 

Affirmed. 


Ellis  v.  Iowa  City. 

1.  Mimic^pal  corporation :  oaADiNO  of  stbbkts  :  uabilibt  for  injit- 
sns  SE8ULTIN0  THEBSFROM.  If  ft  city,  in  grading  its  streets,  causes 
the  work  to  be  done  in  a  careful  and  skillful  manner,  it  will  not  bo 
liable  for  injury  to  property  resulting  therefVom. 

2.  ^-^  If,  on  the  other  hand,  the  work  is  done  in  an  unskillful  manner, 
it  would  be  liable  for  such  injuries.  It  was  accordingly  held,  that 
if  the  dty,  in  filling  a  street  to  bring  it  up  to  the  established  grade, 
whereby  it  was  raised  above  the  lot  of  plaintiff,  constructed  unskill- 
(hl  and  insufficient  gutters,  by  reason  of  which  the  water  was  caused 
to  flow  from  the  street  on  to  the  premises  of  plaintiff,  it  would  bo  liable 
foi  injuries  to  the  property  resulting  therefVom. 

Appeal  from  Johnson  Circuit  Court. 

Tuesday,  July  26. 

The  plaintiff  claims  that  the  city  negligently  and 
unskillfuUy  built  the  gutter  of  a  street  in  front  of  her 
lots,  so  that  the  basement  of  her  house  was  flooded, 
and  damage  done  to  the  house,  furniture,  etc.  The  street 
had  been  graded  above  the  level  of  plaintiff's  lots,  in 
accordance  with  the  grade  established  by  the  city,  and 
provision  was  made,  to  carry  off  the  water  that  would  flow 
along  the  street  by  gutters.     The  plaintiff  claims  that . 
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water  overflowed  from  the  gutter,  and  her  lots  were 
flooded  in  consequence.  The  defendant  insists  that  the 
damage  was  done  by  the  water  falling  upon  the  plaintiff's 
lots  and  the  lots  adjoining,  and  not  from  the  street,  and 
that  the  work  done  by  the  city  was  carefully  and  skillfully 
done.  It  is  claimed  that  the  verdict  is  not  warranted  by 
the  evidence,  and  that  there  was  error  in  the  instructions 
given  by  the  couii;,  and  that  the  court  erred  in  refusing 
the  instructions  asked  by  defendants. 

Robinson  <&  Patterson  for  the  appellant. 
Oaston  <&  Williams  for  the  appellee. 

Williams,  J. — We  cannot  do  better  in  presenting  the 
issues  of  law  made  by  these  parties,  than  to  insert  copies 
of  the  instructions  given  by  the  court  as  to  the  duty  of 
the  city : 

"The  city,  as  a  public  coi^poration,  has  a  right  to  estab* 
lish  grades  for  the  streets,  and  to  fill  up  the  streets  to 
correspond  with  the  grade  established,  and  if  the  work 
is  done  in  a  careful  and  skillful  manner,  the  city  will  not 
be  liable  for  injuries  to  property,  which  are  the  necessary 
results  of  the  careful  and  skillful  grading  of  the  streets.'^ 
"  On  the  other  hand,  if  the  city  in  grading  the  streets, 
did  the  work  in  an  unskillful  and  improper  manner,  by 
making  improper  or  insufficient  gutters,  by  reason  of 
which  the  water  was  caused  to  flow  from  the  street  upon 
the  premises  of  plaintiff,  she  will  be  entitled  to  recover, 
if  you  find  the  injuries  complained  of  resulted  from  such 
alleged  unskillful  construction  of  the  street. 

What  we  have  exti*acted  contains  substantially  the 
charge  of  the  court,  and  the  propositions  above  recited 
were  so  amply  explained  by  the  court  that  we  see  bo  reason 
to  believe  they  were  misapprehended  by  the  jury,  and  we 
are  of  the  opinion  that  the  law  was  correctly  given. 
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The  defendant  complains  that  the  court  erred  in  refus- 
ing the  instructions  asked  in  its  behalf.  We  insert  only 
so  much  of  the  instmctions  asked  as  is  necessary  to  indi- 
cate the  ruling  of  the  court  below.  The  second  instruc- 
tion asked  by  defendant,  to  the  effect  that  if  plaintiff 
contributed  in  any  manner  to  the  injury,  etc.,  was  properly 
refused. 

The  third  and  fourth  instructions  asked  by  defendant 
were  substantially  given  by  the  court.  The  fifth  instruc- 
tion would  exonerate  the  city  if  it  had  used  the  care  and 
prudence  of  a  discreet  and  cautious  man.  This  is  not  a 
correct  measure  of  the  responsibility  of  the  city.  The 
sixth  instruction  was  substantially  given  by  the  court 
The  seventh,  to  exercise  the  best  skill  and  diligence  the 
city  had,  is  not  sufficient  unless  reasonable.  The  eighth, 
so  far  as  this  refers  to  the  wants,  necessities  and  finances 
of  the  city,  is  a  good  rule  for  the  city,  but  refers  to  matters 
not  in  issue.  The  ninth,  if  the  owner  of  the  property, 
when  the  work  was  done,  assented  to  the  manner  of  doing 
it,  the  plaintiff,  a  subsequent  purchaser,  cannot  complain, 
was  properly  refused.  The  tenth  is  the  same  in  substance 
as  the  ninth. 

We  have  carefully  examined  the  evidence  in  this  case, 
and  find  it  unsaisfactory  in  support  of  the  verdict,  but  we 
defer  to  the  ruling  of  the  trial  judge. 

Affirmed. 
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BODWELL  T.   BbAGO  &  BbO. 

1«  Lmkeepert  umrjinoM  of  uabiutt  bt  motiob.  The  mere  poitfaif 
in  the  room  of  a  gaest  a  notice  limiting  the  liability  of  the  innkeeper 
for  losses  by  theft,  unless  eertain  directions  are  obseryedi  does  not 
operate  as  notice  to  the  gaest  of  its  contents ;  and  it  seems,  thai  nnlea 
it  be  shown  that  the  gaest  read  it,  or  his  attention  was  called  to  its  contents, 
or  that  he  wilUhUy  avoided  learning  the  same,  the  liability  of  the  inn* 
keeper  will  not  be  affected  thereby. 

2.  Practice:  objbotions  not  vkqkd  ut  aboumxiit.  Objections  which, 
thoagh  embraced  in  the  assignment  of  errors,  are  not  presented 
in  the  brief  or  argument,  will  not  be  ocnsidered  by  the  sapieme 
oonrt 

Appeal  from  PoUawoUamie  District  OowrL 

Tuesday,  June  26. 

Action  against  defendants,  who  are  innkeepers,  to  re- 
cover on  account  of  money  stolen  from  plaintiff  while  a 
guest  in  their  inn.  Verdict  and  judgment  for  plaintiff 
Defendants  appeal. 

Montgomery  &  Paige  for  the  appellants. 

Clinton^  Hart  &  Brewer  for  the  appellee. 

Beok,  J. — ^I.  The  first  assignment  of  errors  is  directed 
at  the  instruction  designated  by  the  letter  "  C,"  and  the 
appellants  insists,  that,  taken  in  connecticm  with  instruction 
No.  3,  given  upon  request  of  plaintiff,  it  is  objectionable. 
Instruction  **C"  of  itself  contains  no  error,  and  we  do 
not  find  in  the  record  such  an  instruction  as  appellants' 
counsel  in  his  brief  describes  as  **  No.  3."  We  find  an 
instruction  marked  **0,"  which  qualifies  **C,"  but  the 
two,  taken  either  separately  or  together,  are  not  objec- 
tionable. 

II.  There  was  evidence  tending  to  prove,  that,  in  the 
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room  occupied  by  plaintiff,  a  notice  or  card  was  conspicu- 

1.  iBiiKKRPXBs:  o^ly  posted  upon  the  door  in  distinct  and 

^^"hj^    Plaia  print,  in  the  following  words :  "  Bolt 

proprietors  will  not  hold  themselves  responsible  for  monej 
or  valuables  unless  deposited  in  their  safe."  The  monej 
was  stolen  from  the  clothing  of  plaintiff  while  he  was 
asleep  during  the  night  Upon  retiring  he  had  locked 
the  door,  but  did  not  bolt  it.  He  did  not  see  the  bolt, 
though  he  passed  his  hand  around  the  lock  on  the  door, 
and  found  no  bolt.  The  bolt  was  a  part  of  the  lock,  and 
was  used  by  means  of  a  small  handle  about  one  fourth  of 
an  inch  square.  The  thief  opened  the  door  by  turning 
the  key  from  the  outside  by  means  of  some  instrument. 
The  amount  of  money  stolen  was  about  $105,  and  was 
carried  for  the  purpose  of  paying  plaintiff's  traveling 
expenses,  and  was  no  more  than  was  sufficient  for  that 
purpose.  The  plaintiff  testifies  that  he  did  not  see  the 
notice;  one  of  the  defendants  and  another  witness  give 
evidence  to  the  effect  that  .he  admitted  he  saw  the  notice 
but  did  not  read  it. 

Two  instructions  are  claimed  by  defendants'  counsel  to 
be  erroneous  and  in  conflict,  under  the  evidence  and  the 
law  of  the  case.  They  are  designated  differently  in  his 
brief  and  assignment  of  errors.  We  will  consider  those 
which  we  presume  are  referred  to  in  the  brief.  The  first 
of  these  is  to  the  effect  that  the  printed  card  was  not 
notice  to  the  guest  of  its  contents,  unless  the  guest  read  it, 
or  his  attention  was  called  to  it,  or  he  was  informed  of  its 
contents ;  or  unless  he  fraudulently  and  willfully  remained 
ignorant  of  its  contents. 

The  printed  card  is  claimed  to  be  notice  of  the  require- 
ment of  the  defendants  as  to  the  disposition  of  the  money 
carried  by  guests  of  the  house,  and  of  the  care  necessary 
to  protect  them  from  loss.     The  instruction  is  evidently 
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intended  to  announce  the  rule  that  such  requirements 
cannot  be  made  known  simply  by  posting  in  the  room  a 
notice  thereof.  If  this  be  the  law,  the  instruction  is  cor- 
rect. We  may  admit  that  the  requirements  are  proper 
and  may  be  enforced.  If  so,  were  they  brought  to  the 
knowledge  of  plaintiff  by  means  of  notice  ?  Now  it  can 
hardly  be  claimed  that  the  mere  fact  that  a  notice  was 
posted  on  the  door  of  the  room  would  be  conclusive  evi- 
dence of  the  knowledge  on  the  pai-t  of  plaintiff  of  the 
requirements  it  contained.  It  was  a  method  of  commu- 
nicating to  the  guest  the  requirements,  but  we  know  of 
no  principle  of  law  which  will  raise  a  presumption  of 
knowledge  thereof  obtained  in  that  way.  Of  course,  if  it 
was  brought  to  his  knowledge,  or  he  willfully  and  fraudu- 
lently remained  ignorant  thereof,  in  the  manner  indicated 
in  the  instruction,  he  would  be  chargeable  with  notice. 
It  may  be  admitted,  that,  if  through  negligence  the  plain- 
tiff failed  to  see  and  read  the  notice,  he  ought  to  be 
chargeable  with  knowledge  thereof.  And  this  modifica- 
tion is  plainly  and  clearly  given  in  the  other  instruction, 
designated  as.  **  No  10"  by  defendant's  counsel,  but  in  the 
record  by  the  letter  «*  N." 

These  instructions,  taken  in  connection  with  others 
given,  satisfy  us  that  the  law  was  fairly  and  correctly 
given  to  the  jury. 

Other  instructions  are  complained  of  in  the  assignment 
of  eiTors,  but  are  not  noticed  in  defendants'  brief.  We  do 
s.  practxcb:  ^^^  consider  objections  that  are  not  presented 
wgfStoiigS-  ^^^  urged  in  argument,  and  we  are  not  Siit- 
"•**'•  isfied,  that,  on  account  of  the  confusion  in  the 

designation  of  the  instructions,  we  really  know  against 
which  instructions  the  assignment  is  directed. 

m.  It  is  urged  that  the  evidence  does  not  support  the 
verdict  We  are  unable  to  say  that  the  finding  of  the 
jury  is  not  sustained  by  the  weight  of  evidence.    The 
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motion  for  a  new  trial,  based  upon  this  objection,  waa 
tiierefore  properly  oven'uled. 

AffinnecL 


MoBTON  V.  Coffin  et  ah 

!•  Pleading^ :  dutial  or  xzbcution  or  notb.  A  denial  contained  In  the 
answer  in  action  upon  a  promissory  note  of  all  indebtedness  to  plaintiff 
as  claimed  by  him  in  the  petition,  or  in  any  sum  whatever,  is  not 
■officient  to  put  in  isAue  the  execution  of  the  note. 

S.  Fraetice:  bxtrial  ArrsB  default,  bvidbnoe.  Where  Judgment 
entered  on  a  default  in  an  action  on  a  promissory  note  has  been  opened, 
and  a  retrial  ordered  under  section  8160  of  the  Revision,  it  is  not 
necessary  on  the  retrial  to  again  introduce  the  note  In  evidence.  No 
■officient  defense  to  the  action  being  found,  the  original  Judgment  is 
limply  confirmed  and  continued  in  Aill  force. 

Appeal  from  Pottawottamie  District  Court. " 

Tuesday,  July  26. 

AcnoK  in  attachment.  Service  by  publication  and 
judgment  for  plaintiff,  which,  upon  application  of  defend- 
ants, was  set  aside  and  a  retrial  ordered  ;  judgment  again 
for  plaintiff,  and  defendants  appeaL 

Montgomery  y  Reed  &  James  for  the  appellants. 

Percival  (6  Woods  for  the  appellee. 

Beck,  J.  —  The  plaintiff,  in  his  original  petition,  olaims 
judgment  on  the  ground  that  he  became  indorser  for 
defendants,  at  their  request,  of  a  certain  promissory  note 
executed  to  another ;  that  defendants,  at  its  maturity, 
fiuled  to  pay  the  note,  and  plaintiff,  being  liable  as  an 
indorser  thereon,  was  compelled  to  pay  the  same.     An 
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amended  petition  avers,  that,  upon  plaintiff  paying  the 
note  it  became,  and  still  is,  his  property,  and  recovery  is 
claimed  thereon.  After  the  second  trial  was  ordered 
defendants  answered,  denying  indebtedness  to  plaintiff,  as 
claimed  in  the  petition,  without,  however,  denying  the 
execution  of  the  note  or  the  property  of  plaintiff  therein, 
and  set  up  the  following  special  defense,  viz. :  That  plain- 
tiff recovered  in  a  court  in  the  state  of  Ohio  a  judgment 
against  defendants  upon  the  same  cause  of  action  which 
is  the  foundation  of  this  suit,  and  that  said  Ohio  judg- 
ment, as  well  as  the  cause  of  action  upon  which  it  is 
based,  and  all  matters  in  controversy  in  this  suit,  were 
settled  and  arranged  by  the  plaintiff  and  defendants.  It 
is  further  pleaded,  by  way  of  defense,  that  a  large  amount 
of  property  was  attached  in  this  suit,  and  wrongfully  sold, 
upon  the  judgment,  to  plaintiff. 

In  support  of  these  defenses  defendants  introduced  in 
evidence  a  written  agreement  for  the  settlement  of  four 
certain  suits.  Two  of  them  were  pending  in  the  United 
States  circuit  court ;  in  one,  judgment  had  been  rendered 
in  the  same  court,  and  the  other  was  a  proceeding  in  bank- 
ruptcy, against  plaintiff  herein,  in  the  United  States  dis- 
trict court  It  is  not  made  to  appear,  either  by  the  agree- 
ment itself  or  by  any  other  evidence,  where  those  courts 
were  held.  The  defendant,  B.  Coffin,  and  the  plaintiff 
were  defendants  in  the  judgment.  In  the  actions  settled, 
other  parties,  who  are  not  connected  with  this  suit,  were 
parties,  plaintiff  and  defendant  This  agreement  provides 
for  the  settlement  of  matters  between  the  different  par- 
ties, which  can  have  no  relation  to  the  question  involved 
in  this  suit  It  also  stipulated  that  defendant  herein,  B. 
Coffin,  shall  execute  to  plaintiff  a  certain  note,  '*  which 
shall  be  taken  as  in  full  settlement  and  discharge  of  any 
and  all  claims  of  every  name  or  kind  whatever,  of  said 
Morton  against  Barnabas  Coffin,  or  the  late  firm  of  B.  & 
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S*  Coffin,  or  B.  Coffin  &  Co.,  except  the  guaranty  of  said 
Coffin  that  said  Morton  is  not  liable  for  him  or  for  said 
firms,"  etc.  The  agreement  further  recites  and  stipulates 
as  follows :  **  Whereas,  said  Morton  heretofore  recovered 
a  judgment  against  Stephen  Coffin  in  the  state  of  Iowa  on 
the  said  claim  on  which  he  recovered  judgment  against 
Bobbins  in  the  state  of  Ohio,  and  it  is  said,  but  not  cer- 
tainly known  to  the  parties  hereto,  that  property  of  said 
Stephen  Coffin  in  Iowa  has  been  sold  on  said  Iowa  judg« 
ment ;  now,  therefore,  it  is  agreed,  that  in  case  the  Iowa 
laws  allow  a  redemption  of  property  sold  on  execution, 
that  said  Morton  shall  furnish  to  said  Barnabas  Coffin 
sufficient  money  to  make  said  redemption  for  said  Stephen* 
In  case  said  Iowa  laws  do  not  allow  such  redemption,  then 
the  amount  for  which  said  propei-ty  sold  on  execution  shall 
be  paid  to  said  Barnabas  Coffin,  and  said  Morton  shall 
satisfy  said  judgment,  and  the  amount  realized  on  said 
Iowa  judgment  shall  not  operate  as  a  credit  on  said  Ohio 
judgment.  Nor  shall  the  satisfaction  of  said  Iowa  judg- 
ment by  said  Moilon,  as  between  him  and  said  Fletcher, 
operate  to  satisfy  said  Ohio  judgment."  The  agreement 
beai-s  date  November  27,  1867. 

The  defendants  inti*oduced  evidence  showing  that  upon 
the  judgment  rendered  in  this  case  certain  lots  in  Council 
Bluffi  were  sold  October  16,  1867,  to  J.  P.  Cassiday. 
That  notice  was  given  by  defendants' attorney  at  the  sale, 
of  a  motion  to  set  aside  the  judgment,  and  that  the  pur- 
chaser claimed  that  he  was  buying  the  property  as  agent 
of  plaintiff.  The  foregoing  is  the  substance  of  all  the 
evidence  introduced  by  defendant.  Upon  the  new  trial 
plaintiff  offered  no  evidence.  Thereupon  the  coui*t  con- 
firmed the  judgment  before  entered.  The  appellant  insists 
that  the  evidence  did  not  authorize  such  an  order. 

L  Admitting  that  the  judgment  first  rendered  in  this 
ease  is  the  one  referred  to  in  the  agreement,  of  which  we 
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think  there  may  be  some  question,  or  at  least  it  is  not  made 
clearly  to  appear,  we  do  not  conceive  that  fact  is  a  suf* 
ficient  defense  to  this  action,  or  rather  a  sufficient  reason 
to  set  aside  the  judgment  first  rendered  in  the  case. 

The  agreement  provides  for  the  satisfaction  of  the  judg* 
ment,  for  its  settlement,  and  for  certain  things  to  be  done 
in  case  property  had  been  sold  thereon.  This  by  no  means 
is  a  defense  to  the  cause  of  action  upon  which  the 
judgment  was  rendered,  and  cannot  be  given  as  a  reason 
why  the  judgment  shall  be  vacated,  nor  as  a  cause  for  re- 
fusing the  order  confirming  the  judgment.  In  order  that 
the  agreement  be  performed  according  to  its  terms  the 
judgment  must  stand. 

II.  In  this  view,  the  fact  of  the  sale  of  the  lots  is  no 
defense  to  the  action,  nor  cause  against  the  confirmation 
of  the  judgment.  We  fail  to  see  the  relevancy  of  the 
evidence  given  in  regard  thereto.  Certainly  it  had  no 
bearing  upon  the  question  of  plaintiff's  right  to  recover, 
and  his  consequent  right  to  have  the  judgment  confirmed, 
and  these  were  the  questions  before  the  court 

III.  Defendants  insist,  that,  as  no  evidence  was  given 
by  plaintiff*,  the  court  should  not  have  confirmed  the 
1.  puBADDfo:     judsnnent.     The  defendants'  answer  did  not 

denial  of  eze-         -  ,  .  *.   i  a  i   •     .«•! 

ontion  of  note,  deny  the  execution  of  the  note  nor  plaintin 's 
property  therein.  It  in  terms  denies  indebtedness  to 
plaintiff  as  claimed  by  him  in  the  petition,  or  in  any  sum 
or  amount  whatever.  A  denial  of  indebtedness  in  that 
form  is  not  sufficient  to  put  in  issue  the  execution  of  a  note 
sued  on,  nor  plaintiff's  property  therein.  Mann  v.  Howe, 
9  Iowa,  546. 

The  answer,  therefore,  must  be  held  to  admit  the  exe- 
cution  of  the  note  and  plaintiff's  right  to  maintain  the 
action  thereon. 

No  evidence  was  necessary  to  prove  these  facts. 
Neither  was  it  necessary  to  introduce  the  note  in  evi* 
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9.  PRAcncB :    d6^<^  to  enable  the  court  to  assess  damages. 
SSStf^-    That  had  already  been  done  upon  the  first  trial 


and  as  no  defence  to  the  action  was  found 
upon  the  second  trial,  the  first  judgment  stood  in  full 
force.  It  could  be  vacated  or  set  aside  only  upon  the 
court  adjudging,  in  the  second  trial,  that  there  was  a  valid 
defense  to  the  action.  Upon  finding  that  no  such  defense 
existed,  the  second  judgment  was  simply  a  confirmation 
of  the  firgt  one.     Rev.  §§  3160,  3499,  3503. 

Affirmed. 


HUBBABD  V.   BaBNES. 

1.  Judicial  Bales  vhdkb  ■zsoution  bunniho  to  ahothul  oouvtt: 
muio  ov  TRAN80RIPT.  UiKler  section  8248  of  the  Beyision, 
execatioDS  may  issae  into  any  county  which  the  paftj  ordering 
them  may  direct ;  and  a  valid  sale  of  real  entate  may,  as  between 
the  parties,  and  as  to  subsequent  purchasers  having  actual  notice  there- 
of, be  made  in  one  county  under  execution  issued  on  a  Judgment  in  an- 
other county,  notwithstanding  no  transcript  of  the  Judgment  is  filed  in 
the  county  where  the  land  was  situated  and  sold,  as  provided  by  section 
S249. 

2. The  purpose  of  said  section  8249  was  to  provide  a  method  for 

effecting  a  Hen  of  the  judgment  on  real  estate  in  the  county  where  such 
tnmscript  was  filed,  and  the  giving  of  constructive  notice  thereof 
and  prooeediogs  thereunder,  by  keeping  a  record  which  should  show 


Appeal  from  Wayne  District  CourU 

Tuesday,  July  26. 

Action  at  law  to  recover  the  possession  of  eighty  acres 
of  land  in  Wayne  county.  Trial  to  the  court  without  a 
jury  ;  judgment  for  defendant     Plaintiff  appeals. 
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Stuart  Brothers  for  the  appellant 

H.  H.  Trimble  for  the  appellee. 

Beok,  J.  —  No  question  is  presented  except  those 
touching  the  correctness  of  the  decision  of  the  court 
upon  the  facts  disclosed  by  the  evidence,  which  are  aa 
follows:  The  parties  claim  title  to  the  land  from  one 
common  source,  Thomas  Kyner,  by  whom  the  land  was 
entered.  Plaintiff's  chain  of  title  consists  of  two  deeds  : 
1.  A  deed  by  the  sheriff  of  Wayne  county  to  Rockwell, 
dated  August  6,  1863,  and  filed  for  record  January  24, 

1867.  This  deed  recites  a  judgment  against  Kyner  in 
favor  of  Johnson,  in  the  district  court  of  Decatur 
county,  recorded  June  22,  1861  ;  an  execution  thereon  to 
the  sheriff  of  Wayne  county,  issued  November  16,  1861, 
and  a  sale  December  21,  1861,  of  the  lands  in  question 
to  plaintiff  in  execution,  who  assigned  the  certificate  of 
sale  to  Rockwell.  2.  A  deed  from  Rockwell  to  plaintiff, 
dated  October  25,  1864,  and  filed  for  record  November 
14,  1864. 

The  defendant's  title  rests  upon  the  following  convey- 
ances :  1.  A  deed  by  Thomas  Kyner  to  William  Ramsey, 
dated  September  23,  1865,  and  recorded  same  day.  2. 
A  deed  from  Ramsey  to  defendant,  dated  November  9, 

1868,  and  recorded  February  16,  1869. 

Evidence  was  given  tending  to  prove  that  defendant's 
grantor,  Ramsey,  had  actual  notice  of  plaintiff's  title  and 
claim  to  the  land,  before  his  purchase.  There  is  no 
material  conflict  in  the  testimony  upon  this  point,  and  it 
appears  from  the  evidence  of  Ramsey  himself,  that  he,  in 
fkct,  knew  the  land  had  been  sold  on  a  judgment  execu- 
tion in  favor  of  Johnson,  and  that  plaintiff  claimed  title 
under  this  sale.  He  states  that  he  had  the  records  of 
both  Wayne  and  Decatur  counties  examined,  and  finding 
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no  transcript  of.  the  judgment,  evidence  of  sale  nor  deed, 
in  Wayne  county,  nor  any  thing  "against  the  title/' 
according  to  his  own  expression,  in  Decatur  county,  he 
purchased  the  land.  In  his  examination  of  the  records 
in  Wayne  county  he  found  the  deed  from  Rockwell  to 
plaintiff.  There  is  no  evidence  that  he  made  inquiry  of 
plaintiff  as  to  the  foundation  of  his  claim.  The  clerk  of 
the  district  court  of  Wayne  county  testified,  that  he  had 
examined  the  indexes  of  the  record  in  his  office,  and  found 
no  record  of  the  judgment  against  Kyner,  nor  of  the 
sale  of  the  land  upon  the  execution. 

The  defendant  insists  that  it  is  shown  by  the  record 
that  no  transcript  of  the  judgment,  upon  which  the  sale 
of  the  land  was  made,  was  filed  in  the  office  of  the  clerk 
of  the  district  court  of  Wayne  county,  as  required  by 
Revision,  section  8249,  and  that  the  other  requirements 
of  that  section  were  not  complied  with,  and  that  there- 
fore  plaintiff's  title  fails.  This  seems  to  have  been  the 
view  adopted  by  the  court  below.  The  following  sections 
of  the  Revision  are  applicable  to  the  case  under  considera- 
tion: 

"  §  3248.  Executions  from  the  district  court  may  issue 
in  the  first  instance  into  any  county  which  the  party 
ordering  them  may  direct. 

"  §  3249.  When  a  judgment  has  been  obtained  in  one 
county  of  this  state,  and  the  judgment  creditor  desires 
to  send  an  execution  into  another  county,  he  must  also, 
if  it  has  not  already  been  done,  send  to  be  filed  in  such 
county  a  transcript  of  such  judgment ;  and  the  sheriff  of 
such  county,  to  whom  an  execution  may  come  from  another 
county,  shall  return  to  the  clerk  of  his  county  a  copy  of 
such  execution  and  all  his  doings  thereon,  which  shall  be 
treated  by  the  clerk  of  such  county,  and  such  entry  made 
in  regard  thereto  as  if  such  execution  had  issued  in  that 
case  from  his  office,  to  the  end  that  the  reoord  in  his 
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county  may  show  all  incumbraDces  by  attachment  or 
judgment  on  any  lands  thereiui  and  all  partial  or  total 
discharges  of  the  same." 

The  provisions  of  the  last  one  of  the  sections  jurt 
quoted  are  directory  only,  and  compliance  therewith  is 
not  necessary  to  authorize  the  service  of  an  execution  in 
a  county  other  than  the  one  where  the  judgment  was 
rendered.  This  is  evident  from  the  language  of.  the  two 
sections  considered  together.  If  the  directions  of  3249 
are  not  followed,  no  record  notice  of  the  levy,  sale,  etc.,  will 
exist.  Neither  will  a  judgment  be  a  lien  upon  lands. 
§§  4105—4107.  It  is  very  plain,  however,  that  without  a 
compliance  with  these  provisions  lands  may  be  sold  upon 
executions  from  another  county.  But  in  such  a  case  the 
law  will  raise  no  presumption  of  notice  of  the  sale. 
Actual  notice,  however,  will  supply  the  want  of  record 
notice,  or,  rather,  the  existence  of  actual  notice,  the  very 
end  aimed  at  by  the  statutory  provisions  above  quotedi 
will  supersede  the  necessity  of  the  record.  The  familiar 
doctrine  of  the  law,  to  the  effect  that  actual  notice  of  a 
conveyance  or  incumbrance  supplies  the  place  of  the 
constructive  notice  arising  from  their  registration,  is 
applicable  to  the  question  under  consideration  touching 
the  execution,  levy  and  sale.  After  the  execution  of  the 
sheriff^'s  deed  this  very  doctrine  applies,  and  the  instru- 
ment will  be  held  valid  as  to  all  having  actual  notice 
thereof.  We  know  of  neither  principle  nor  authority  in 
conflict  with  this  view. 

From  the  record  it  clearly  appears  that  actual  notice 
of  plaintiff's  title  under  the  sheriff's  sale  and  deed,  in 
fact  specific  knowledge  by  defendant's  grantor  of  the 
existence  of  the  title,  was  proved.  Before  the  conveyance 
to  defendants  was  executed  plaintiff's  deed  was  upon 
record.  Defendant  and  his  grantor  must  therefore  be 
considered  purchasers  with  notice  of  plaintiff's  title.     K 
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we  are  correct  in  these  conclusions  the  district  court 
should  have  sustained  it. 

One  defense  to  the  action  is  to  the  effect,  that,  in  the 
settlement  of  a  certain  action  brought  by  Ramsey  against 
plaintiff's  husband  for  trespass  upon  the  land,  she  had 
agreed  to  convey  her  title  to  him,  wherefore  it  is  claimed 
8he  is  estopped  to  deny  his  title.  The  defense  is  not  sup- 
ported by  the  evidence.  If  such  an  agreement  was 
entered  into  it  was  by  plaintiff's  husband,  and  the  proof 
fails  to  connect  her  with  it,  or  to  establish  the  fact  that 
she  was  a  party  to  or  in  any  way  bound  by  it. 

The  other  points  in  the  case  need  not  be  considered,  as 
the  judgment,  for  the  reasons  above  given,  must  be 


Keversed. 


Swift  v.  The  Nobth  Missoubi  R.  R.  Co. 

Railroad :  uabhitt  vor  stock  killed.  A  railroad  company  la  liable 
for  stock  killed  upon  its  nnfenced  track,  that  have  escaped  there  from 
the  indosnre  of  the  owner  through  which  the  road  passes.  Follow- 
log  Hinman  ▼.  The  Chicago,  Bock  Island  and  Pacific  R.  R,  Co.f  28 
Iowa,  491. 

Appeal  from  Davis  District  Qourt. 

Tuesday,  July  26. 

This  cause  was  submitted  to  the  district  court  upon  an 
agreed  statement  of  facts,  which,  so  far  as  they  are  mate- 
rial to  the  points  decided,  are  as  follows,  viz. :  The  rail- 
road of  defendant  passed  through  a  fenced  field  where 
plaintiff's  stock  was  running  with  the  consent  of  the 
owner  of  the  premises.  There  were  su£icient  cattle 
guards  at  the  points  where  the  road  passed  into  and  out 
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of  the  field,  but  there  were  no  fences  along  the  road  in  the 
field.  Two  calves  of  plaintiffs  were  killed  by  the  trains 
of  defendant,  without  negligence  or  carelessness  on  the 
part  of  those  operating  the  trains.  The  value  of  the 
calves  is  agreed  upon  at  $14.  Upon  this  state  of  facts 
the  court  found  for  defendant     Plaintiff  appeals. 

Perry  db  Totonsend  for  the  appellant 

IHtnble  A  QanUhera  for  the  appellee. 

Beok,  J. — The  facts  of  this  case  are  not  materially  dif* 
ferent  from  those  in  Hinman  v.  O.  R.  I.  A  P.  Railway 
Cb.y  28  Iowa,  491.  In  that  case  the  railway  track  had 
been  fenced  through  the  field  or  inclosure  where  the  stock 
were  killed,  but  the  fence  was  destroyed  or  injured  by 
fire,  so  that  the  stock  escaped  upon  the  road  from  the  field. 
In  this  case  the  road  never  was  fenced.  The  difference  in 
fiftcts  cannot  change  the  rule  we  recognized  in  that  case. 
In  fieust,  as  the  defendant  has  not  attempted  to  fence  the 
road,  this  appears  to  be  even  a  stronger  case  of  liability 
of  the  defendant  than  the  other. 

Following  the  ruling  in  that  case,  we  hold  that  the  judg* 
ment  of  the  district  court  must  be 

fieversed* 


J 
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Douglass  v.  Langdon  A  Bbo. 

Definilt :  jvstiob  or  thb  tjuloe,  A  defondant  in  an  action  before  •  justioe 
of  the  peace,  who  has  appeared  and  answered,  but  fhils  to  make  a 
ftirther  appearance  on  the  daj  to  which  the  cause  is  continued,  cannot 
be  said  to  be  in  defiiult  within  the  meaning  of  section  8886  of  the  Be- 
▼iaion,  and  the  Justice  has  no  power  to  open  the  judgment  rendered 
against  him  on  the  testimony  of  the  plaintiff,  and  order  a  rehearing  of 
the  cause. 

Appeal  from  PoUawoUamie  Qircuit  Court. 
Tuesday,  July  26. 

Plaintiff  brought  his  action  before  a  justice  of  the 
peace,  claiming  $50  for  one  month's  services  as  clerk  for 
defendants,  in  their  business  as  grocers.  On  the  return 
day  of  the  notice  (June  3,  1869),  defendants  appeared 
and  filed  their  answer  in  denial,  averring  settlement  and 
payment,  and  that  plaintiff  was  employed  and  undertook 
to  work  for  his  board,  and  the  cause,  by  consent,  was  con- 
tinued until  June  17,  1869.  At  this  last  date  plaintiff 
appeared,  defendant  not  appearing;  plaintiff 's  testimony 
was  heard  and  judgment  rendered  in  his  favor.  Two  days 
thereafter  defendants  moved  to  set  aside  this  judgment  as 
one  by  default ;  this  motion  was  sustained  (plaintiff  hav- 
ing no  notice,  until  after  it  was  made,  of  said  order)  ;  the 
judgment  set  aside,  and  the  25th  of  that  month  fixed  for 
a  rehearing.  Plaintiff  thereupon  applied  for  and  obtained 
a  "  writ  of  error  "  from  the  circuit  court,  where,  upon  the 
return  showing  the  above  facts,  all  the  proceedings  of  the 
justice,  subsequent  to  the  judgment  of  June  17,  were  set 
aside,  and  defendants  appesil. 

E.  R.  Paige  for  the  appellants. 

8app^  Lyman  <&  Hanna  for  the  apellees. 
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Wright,  J. — The  Revision  provides  (§  3886)  that 
judgment  of  nonsuit,  or  by  default,  may  6e  set  aside  by 
the  justice,  at  any  time  within  six  days  after  being  ren- 
dered, if  the  party  applying  therefor  can  show  a  satisfac- 
tory excuse  for  his  default.  And  in  this  case  it  is  agreed 
that  the  only  question  is,  whether  defendants  were  in 
default  within  the  meaning  of  this  section,  and  hence 
whether  the  circuit  court  did  or  did  not  err  in  setting 
aside  the  order  of  the  justice  opening  up  the  alleged 
default  For  it  is  agreed,  that  he  has  no  power  to  order 
a  retrial  of  the  cause,  except  in  easels  of  nonsuit  and 
default.  Were  the  defendants  then  in  default  ?  If  not^ 
this  judgment  must  stand  affirmed  ;  if  they  were,  it  must 
be  reversed. 

It  cannot  be  claimed  that  defendants  were,  in  a  tech- 
nical sense,  in  default  before  the  justice.  They  had 
appeared  and  answered.  And,  aside  from  statute,  there 
could  be  no  pretense  that  they  were,  in  any  legal  sense, 
in  default.  Nor  is  there  any  thing  in  any  provision  of 
our  law  under  which  this  could  be  styled  such  a  judg- 
ment. By  refering  to  section  3148  of  the  Revision  (which 
relates  to  proceedings  in  the  district  court,  but  which 
for  the  purposes  of  the  present  inquiry  may  be  conceded 
to  be  applicable  to  justices'  courts),  it  will  be  seen,  that 
defendant's  case  does  not  fall  within  either  of  the  defini- 
tions of  a  default  therein  given.  For  they  did  plead, 
their  answer  was  neither  struck  out  nor  held  insufficient, 
nor  did  they  withdraw  the  same.  In  all  such  cases  it 
will  be  observed  that  the  party  in  default  (for  in  this 
section  the  term  applies  to  plaintiff  as  well  as  defendant), 
is  without  any  pleading,  and  he  is  treated  as  though 
technically  in  default  for  want  of  any  appearance,  or  as 
this  term  is  understood  under  the  practice  at  common 
law.  Here  there  was,  as  already  suggested,  an  appear- 
ance and  answer.     This  answer  remained  on  file,  and  was 
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entirely  sufficient,   if  sustained  by  evidence,   to  defeat 
plaintiff's  recovery. 

Aside  from  this  section,  we  are  not  aware  of  any  pro- 
vision under  which  it  could  be  claimed  that  defendants 
were  in  default.  On  the  contrary,  the  sections  immedi- 
ately preceding  (§§  3881-3885)  clearly  show  that  by 
default  is  meant  those  cases  where  the  defendant  does  not 
appear.  And  this  is  the  clear  holding  of  Rhodes  v.  De 
Bow,  5  Iowa,  260 ;  and  see,  too,  that  class  of  cases  which 
hold  that  it  is  error  to  take  a  default  against  a  defendant, 
an  answer  or  pleading  being  on  file.  Lem  v.  Monroe^  11 
id.  453  ;  Key  v.  Hayden,  13  id.  602 ;  Wolff  v.  Hagensick^ 
10  id.  590  ;  also  §  3893  Rev.,  and  construction  thereof 
in  Divpont  v.  Downing^  6  id.  172. 

Affirmed. 


The  Cedar  Rapids  &  Mo.  R.   R.   Co.  v.  Woodbury 
County  et  ah 

Tioatioii :  baelboad  lands.  Lands  held  by  a  railroad  company  under 
land  grant  acts  of  congress,  which  have  never  been  certified  or  set 
apart,  and  which  are  incapable  of  identification,  are  not  taxable.  The 
,  present  case  is  distinguished  from  the  cases  of  The  Iowa  Homestead  Co. 
T.  Webster  County  ^  21  Iowa,  221,  and  Dub,  if  Pac,  R.  R.  Co,  y.  Same, 
Id.  286. 

Appeal  from  Woodbury  District  CourL 

Tuesday,  July  26. 

In  equity. — The  petition  (filed  in  March,  1869),  seeks 
to  set  aside  a  tax  sale  of  a  large  body  of  lands  held  and 
owned  by  plaintiff,  said  sale  being  for  the  taxes  of  1869, 
and  also  to  have  declared  invalid  and  without  authority 
the  taxes  levied  thereon  for  the  year  1869.     Of  these 
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lands,  480  acres  are  held  under  the  act  of  congress  of 
May  15,  1856.  Kev.,  p.  916.  By  far  the  larger  portion, 
however  (say  40,000  acres),  are  claimed  and  held  under 
the  act  of  June  2,  1864.  U.  S.  Statutes,  1863-4,  p.  96. 
Plaintiff  claims  that  these  lands  were  not  taxable  until 
they  were  certified,  to  wit,  in  July,  1868,  and  hence  were 
not  subject  to  taxation  until  the  year  1869.  To  the  petition 
there  was  a  demurrer,  which  was  overruled  ;  defendants 
refused  to  answer  ;  judgment  granting  the  prayers  of  the 
petition,  and  defendants  appeal. 

Joy  d  Wright  and  JPolk  d  Hubbdl  for  the  appellants. 

Isaac  Cook  for  the  appellee. 

Wright,  J. — ^The  question  in  this  case  is,  whether 
plaintiff  had  a  taxable  interest  in  these  lands  for  the 
years  1868-9.  In  other  words,  whether  they  were 
exempt,  as  still  belonging  to  the  state,  or  United  States. 

We  had  occasion  to  collect  and  discuss  several  of  the 
statutes,  state  and  national,  bearing  upon  the  taxation  of 
lands  held  under  railroad  grant  acts,  in  the  case  of  Iowa 
Homeatead  Co.  v.  Wtbster  Co.,  21  Iowa,  221;  Dvimqac 
d  Pacific  R.  R.  Co.  v.  Same,  id.  235.  And  see  the  cases 
therein  cited  and  the  statutes  therein  set  out  and  contained. 
With  the  construction  there  given  and  the  views  there 
expressed,  we  are  still  content ;  and,  did  the  facts  of  this 
case  bring  it  within  those,  we  should  have  no  hesitation  in 
holding  these  lands  taxable,  or  that  plaintifis  had  a  taxa- 
ble interest  therein. 

There,  however,  the  lands  in  controversy  had  been  set 
apart  as  belonging  to  the  grant,  and  were  susceptible  of 
identification  and  were  identified.  In  this  case,  according 
to  the  averments  of  the  bill,  and  especially  under  the  act 
of  June  2,  1864,  there  was  no  such  identification,  nor  was 
the  same  possible,  at  least  until  the  departments  had  acted 
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at  Washington,  if  even  before  the  issuing  of  the  certifi- 
cate. Here  the  secretary  of  the  interior  was  to  reserre 
lands  within  fifteen  miles  of  the  original  main  line  of  the 
load,  equal  to  that  originally  authorized  to  be  granted  ; 
the  company  was  authorized  to  change  or  modify  the 
imcompleted  portion  of  its  line,  and,  if  the  requisite 
amount  of  lands  were  not  found  within  the  fifteen  miles, 
then  the  selections  were  to  be  made  along  the  modified  or 
connecting  lines  or  branch,  within  twenty  miles  thereof; 
and  the  certificate  and  conveyance  were  to  be  made  by 
the  seci-etary  directly  to  the  company,  and  not  to  the  state. 
The  case  relied  upon  by  appellants,  and  first  above  cited, 
was,  imder  its  facts,  not  free  from  difficulty,  and  yet,  as 
we  believe,  was  ruled  right.  This  case  asks  us  to  extend 
Ihe  rule  still  further,  and  that  the  taxing  power  shall  be 
authorized  to  enter  a  field  entirely  undefined  and  unde- 
finable,  and  to  hold  that  all  property  held  by  the  govern- 
ment, to  which  a  company  or  individual  may  ultimately 
acquire  the  title,  is  liable,  while  thus  held,  to  taxation. 

It  the  petition  is  true,  all  this  land  was  held  in  the 
same  way,  none  of  it  identified  or  set  apart ;  and  if  so,  the 
demurrer  was  properly  overruled. 

Affirmed* 


First  National  Bank  of  Newton  v.  Needham. 

1.  Bin  of  Exhange :  latent  in? ibmitibs  :  p&esentmbmt.  Though  •  hiU  of 
ezchaiige  is  not  technically  dae  until  after  presentment,  yet  an  indorsee 
may  take  it  under  such  circumstances  as  that  it  will  be  treated  as  a  stale 
demand,  and  subject,  in  his  hands,  to  the  same  equities  that  it  would 
hare  been  in  the  hands  of  the  payee. 

2. What  amount  to  due  diligence  in  the  presentment  of  aUU  of 

exchange,  necessary  to  charge  the  drawer,  is  to  be  determined  from  tlia 
drcumstanoes  of  each  case. 

Vol.  XXIX. — 32 
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Appeai  fnym  General  Term  Sixth  District  {Jasper 
Oounty). 

Tuesday,  July  26. 

Defendant  Needham  and  his  co-defendant  Anderson 
were,  on  the  7th  of  December,  1868,  residents  of  Bacine, 
Wis.  On  that  day  he  drew  his  check  upon  a  bank  in 
that  city  in  favor  of  Anderson,  as  follows : 

"Racine,  Wis.,  December  7,  1868. 

**  D.  B.  Northrup  &  Co.,  bankers. — Pay  to  A.  Ander- 
son,  or  bearer,  fifty  dollars,  ($50). 

WM.  L.  NEEDHAM." 

The  drawer  then  had  funds  in  the  bank  sufficient  to 
pay  this  check.  In  February,  1869,  he  withdrew  all  his 
funds,  and  he  and  the  payee  removed  to  this  state. 

May  6,  1869,  Andei'son  negotiated  this  check  to  plain- 
tiff, who  paid  a  full  consideration  therefor,  without  actual 
notice  of  any  defense  thereto.  Needham  was  then  doing 
business  but  a  few  doors  from  the  plaintiff,  was  a  customer, 
and  was  then  well  known,  but  no  inquires  were  made  of 
him  as  to  the  correctness  of  the  check.  The  check  was 
duly  presented  to  the  drawee,  payment  refused  and 
there  was  due  protest  and  notice.  In  addition  to  these 
facts,  plaintiff  found,  by  the  testimony  of  Anderson,  that 
the  check  was  given  in  payment  of  $50,  that  the 
drawer  requested  him  not  to  draw  the  money  until  he 
needed  it,  and  that  he  (Needham),  never  asked  him  for  it. 

Upon  the  part  of  the  defendant  (the  drawer)  it  was 
proposed  to  prove  that  when  the  check  was  drawn  Ander- 
son professed  to  need  the  money  at  once,  and  that  he  was 
told  to  take  it  and  draw  the  funds  ;  that  afterward,  in 
February,  1860,  the  drawer  told  him  to  get  his  money,  as 
he  was  about  to  settle  with  the  bank  and  close  his  account 
there,  and  his  business  in  Racine  ;  that  Anderson  said  the 
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drawer  could  let  him  have  the  money  as  he  wanted  it, 
and  that  he  would  keep  the  check  as  a  memorandum 
until  they  settled  again,  and  that  this  was  agreed  to  as 
all  right ;  that  Anderson  knew  that  Needham  had  settled 
with  the  bank,  and  this,  too,  while  he  still  held  the  check ; 
that  he  had  paid  Anderson  the  full  amount  of  the  check 
after  leaving  Eacine  and  before  its  transfer  to  plaintifis. 
All  this  testimony  was  objected  to,  however,  and  excluded 
by  the  circuit  court  as  *' immaterial,  irrelevant,  and  not 
binding  on  plaintiff,"  who  accordingly  had  judgment. 

In  the  general  term  this  ruling  was  reversed,  and  plain- 
tiff appeals  to  this  court. 

Clark  &  Ryan  for  the  appellant 

J9.  Ryan  for  the  appellee. 

Wright,  J. — It  is  not  material  in  this  case  to  inquire 
whether  the  drawer  of  this  check  was  discharged  by  rea- 
son of  delay  of  presenting  the  same  for  payment.  The 
real  inquiry  is,  whether  the  court  or  jury  might  not, 
under  the  circumstances,  conclude  that  plaintiff  took  it 
subject  to  the  equities  or  defenses  existing  in  favor  of  the 
drawer  against  the  payee. 

The  rule  is  recognized,  that  this  check  was  not  due 
until  presented  to  the  bank,  and  demand  of  payment 
there  made.  This  is  certainly  so,  as  to  the  right  of  action 
against  the  drawer,  the  meaning  of  the  statute  of  limita- 
tions, and  the  like.  We  here  keep  out  of  view  cases  of 
fraud  in  drawing  the  check,  or  entire  want  of  funds,  and 
full  and  clear  knowledge  th^t  there  were  and  would  be 
none. 

And  while,  for  most  purposes,  the  drawer  of  such  an 
instrument  before  demand  is  in  a  like  position  with  the 
maker  of  negotiable  paper  before  due,  it  is  nevertheless 
proper,  in  measuring  the  rights  and  liabilities  of  parties, 


252  SUPREME  OOXJET  OF  IOWA, 

First  National  Bank  of  Newton  y.  Needham. 

to  keep  in  mind  the  nature  of  such  paper,  its  object  aud 
purpose,  and  the  usual  course  of  business  in  connection 
therewith. 

Remembering  these  propositions,  let  us  look  at  the 
facts  in  this  case.  Plaintiflb  purchased  this  check  five 
months  after  it  was  drawn.  It  was  drawn  upon  a  bank 
hundi-eds  of  miles  away,  and  by  a  '  party  doing  busi- 
ness with  plaintiff,  who  resided  in  the  same  place,  within 
a  few  doors,  and  yet  of  whom  no  inquiries  whatever  were 
made.  The  drawer  and  payee  both  resided  in  the  place 
where  the  check  was  drawn,  and  where  the  drawee  tran2»- 
acted  business,  and  where  it  was  to  be  paid,  and  left  for 
their  new  homes  and  there  settled,  months  before  this 
negotiation.  Plaintiff  had  undertaken  to  explain  the 
delay  in  presenting  the  check  for  payment,  by  proving  a 
request  from  the  drawer  to  the  payee  not  to  apply  for  the 
money  until  it  was  needed. 

Upon  these  facts,  in  this  state  of  the  record,  the  testi- 
mony offered  was  admissible  upon  two  grounds :  1.  To 
rebut  the  case  made  by  plaintiff,  showing  excuse  for  delay 
in  making  presentment  Due  diligence  was  necessary  to 
charge  the  drawer,  and  what  amounts  to  such  diligenoe 
must  be  determined  from  the  circum&tances  of  each  case. 
2.  Though  before  such  presentment  a  check  would  not, 
technically,  be  due  (as  heretofore  explained),  yet  a  party 
may  take  it  under  such  circumstances  as  that  it  must  be 
legitimately  treated  as  a  stale  demand,  he  acquiring  no 
higher  title  than  that  of  the  payee,  and  subject  to  like 
equities.  If  thus  stale,  the  defense  of  payment  would 
certainly  be  good,  for  nothing  could  more  necessarily 
control,  qualify  or  extinguish  the  right  to  recover  thereon. 
The  defense  attaches  to  the  instrument  itself,  and  in  no 
legal  sense  arises  out  of  other  and  independent  transac- 
tions between  the  parties. 

Affirmed. 
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Bundy  v.  McKee. 


BUNDY  V.    MoEeE. 

1.  Attachment:  ihbutfioibnt  oausb.  The  Btatement  in  the  petition  for 
an  attachment  "  that  defendant  is  in  some  manner  abont  to  dispose  of 
his  property  without  leaving  sufScient  remaining  for  the  payment  of 
his  debts "  is  insufScient,  under  section  8174  of  the  Revision,  te  war- 
mnt  the  issuing  of  the  writ.  Following  Mingtu  v.  McL$od,  26  Iowa, 
462. 

S. AXKHDicsNT.    Nor  will  an  amendment,  filed  after  the  issuing  of  the 

writ,  stating  that  defendant  is  in  some  manner  abont  to  dispose  of  or 
remove  his  property  out  of  the  state,  sustain  the  writ  already  issued. 
It  should  have  stated  that  the  cause  alleged  existed  at  the  time  the 
action  was  conmienoed  or  the  writ  issued. 

Appeal  from  Warren  Distinct  Court. 

Tuesday,  July  26. 

The  petition  contains  two  counts ;  the  first  claiming 
$10,000,  for  that  defendant,  did,  on,  etc.,  by  his  flattery, 
etc.,  seduce  and  debauch  plaintiff,  etc. ;  the  second  claim- 
ing the  same  amount,  for  that  defendant,  on,  etc.,  did 
assault  plaintiff,  etc.,  and  did  then  and  there  lay  rude  and 
Yiolent  hands  upon  her  person,  and  have  sexual  intercourse 
with  her ,  by  reason  of  which,  etc.  It  was  also  alleged, 
as  cause  for  attachment,  that  defendant  was  in  some  man- 
ner about  to  dispose  of  his  property,  without  leaving 
sufficient  remaining  for  the  payment  of  his  debts  or  the 
plaintiff's  claim. 

Defendant  moved  to  *'  strike  out  one  count  of  this 
petition,  because  each  claimed  for  one  and  the  same  cause 
of  action."  This  was  overruled.  He  also  moved  to  dis- 
solve the  attachment,  because  of  failure  to  state  good 
ground  for  the  writ  Plaintiff  thereupon  took  leave  to 
amend,  and  did  so,  by  averring  that  *'  defendant  is  in  some 
manner  about  to  dispose  or  remove  his  property  out  of  tike 
statCj  without  leaving,"  etc.    The  action  was  commenced 
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and  attachment  prayed  for  November  1,  1869,  and  this 
amendment  was  made  January  1,  1870. 

Defendant  then  moved  to  strike  this  amendment  (the 
journal  entry  so  recites,  out  no  such  motion  is  found  in 
the  record),  and  the  motion  was  sustained,  as  also  the 
motion  to  dissolve  the  attachment  Plaintiff  excepted  to 
the  rulings  last  mentioned  ;  defendant,  to  that  overruling 
his  motion  to  strike  out  one  count  of  the  petition  ;  and 
both  parties  appeal. 

Todhurder  &  Williamson  for  the  plaintiff. 
Bryan  <&  Seevers  for  the  defendant. 

Wright,  J. — Firsts  as  to  plaintiff's  appeal.  .  The  attach- 
ment was  properly  dissolved,  and  this,  whether  the  court 
1.  ATTAOHimrr :  ruled  correctly  or  not,  in  striking  the  amended 
cause.  petition.     The   ground  as  originally  stated 

was  insufficient.  This  is  scarcely  denied.  The  proposi- 
tion to  amend  concedes  it  Then,  too,  it  was  so  held  in 
Mingus  v.  McLeod^  25  Iowa,  452. 

The  defect  was  not  cured  by  the  amendment.  For 
liiis  alleges  that  dcfendent  was  then  (January  1,  1870, 

J Amend- ^^^  months  after  issuing  the  writ,  and  after 

»«**•  it  was  originally  prayed),  about  to  dispose  of 

or  remove  his  property,  etc.  Plaintiff  was  not  seeking  a 
new  attachment,  but  to  sustain  and  uphold  that  already 
issued.  The  affidavit  should  therefore  have  shown  that 
the  cause  alleged  existed  at  the  time  the  action  was  com- 
menced, or  the  writ  issued.  This  is  plain  enough  in 
reason  and  upon  principle,  and  such  are  the  authorities. 
WadswcfrCh  &  Wells  v.  Oheeny  <&  Wilson^  10  Iowa,  257 ; 
Cronch  v.  Cronch,  9  id.  269,  and  Gourley  v.  Carmody,  23 
id.  212,  relied  upon  by  plaintiff,  in  no  manner  bear  upon 
the  point  here  ruled. 

Second,  as  to  defendant's  appeal.     His  motion  was  to 
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strike  out  one  count  of  the  petition.  Plaintiff  could 
decline  to  thus  strike  out  either  count,  and  the  court  could 
not  compel  her  to  elect.  She  had  at  least  her  election  to 
strike  out,  or  go  to  trial  and  undertake  to  prove  as  many 
causes  of  action  as  there  were  counts  in  her  petition. 
Rev.  §  2934.  The  statute  protects  the  opposite  party 
sufficiently,  by  giving  the  court  power  to  adjudge  costs. 

The  judgment  below  is  affirmed  as  to  both  appeals, 
each  party  paying  half  the  costs  herein. 

Affirmed* 


Jenkins  v.  Burlington  k  Missouri  Rivbr  R.  R  Co. 

Eailroad:  LOOAnoir  of  depot:  ooktraot.  The  plaintiff  conveyed  the 
right  of  way  through  hie  land  to  a  railroad  company,  on  condition  that 
it  should  make  the  yiilage  of  G.  a  station.  The  company  made  C.  a 
station,  bnt  located  its  depot  about  one-fourth  of  a  mile  Arom  the  town 
plat.  Hdd,  under  the  circumstances  of  the  case,  that  this  was  a  suffi- 
cient compliance  with  the  condition. 

Appeal  from  Wapello  District  Court. 

Tuesday,  July  26. 

Action  to  recover  for  a  right  of  way.  Trial  to  courty 
and  judgment  for  defendant.     The  plaintiff  appeals. 

HendershoU  &  Burton  for  the  appellant. 

D.  Rarer  for  the  appellee. 

Cole,  Ch.  J. — Plaintiff  was  the  owner  of  one  hundred 
and  sixty  acres  of  land,  through  which  defendant  wished 
to  construct  its  road.  In  April,  1863,  the  plaintiff,  for 
the  consideration  of  one  dollar,  conveyed  to  defendant 
a  right  of  way  for  its  road  through  his  land  on  the  line 
then  actually  surveyed  and  staked  through  it.     This  con* 
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veyance  was  without  any  conditions.  Afterward,  defend- 
ant  found  it  expedient  to  change  its  line,  making  it  run 
more  directly  through  plaintiff's  land  and  a  short  distance 
south  of  the  first  line.  Thereupon  plaintiff  executed 
another  deed  to  defendant  for  a  right  of  way  along  this 
new  line.  The  last  deed  was  also  in  consideration  of  one 
dollar,  and  to  the  habendum  was  added  these  words,  ''  This 
deed  is  upon  the  express  condition  that  the  said  company 
shall  make  Chillicothe  a  station,  otherwise  void."  The 
company  made  Chillicothe  a  station,  but  established  its 
depot  about  one-fourth  of  a  mile  east  of  the  town  plat. 
It  is  claimed  by  the  plaintiff  that  such  location  of  the 
depot  was  a  violation  of  the  condition  annexed  to  his 
deed,  and  that  it  is  therefore  void.  The  district  court 
found  that  the  location  was  a  substantial  compliance  with 
the  condition.  In  this  conclusion  we  concur,  and  deem 
it  unnecessary  to  review  the  evidence  leading  us  thereto. 

AfBrmed. 


BUSSELL  V.    POTTAWOTTAMIE  COUNTT. 
JvAf^entt      TAOAnOH    of:       ▲TTOERST'S     AUTHOUTT     to     APPBAm.       A 

Judgment  will  not  be  Treated  on  the  ground  thst  the  attorneya 
appearing  for  the  defendant  were  not  authorised  bo  to  do,  when 
the  fibct  of  Buch  authority  is  not  f^lly  negatived,  but  left  in  doubt 
under  the  testimony,  and  there  are  no  allegations  in  the  petition  to 
Tscate,  showing  a  defense  to  the  action  upon  which  the  Judgment  is 
founded. 

Apptal  from  PoUawoUamie  District  Court 

Tuesday,  July  26. 

AonON  upon  several  county  warrants.  Judgment  for 
the  plaintiff ;  defendant  appeals.  The  further  fiEU)ta  aie 
stated  in  the  opinion. 
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Rnssell  y.  Pottawotamie  Ck>nniy. 


ClirUon,  Hart  &  Brewer  for  the  appellants. 
Percival  <&  Woods  for  the  appellee. 

Cole,  Ch.  J.  —  The  petition  in  this  case  was  in  the 
nsual  form.  The  original  notice  was  in  the  form  prescribed 
by  the  statute  (Rev.  §  2812),  and  was  addressed  **  to  Pot- 
tawottamie  Co.,  Iowa;"  it  was  returned  ** served  on  the 
within  named  defendant,  Pottawottamie  county,  by  read- 
ing the  same  to  Hard  win  Jones,  county  judge  of  said 
Pottawottamie  county,  and  delivering  to  him  a  true  copy 
thereof,  all  done  in  said  county."  At  the  return  term, 
attorneys  appeared  for  defendant  and  filed  a  demurrer, 
which,  upon  argument,  was  overruled.  The  defendant, 
by  the  attorneys  appearing,  stood  by  the  demun*er,  and 
judgment  was  rendered  for  plaintiff.  The  attorneys  then 
gave  notice  of  appeal,  w^hich  was  duly  served. 

Afterward,  and  before  the  next  term  of  court,  the  de-- 
fendant,  by  other  attorneys,  filed  a  motion  to  vacate  and 
set  aside  the  judgment,  because  there  was  no  such  service 
of  the  notice  as  gave  the  court  jurisdiction  to  render  the 
judgment  the  same  being  served  upon  the  county  judge, 
when  it  should  have  been  served  upon  the  board  of  super- 
visors, and  because  the  attorneys  appearing  for  the 
county  had  no  authority  to  do  so  ;  and  the  judgment  was 
by  default  and  for  want  of  answer,  and  without  service  or 
appearance.  This  motion  was  overruled,  and  thereon  is 
the  only  error  assigned. 

The  affidavits  upon  the  question  of  the  authority  of  the 
attorneys  to  appear  for  the  county  and  file  the  demurrer 
leave  the  real  fact  in  doubt.  Two  of  the  board  of  super- 
visors state  by  affidavit  that  they  did  not  employ  said 
attorneys,  and  that  they  have  talked  with  the  other  mem- 
bers, who  say  they  did  not,  and  the  affiants  believe 
ihey  were  not  employed.  While  two  of  the  attorneys  ap- 
pearing state  by  affidavit  that,  as  they  believe,  they  were 
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authorized  ;  one  says  the  couuty  judge  employed  him ; 
and  the  other,  that  a  member  of  the  board  of  supervisors, 
while  the  board  was  in  session,  came  to  him  and  desired 
him  to  attend  to  the  case ;  that  he  supposed  the  board 
was  aware  of  the  action,  and  considered  himself  employed 
therein. 

The  reasonable  doubt  sa  to  the  fact,  arising  upon  this 
testimony,  their  authority  by  order  of  the  board  not  being 
fully  negatived,  together  with  the  fact  that  there  is  no 
allegation  or  showing  of  any  defense  whatever  to  the  ac- 
tion, justifies  us  in  affirming  the  judgment,  without  re- 
gard to  the  question  whether  the  service  should  have  been 
upon  the  board  of  supervisors  instead  of  the  county  judge. 
Heferman  v.  Burt,  7  Iowa,  320. 

Affirmed. 


Lake  v.  Reed. 

Fromissorj  note :  latbht  urriRiirriBs :  bona  fidb  holdbk.  In  order 
to  defeat  the  rights  of  a  bona  fide  holder  for  value,  of  a  pro* 
missory  note  which  it  is  claimed  was  procured  by  fraud,  it  must  be 
shown,  either  directly  or  by  circumstances,  that  he  had  notMc, 
of  SQch  infirmity.  Proof  of  such  facts  and  circumstanoes,  U 
would  have  put  a  reasonable  man  upon  inquiry  in  relation  thereto,  are 
not  BuiBcient  i  and  an  Instruction  to  that  effect  was  held  erroneoua. 

Appeal  frovn  Mahaska  Circuit  Court 

Tuesday,  July  26. 

AonON  upon  a  negotiable  promissory  note  by  the  in* 
dorsee  thereof.  Defense,  that  the  note  was  given  for  the 
agency  of  a  patent  right,  and  that  it  was  procured  by 
false  representations  by  the  payee   thereof,  and  that  the 


JUNE  TERM,  1870.  »         259 

Lake  y.  Reed. 

consideration  had   failed.     Trial  to  a  jury ;  verdict  and 
judgment  for  the  defendant.     The  plaintiff  appeals. 

Lacey  <£  Shephard  for  the  appellant. 
Seevers  &  CkUts  for  the  appellee. 

C!oL£,  Ch.  J. — ^The  only  real  question  in  this  case  is 
as  to  the  correctness  of  this  ^instruction  given  by  the 
court  to  the  jury :  •*  Although  the  note  may  have  been 
procured  by  fraud,  perpetrated  by  the  payee  of  the  note, 
or  his  agents,  yet  if  plaintiff  took  the  note  before  matu- 
rity in  the  ordinary  course  of  business  and  for  a  valuable 
consideration,  such  fraud  would  not  be  available  as  against 
plaintiff  as  a  defense,  until  it  is  shown  that  the  plaintiff 
had  notice  of  such  fraud,  or,  such  facta  and  circum- 
stances as  would  have  put  a  reasonable  man  upon  inquiry 
in  relation  to  the  same" 

The  latter  part  of  the  instruction  is  misleading  and 
erroneous.  The  course  of  the  English  authorities  upon 
this  question,  and  the  re-establishment  of  the  early  doc- 
trine of  Lord  Eenyon  in  Lawson  v.  Weston,  4  Esp.  56, 
after  it  had  been  overruled  by  Oill  v.  Oudit,  3  B.  <fi  C. 
446,  is  concisely  given  in  Gage  v.  Sharp,  24  Iowa,  15. 
The  American  authorities  are  not  essentially  different 
from  the  English  in  their  course  and  present  conclusion. 
The  early  and  present  doctrine  is,  that  the  right  of  a 
bona  fide  holder  for  value,  in  the  usual  course  of  business, 
of  negotiable  paper,  cannot  be  defeated  by  proof  that  he 
was  negligent,  and  omitted  to  make  inquiries  which  com- 
mon prudence  would  have  dictated. 

The  case  of  The  Trustees  of  Iowa  College  v.  Hill, 
12  Iowa,  462,  is  not  in  conflict  with  this  doctrine.  It  is 
there  said  that  plainti£&  '*  are  not  to  be  charged  with 
notice  because  of  any  want  of  diligence  on  their  pait  in 
making  inquiry,  or  even  if  they  took  the  note  under  sus- 
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picious  circumstances,  provided  they  had  no  notice,  actual 
or  constructive,  of  the  alleged  equities,"  etc.  And  so  in 
the  case  of  Kelly  v.  Ford,  4  Iowa,  140  :  '*  K  defendant 
claims  that  the  assignee  received  the  note  with  notice  of 
fraud,  or  want  of  consideration  in  its  inception,  sach 
notice  must  be  proved,  and  the  plaintiff  cannot  be  charged 
with  such  notice  by  reason  of  any  want  of  diligence  on 
his  part  in  ascertaining  the  fact  of  such  fraud  or  want  of 
consideration,  even  when  he  is  in  a  situation  where  such 
facts  could  be  ascertained  by  inquiry."  This  is  the  now 
settled  doctrine.  See  Pars,  on  Notes  and  Bills,  vol.  2,  p.  279f 
Story  on  Notes,  §  197.  The  distinction  is  this,  to  wit : 
the  rule  of  law  requires  proof,  direct  or  by  circumstances, 
that  the  holder  had  notice  of  the  defects  or  equities ;  while 
the  rule  as  stated  in  the  instruction  only  requires  proof 
that  the  holder  was  in  such  a  situation  as  that  he  might 
have  had  notice  if  he  had  been  diligent  in  making  inqui- 
lies,  which  his  situation  offered  and  invited  him  to  make. 

Reversed. 


FiBST  National  Bank  of  Centrevillb  v.  Douohxrit. 

JPromlssorj  note  t  post  staxpino  :  notios  thersov.  Where  tbe 
holder  of  a  promisBory  note,  issned  without  a  stamp  bat  afterward 
stamped  without  authority,  received  it  with  notice  of  these  ftcts, 
they  may  be  properly  pleaded  agahist  him  as  a  defense  in  an  action 
on  the  note.  The  case  of  BlackweU  y.  Denie,  28  Iowa,  68,  distiqgoished 
from  the  present  one. 

Appeal  from  Appanoose   Circuit  Court. 

Tuesday,  July  26. 

Action  on  a  negotiable  promissory  note,  by  the  indorsee 
thereof.     Defensei  want  of  stamp,  failure  of  oonsidera* 
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tion  and  fraud,  and  that  all  these  were  known  to  plaintifb. 
Demurrer  to  answer  overruled ;  plaintiff  stood  thereon. 
Judgment  for  defendant ;  the  plaintiff  appeals. 

Harris  d  Drake  for  the  appellant. 
Perry  &  Townaend  for  the  appellee. 

Cole,  Ch.  J. — ^The  petition  is  in  the  usual  form  for  an 
action  by  indorsee  upon  a  negotiable  promissory  note  ;  a 
copy  of  this  note,  with  a  proper  stamp,  is  set  out  in  the 
body  of  the  petition.  The  defendant,  for  answer,  admits 
that  he  executed  the  note,  except  that  it  was  not  stamped 
when  signed,  nor  afterward  by  his  consent  or  authority. 
He  avers  that  it  was  given  for  a  patent  right,  falsely 
represented  to  be  such  and  of  value,  while  it  was  in  fact 
a  fraud  and  worthless ;  that  the  note  was  given  in  con- 
sideration of  the  right  to  use  and  sell  such  patent  right, 
which  was  to  be  conveyed  to  him,  and  the  note  was  not  to 
have  any  effect  until  such  conveyance  ;  that  no  such  con- 
veyance had  ever  been  made  ;  and  the  note  never  had  any 
legal  effect,  as  such.  *'  And  he  further  states,  that  when 
the  plaintiff's  received  said  note  they  knew  full  well  all 
the  matters  as  stated  in  this  answer,  and  should  not  re- 
cover." And  for  further  answer  he  states,  that  plaintiff 
did  not  pay  any  value  for  the  note. 

The  plaintiff  demurred  "  to  so  much  of  the  answer  as 
claims  the  illegality  of  the  note  for  deficiency  in  stamp* 
ing,  and  shows :  First.  That  the  answer  admits  the  mak- 
ing  and  delivery  of  the  note  to  the  payee  :  Second.  It  is 
not  claimed  that  plaintiff  had  knowledge  of  any  insuffi- 
ciency of  the  stamp,  as  either  party,  by  agreement,  may 
stamp."  This  demurrer  was  overruled,  and  such  ruling  is 
now  assigned  as  error. 

This  case  differs  from  BlacJcwell  v.  Denie,  23  Iowa,  63, 
in  the  essential  particular  that  there  the  plaintiff  received 
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the  note  in  good  faith  and  without  any  notice  of  the 
failure  of  the  maker  to  stamp  it,  as  it  appeared  when  he 
purchased  it;  while  her©  it  is  distinctly  averred  that 
'^plaintiff  knew  full  well"  that  the  note  was  not  stamped 
by  the  maker,  nor  was  any  one  authorized  by  him  to 
stamp  it,  but  the  same  was  made  as  an  incomplete  instru- 
ment, until  the  conveyance,  which  was  to  be  the  consider- 
ation for  it,  was  executed.  This  averment  of  knowledge 
on  the  part  of  plaintiff,  was  admitted  by  the  demurreri^ 
and  thereby  the  plaintiff  became  in  no  better  position  thaq 
the  payee ;  and  that  he  could  not  recover  under  the  aver* 
ments  of  this  answer  will  be  agreed. 

A£Euined* 


Jeure  v.  Perkins  et  ah 

1.  HeeliUilcS'  lien:  svboontraotob :  hotioe.  The  notice  which  Is  ra- 
qaired  to  be  given  by  a  subcontractor  to  tbe  proprietor,  of  his  intention 
to  daim  a  lien,  must  be  in  writing. 

S.  Praetlee ;  dxmur&ke  :  suprexb  court.  TVhere  a  demurrer,  astfgnlns 
several  cauftes,  is  sustained  as  to  one  and  overruled  as  to  the  othersi  the 
supreme  court  will,  on  appeal,  affirm  the  judgment  of  the  court  below  on 
the  demurrer,  if  the  demurrer  should  have  been  sustained  for  any  of  the 
causes  assigned,  though  the  sustaining  of  it  on  the  ground  ruled  by  th« 
court  below  was  erroneous. 

Appeal  from   General    Term,    Fifth    District    {Olarke 

County). 

Wednesday,  July  27. 

The  facts  sufficiently  appear  in  the  opinion. 

Stuart  d  Bros,  and  Chaney  <&  Bees  for  the  appellant. 

James  Bice  for  the  appellee. 

WiLUAHS,   J. — ^Plaintiff  was  a  subcontractor  of  Per- 
kins, who  built  a  school-house  for  the  other  defendant. 
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1.  mbobakiob'     The  notice  of  his  intention  to  claim  a  lien 
tnotor :  notice,  upon  the  house,  gi^en  to  the  proprietor,  was 
verbal. 

The  defendant,  the  proprietor,  demurred  to  the  petition, 
stating  generally  that  the  petition  did  not  state  facts  suffi- 
cient to  maintain  a  cause  of  action,  and  specifying  that 
it  does  not  show  that  the  notice  given  by  the  subcontractor 
to  the  proprietor  was  in  writing  ;  and,  as  another  special 
oause  of  demurrer,  that  '*  the  petition  does  not  allege 
that  there  was  money  in  the  hands  of  proprietor  when 
subcontractor  settled  with  contractor."  The  demurrer 
was  sustained  by  the  circuit  court,  for  the  reason 
last  mentioned,  and  the  general  term  sustained  the  de- 
murrer for  the  reason  first  mentioned.  If  a  demurrer  is 
filed  and  sustained,  and  from  the  ruling  on  the  demurrer 
an  appeal  is  taken  to  this  court,  we  sustain  the  demuirer 
if  it  is  well  taken,  though  the  court  below  did  not  give  a 
reason  for  its  ruling  in  which  we  concur. 

We  do  not  concur  in  the  reason  given  by  the  circuit 
court  for  its  ruling,  but  we  hold  that  the  notice  which  the 
subcontractor  must  give  to  the  proprietor,  of  his  inten- 
tion to  claim  a  lien;  should  be  in  writing.  Section  1850  of 
the  Revision  provides  that  the  notice  above  referred  to 
may  be  served  by  a  sheriff  or  constable,  and  that  their 
return  shall  be  evidence.  This  could  not  be  done  unless 
the  notice  was  in  writing,  and  we  think  the  statute  requires 
this  by  implication. 

Where  a  demurrer,  assigning  several  causes,  is  sus- 
tained as  to  one  of  such  causes,  and  overruled  as  to  the 
s.  psactigb:  others,  on  appeal  to  this  court  the  judgment 
eapremecoart.on  the  demurrer  will  be  affirmed,  if  it  should 
have  been  sustained  for  any  Of  the  causes  assigned,  although 
it  may  have  been  erroneous  to  .sustain  it  on  the  ground 
ruled  by  the  court  below. 

Affirmed. 
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The  Statk  ex  rel  y.  Thb  Independent  SohooIi 

DiSTBIOT  OF   CaBBONDALB. 

1.  Sehooto  S    vomjcxnoH   or  ihdepxhdbitt   dutrioib  :   quo   waebaito 

Under  dutpter  148,  section  9,  Laws  of  11th  Creneral  Assemblyi  terri- 
tory organised  into  an  independent  school  district  must  contain  not  lost 
than  two  hnndred  inhabitants ;  and  an  independent  district  organised 
with  less  than  this  number  is  unauthorized,  and  the  l^ality  of 
it  may  be  inquired  into  by  an  information  in  the  nature  of  a  quo  toor- 
ranto. 

2.  Whether^  portion  of  the  territory  of  subdistrict  which  is  about  to 

be  oiiganized  into  an  independent  district  can  be  excluded  therefroa, 
qu€r4. 

Appeal  from  Mahaeha  District  Court. 

Wednesday,  July  27. 

This  is  a  proceeding  by  information  to  inquire  into  the 
legality  of  tlie  organization  of  the  independent  district  of 
Carbondale,  in  the  county  of  Mahaska.  The  informatioB 
alleges  that  said  independent  school  district  was  formed 
in  the  year  1867,  and  that,  upon  the  petition  of  ten  legal 
voters,  the  boundaries  of  said  independent  district  were 
formed  by  the  township  trustees  of  Oskaloosa  township  ; 
but  that  the  said  trustees  did  not  take  a  city,  town  or  sub- 
district  as  the  basis  of  said  organization ;  that,  instead 
thereof,  said  township  trustees  fixed  the  boundaries  of 
said  independent  school  dristrict,  including  therein  all 
of  subdistrict  No.  8  of  Oskaloosa  township,  excepting 
about  240  acres,  upon  which  is  situated  the  village  of  En- 
terprise, and  upon  which,  ut  the  time  of  fixing  the  boun- 
daries of  the  independent  district,  resided  a  majority  of 
the  inhabitants  of  subdistrict  No.  8.  The  information 
furthes  alleges,  that,  when  organized,  the  independent  dia- 
triot  did  not  contain  200  inhabitants. 


JUNE  TERM,  1870.  265 


The  State  t.  Independent  School  Diatrict  of  Carbondale. 


The  defendants  demurred  to  the  information,  the  de- 
murrer was  oyerruled,  and  the  defendants  appeal. 

Seevera  d  Qutts  for  the  appellants. 

Lacet/  <&  Shepherd  for  the  appellees. 

WnxiAHS,  J.  —  It  is  admitted  that  the  independent 
flchool  district  which  was  formed  out  of  subdistrict  No.  8 
of  the  township  district  of  Oskaloosa,  did  not  contain  all 
the  territory  included  in  subdistrict  No.  8,  and  that  the 
independent  district,  as  formed,  contained  a  population  of 
less  than  two  hundred. 

The  provisions  of  the  law  concerning  the  boundaries 
and  population  of  an  independent  school  district  are: 
"  Any  city,  town  or  subdistrict  containing  within  its  sur- 
veyed limits  not  less  than  two  hundred  inhabitants,  and 
certain  territory  contiguous  thereto,  may  be  constituted  a 
separate  school  district."  Chapter  143,  section  9,  Laws 
11th  General  Assembly.  It  seems  evident  that  it  was 
the  intention  of  the  legislature  to  require,  that,  on  its  or- 
ganization, an  independent  school  district  should  contain 
two  hundred  inhabitants.  The  demurrer  admits  that  the 
district,  as  formed,  contained  less  than  this  number. 

But  it  is  insisted  that  this  fact  cannot  be  inquired  into 
by  information  in  the  nature  of  quo  warranto.  We  have 
no  doubt  if  two  hundred  inhabitants  were  a  prerequisite, 
and  the  district,  as  formed,  did  not  contain  this  number, 
that  the  fact  could  be  thus  investigated  when  the  object 
of  the  proceeding  is  to  annul  the  organization  of  the 
district. 

It  seems  that  the  legislature  intended,  by  its  language, 
to  signify  that  the  terriotory  of  a  subdistrict  could  be  en- 
larged when  it  is  to  be  formed  into  an  independent  dis- 
trict. This  is  evidently  the  import  in  this  connection 
of  the  words,  **and  certain  territory  contiguous  thereto/' 
Vol.  XXIX. — 34 
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It  is  not  SO  clear  that  a  portion  of  the  territory  of  a  sub- 
district,  which  is  about  to  be  formed  into  an  independent 
district,  can  be  excluded  therefrom. 

Affirmed. 


First  National  Bank  op  Newton  v.  Pebrt. 

fihunlshment  t  mortoaqi  ot  pxbional  phopihtt.  Where  the  answer 
of  a  garnishee  merely  shows  that  he  holds  a  mortgage  on  personal 
property  of  the  debtor,  which  is  in  the  possession  of  the  latter,  and 
the  yalue  of  which  is  not  shown,  the  garnishee  should  be  di»- 
ohaiged. 

Appeal  from  Jasper  District  Court. 
Wednesday,  July  27. 

In  this  case  it  appeared,  from  the  answer  of  the  gar- 
nishee, that  he  was  the  mortgagee  of  personal  property  of 
defendants,  and  that  it  was  in  their  possession. 

The  garnishee  was  discharged.  The  plaintiff  appeals, 
and  assigns  the  discharge  of  the  garnishee  as  error.  The 
Talue  of  the  property  did  not  definitely  appear,  or  was 
not  shown. 

Olark  <£  Ryan  for  the  appellant 

Winslow  <6  Wilson  for  the  appellees. 

Williams,  J.  —  The  judgment  is  affirmed  on  the 
authority  of  Ourtis  v.  Bat/mand  Bras,  d  Co.,  ante,  52. 
The  majority  of  the  court  desire  that  it  bo  noted  that 
they  do  not  think  this  conflicts  with  the  reasoning  in 
Torberl  v.  Hayden,  11  Iowa,  435. 

In  this  opinion  I  do  not  concur  The  rule  in  the  case 
at  bar  does  not  conflict  with  the  rule  established  in  Tor- 
berl y.  Hayden^  but  it  does  with  dicta  contained  in  that 

opinion. 

Affirmed* 
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The  State  v.  EiifBALL. 

1.  Criminal  lair:  indiotmsxt :  o&aitd  juht;  praotics.  The  mere 
presence  of  a  bailiff  of  the  court  in  attendance  upon  the  grand  Jury 
during  their  investigation  of  a  criminal  charge,  is  not  a  sufficient 
ground  of  objection  against  the  indictment,  if  he  were  not  present 
when  the  question  was  taken  upon  the  finding  of  the  indictment. 

2. But  if  it  were,  it  seems  that  it  comes  too  late  after  verdiot,  as 

it  should  hare  been  raised  by  motion  to  set  aside  the  indictment. 

Appeal  from  Polk  District  Court. 

Wbdnbsdat,  July  27. 

Defendant  was  convicted  apon  an  indictment  for 
grand  larceny,  and  sentenced  to  confinement  for  two 
years  in  the  penitentiary.     He  appeals  to  this  court 

3fcHenry  <&  BefUley  for  the  appellant. 

H.  (y  Connor^  attorney-general,  for  the  state. 

Beck,  J. — Several  objections  to  the  proceedings  are 
made,  which  have  no  foundation  in  the  facts  as  certified 
in  the  record.     It  is  unnecessary  to  notice  them. 

A  motion  for  a  new  trial  was  overruled.  One  ground 
of  the  motion  is,  that  the  jury  disregarded  certain  instruc- 
tions given  them  by  the  court.  For  us  to  determine  the 
question  thus  raised  the  evidence  should  be  before  us.  A 
file  of  papers  accompanying  the  record,  but  neither  certi- 
fied nor  identified  as  a  part  thereof,  purports  to  contain 
evidence  in  the  case.  But  it  does  not  appear  that  these 
imauthenticated  papers  give  all  the  evidence.  Out  of  a 
desire  to  protect  the  prisoner  from  possible  error,  we  have 
examined  these  papera,  and  find  that  they  do  not  sustain 
the  objection  just  mentioned. 

After  verdict  defendant  attempted  to  avail  himself  of 
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the  alleged  fact,  that  a  bailiff  of  the  court  was  present  in 
the  grand  jury  room,  while  witnesses  were  being  examined 
and  the  grand  jury  were  deliberating  upon  defendant's 
case.  The  objection,  if  valid,  was  not  made  in  time,  as 
it  should  have  been  raised  upon  a  motion  to  set  aside  the 
indictment  Bev.  ^  4691.  But,  from  the  showing  made 
upon  the  motion,  the  bailiff  was  the  officer  in  attendance 
upon  the  grand  jury,  and  he  was  not  present  when  the 
question  was  taken  upon  the  finding  of  the  indictment. 
Neither  is  it  shown  that  he  was  not  there  in  the  discharge 
of  his  official  duties.  Under  sections  4691  and  4636,  we 
conclude  his  mere  presence  is  not  a  ground  of  objection 
to  the  indictment. 

We  have  examined  the  record  with  that  care  the 
importance  of  the  case  demands,  but  have  found  no  error 
in  it.     The  judgment  of  the  district  court  is  therefore 

Affirmed. 


The  State  v.  Habt. 

1.  Criminal  law:  objiotioiis  to  q&and  juhobs:  praotiob.  A  Judf- 
ment  agaiDst  the  defendant  in  a  criminal  prosecution  will  not  be 
reversed  on  the  ground  that  one  of  the  names  upon  the  list  of  gimoa 
Jurors,  as  drawn,  does  not  appears  upon  the  list  returned  by  the  Judges 
of  election  for  that  year,  when  it  is  not  shown  but  that  the  proper 
steps  were  taken  by  the  court  below  to  correct  this  error,  and  thus 
have  impaneled  a  le|psl  grand  Jury. 

2. It  seems  that  an  objection  of  this  character  cannot  be  taken 

advantage  of  by  demurrer  to  the  indictment,  but  must  be  raised  bjr 
challenge  to  the  panel  of  the  grand  Jury,  under  section  4611,  sf 
teq,^  of  the  Revision. 

8.  —  iHDionfEHT  roa  laroxht.  The  objection  that  an  indietment 
for  the  larceny  of  certain  property,  including  a  wagon  and  hamew, 
is  defective,  because  the  value  of  these  two  pieces  are  stated 
together,  is  not  well  founded. 


i 
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4.  —  XYiDEHOE.  There  is  no  error  in  the  rejection  of  an  offer  to  prove 
In  a  prosecation  for  larceny,  by  a  witness  for  the  defense,  that  the 
acts  of  the  defendant,  while  at  the  house  of  the  witness,  '<  were 
SQch  as  to  show  that  it  was  not  his  intention  to  steal  the  property." 
Such  an  offer  is  too  indefinite. 

ft.  -^—  DRUHKEHNsss.  Nor  Is  there  any  error  in  the  exclusion  of  evidence 
offered  by  the  defendant  in  such  a  prosecution,  to  the  effect  that  he  had 
been  drunk  on  prior  occasions,  and  that  while  in  this  condition  he  was 
deprived  of  reason. 

5w  —  GOOD  OOHDUOT  ov  PBisoHBR.  Evidence  of  the  good  conduct  of  a 
prisoner  while  in  confinement  is  not  admissible  as  tending  to  establish 
bis  famocence. 

Appeal  from    General    Term^  Sixth  District  {Jefferson 

County). 

Wednesday,  July  27. 

Defendant  was  indicited  for  larceny  in  stealing  a  horse, 
buggy  and  other  property  in  the  county  of  Jefferson. 
Upon  the  trial  he  was  convicted,  and  sentenced  to  the 
penitentiary  for  the  term  of  two  years.  Upon  appeal  to 
the  general  term  the  judgment  of  the  district  court  was 
affirmed.  Defendant  brings  his  appeal  to  this  court  The 
factd  necessary  to  an  understanding  of  the  points  ruled 
are  found  in  tiie  opinion. 

Negus  (&  Oulbertson  for  the  appellant 

H.  (y  Connor^  attorney-general,  for  the  state. 

Beok,  J.  —  The  assignments  of  error  will  be  considered 
in  the  order  presented  by  defendant's  counsel. 

L  The  defendant  moved  to  set  aside  the  indictment, 

because  of  one  of  the  names  upon  the  list  of  grand  jurors, 

1.  duMiNAL     drawn  by  the  county  officers  for  the  year  1868, 

tioiisto prand  durfug  which  defendant  was   indicted,  does 

ttoe.  '  not    appear    upon  the  list  of  grand  jurors 

returned  by  the  judge  s  of  election  for  that  year.    This 
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fact  sufficiently  appears  in  the  record.  But  it  does  not 
appear  whether  the  juror,  whose  name  thus  appears  upon 
the  list  of  grand  jurors,  was  in  fact  one  of  the  panel  nor 
does  it  appear  that  proper  action  was  not  had  by  the  court 
to  correct  this  error,  and  a  legal  jury  thus  impaneled. 
We  are  required  .to  exercise  presumption  in  favor  of  the 
correctness  of  the  ruling  of  the  court  below ;  we  must, 
therefore,  presume  that  the  irregularity  complained  of- 
was  corrected  by  proper  action  of  the  court  Besides, 
we  gather  from  the  record  that  the  defendant  was  held  to 
answer  to  the  charge,  for  which  he  is  indicted,  when  the  in- 
dictment was  found.  The  objection  could  have  been  raised 
only  by  challenge  to  the  panel.     Rev.  §§  4611-4613,  4693. 

n.  The  defendant  demurred  to  the  indictment  because 
the  names  of  certain   witnesses  who  were  not  examined 

^ j^^g^       before  the  grand  jury  are  indoraed  upon  the 

ment :  Uroeny.  indictment,  and  because  the  separate  value 
of  each  piece  of  property  stolen  is  not  stated  in,  the 
indictment  The  fact  assumed  as  the  first  ground  of 
demurrer  is  not  shown  by  the  record ;  but  if  such  were 
the  case,  and  it  is  a  valid  objection,  it  could  not  be  taken 
advantage  of  by  demurrer.  The  second  ground  of 
demurrer  is  disposed  of  by  simply  remarking,  that  the 
values  of  the  stolen  property  are  sufficiently  set  out,  those 
of  the  horse  and  pistol  separately,  and  of  the  buggy  and 
harness  together. 

III.  The  refusal  of  the  court  to  admit  certain  evidence 

is   made  the  ground  of  objection.     A  brief  statement  of 

the  facts  as  disclosed  in  the  record  is  neces- 

*°^'  sary  to   an   understanding   of  the   ruling  of 

the  court  upon  the  remaining  points  to  be  considered. 

The  defendant  was  employed  by  one  Sater  as  a  laborer 
upon  his  farm.  Sater  sent  his  son,  a  lad,  to  Fairfield 
to  obtain  a  letter  he  was  expecting  through  the  mail, 
containing  a  draft  for  an  amount  of  money.     Defendant 
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knew  that  the  object  of  the  father  in  sending  the  son  was 
to  get  the  letter  with  the  expected  remittance.  He  asked 
permission  to  accompany  the  boy,  and  it  was  granted.  A 
letter  was  received  from  the  post-ofBce  by  the  boy,  and 
defendant  took  it  from  him,  with  the  purpose,  as  he 
averred,  of  taking  care  of  it.  They  seemed  to  have  re- 
mained in  Fairfield  several  hours,  during  which  time  de- 
fendant indulged  in  drinking  wine  and  beer.  One  witness 
testifies  that  he  was  intoxicated ;  the  boy  states  that  he 
was  not.  When  they  were  about  to  start  home,  defendant 
informed  the  boy  that  some  errand  he  was  to  do  had  been 
omitted,  and  the  boy  thereupon  left  him,  with  the  horse 
and  buggy  and  other  property  alleged  to  have  been  stolen, 
for  the  purpose  of  attending  to  it.  Defendant,  while  the 
boy  was  gone,  drove  off,  and  was  found  about  twelve  miles 
from  Fairfield,  on  the  road  toward  Burlington,  where  he 
had  put  up  for  the  night 

Between  Fairfield  and  that  place  he  had,  upon  his  own 
invitation,  taken  '  two  men  in  the  buggy  with  him.  He 
told  these  men  that  the  horse,  buggy  and  other  property- 
were  his  own,  and  informed  them  where  and  in  what  man- 
ner he  had  traded  for  them;  all  of  which,  of  course,  was 
fiftlse.  He  also  stated  that  he  was  going  to  Illinois.  They 
did  not  think  he  was  intoxicated.  Simmons,  at  whose 
house  he  stopped  for  the  night,  testified  that  he  did  not 
suppose,  when  the  defendant  first  came  to  his  house,  that 
be  had  been  drinking.  He  was  arrested  during  the  night, 
and  the  property,  including  the  letter,  was  recovered. 
The  letter  had  no  draft  inclosed  and  was  not  sent  by  the 
party  from  whom  Sater  expected  the  remittance.  Defend- 
ant offered  to  prove  by  Simmons,  that,  when  at  his  house, 
defendant's  '*  acts  were  such  as  to  show  that  it  was  not 
his  mtention  to  steal  the  property."  This  evidence  was 
not  admitted.  The  witness,  however,  was  permitted  to 
testify  as  to  his  conduct,  from  which  an  opinion  could 
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be  fonned  whether  defendant  was  or  was  not  intoxicated* 
The  evidence  was  properly  excluded.  It  would  be  a  very 
dangerous  rule  to  admit  such  evidence. 

The  offer,  as  we  understand  it»  simply  means  that  it  was 
proposed  to  prove  that  defendant  acted  as  an  honest  man. 
Had  the  offer  been  of  evidence  to  the  effect  that  defendant 
disclaimed  the  ownership  of  the  property  and  truthfully, 
explained  how  it  came  into  his  possession,  or  that  he  did 
some  act  looking  toward  its  return,  or  the  like,  the  evi- 
dence doubtless  would  have  been  received.  The  offer,  as 
it  appears  in  the  record,  is  too  indefinite.  We  cannot  de- 
termine that  the  court  improperly  excluded  the  evidence. 
Evidently  the  defense  set  up  is,  that  defendant  was  drunk 
at  the  time  the  offense  was  committed.  The  court  ad* 
mitted  all  proper  evidence  tending  to  establish  that 
defense. 

IV.  The  court  excluded  certain  evidence  in  depoaitioos 
for  defendant,  tending  to  show  that  had  been  on   prior 

A. dmnken-  occasious  druuk,  and  that  on  one  or  more  occa- 

■*^  sions  his  drunkenness  deprived  him  of  reason. 

This  ruling  is  objected  to  ;  it  is  however,  correct.  With- 
out determining  drunkenness  to  be  a  proper  defense,  we 
may  safely  hold  that  it  could  not  be  so  considered  unless  it 
had  the  effect,  in  some  degree,  to  deprive  the  accused  of 
reason.  The  fact  that  he  had  been  on  prior  occasions  so 
drunk  that  he  was  deprived  of  reason,  or  that  when  drunk 
on  such  occasions  his  acts  were  like  those  of  an  insane  man, 
could  not  establish  the  fact  of  his  want  of  reason  and  re- 
sponsibility when  he  committed  the  act  for  which  he  waa 
indicted.  If  it  be  claimed  the  evidence  was  intended  to 
show  that  drunkenness,  in  the  case  of  the  prisoner,  had 
the  effect  to  produce  a  condition  of  insanity,  and  on  that 
ground  was  admissible,  it  may  said  in  reply  to  this  view, 
that  the  facts  proposed  to  be  proved  were  too  remote, 
uncertain  and  indefinite  for  that  purpose. 
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In  addition  to  these  objections  to  the  evidence,  it  may 
be  remarked  that  the  record  does  not,  with  sufficient 
certainty,  identify  the  parts  of  the  deposition  that  were 
excluded. 

V.  The  defendant  offered  to  prove  by  the  jailer  that 
irhile  in  confinement  his  conduct  had  been  that  of  an 
e, — good  honest  man.  This  evidence  was  rightly  ex- 
^oner.^  cludcd.  It  was  uot  admissible  as  tending  to 
show  the  good  character  of  defendant,  and  it  can  hardly 
be  claimed  that  the  good  conduct  of  one  charged  with 
ao  offense,  after  its  commission,  can  be  shown  in  evidence 
to  establish  his  innocence. 

YL  A  motion  for  a  new  trial,  upon  the  ground  that 
the  verdict  is  not  supported  by  the  evidence,  was  over- 
ruled. This  is  assigned  as  error.  The  evidence  discloses 
the  fact  that  the  offense  was  committed  with  little  skill, 
and  a  most  stupid  attempt  was  made  to  escape  with  the 
property.  These  facts  are  urged  as  reasons  for  holding 
Ihe  defendant  innocent  We  do  not  so  regard  them. 
Great  diveroity  of  skill  is  exhibited  in  the  perpetration 
of  crimes,  as  well  as  in  honest  actions.  This  is  one  of 
the  most  unskillful  and  blundering  of  all  attempts  at 
crime,  it  may  be  admitted,  but  we  very  plainly  discern 
the  animus  furandz  of  defendant  in  his  acts,  as  disclosed 
in  the  record.  The  rulings  of  the  court  upon  all  ques- 
tions raised  during  the  progress  of  the  trial  were  correct ; 
the  law  was  correctly  given  to  the  jury;  and,  in  our 
opinion,  the  record  not  only  fails  to  satisfy'  us  that  the 
Terdict  is  contrary  to  the  evidence,  but,  on  the  coutraiy, 
convinces  us  that  the  jury  could  not  have  rightly  found 
otherwise  than  that  the  defendant  is  guilty,  as  charged  in 
the  indictment. 

The  judgement  of  the  general  term  affirming  the  judg- 
ment of  the  district  court  is 

Affirmed. 

Vol.  XXIX. — 35 
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KeHFKEB  y.  ROBLTEB. 

1  Jigentt  autTxavAonov  or  vohtgaqs  tor  libs  tsaji  dus:  aorov. 
If  an  agent,  reoeiviDg  compeoaation  ftom  his  principal,  satisfies  by 
mistake  a  mortgage,  which  be  is  authorized  to  collect,  for  a  less  sum 
than  is  actually  due  thereon,  he  is  liable  to  his  principal  fbr  the 
deficiency. 

2. In  the  absence  of  proof  to  the  contrary,  and  under  the  drenm* 

stances  of  the  case,  the  agent  in  the  present  instance  was  presumed 
to  be  an  agent  for  compensation. 

8. Where  the  agent,  in  a  case  of  this  character,  pays  to  his  prin- 
cipal the  deficiency  for  which  he  is  liable  to  him,  as  abore  stated, 
he  may  re-imburse  himself  by  a  recovery  against  the  debtor  in  an 
action  therefor. 

Appeal  from  Lee  Oircmt  OourL 

Wednesday,  July  27. 

AoTiON  commenced  before  a  justice  of  the  peace,  by 
whom  judgment  was  rendered  for  plaintiff.  Upon  appeal 
to  the  circuit  court  verdict  and  judgment  were  had  for 
plaintiff.    Defendant  appeals  to  this  court. 

Jno.  Van  Valkenburg  and  Winthrop  <&  Wright  for  the 
appellant. 

J*  M.  Oasey  for  the  appellee. 

Beok,  J. — The  assignment  of  errors  is  directed  alone 
at  the  instructions  given  and  refused.  That  the  rulings 
of  the  court  thereon  may  be  understood,  a  brief  statement 
of  the  issue  formed  by  the  pleadings  and  of  the  evid^ioe 
submitted,  is  necessary. 

The  plaintiff  states  his  cause  of  action  to  be  for  $100, 
''justly  due  him  on  account  of  his  paying  defendant,  by 
mistake,  that  sum  in  receiving  money  from  defendant  for 
John  Eidson."    The  answer  is  a  general  denial,  and  also 
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A  denial    of  plaintiff's  interest  in  the  subject-matter  of 
the  suit. 

There  was  evidence  tending  to  prove  that  plaintiff  was 
authorized  by  a  power  of  attorney  to  collect  for  John 
Eidson  an  amount  of  money  due  him  from  defendant, 
secured  by  mortgage,  and  to  satisfy  and  discharge  the 
mortgage.  In  receiving  the  money  from  defendant, 
plaintiff,  after  counting  carefully  the  sum  handed  to  him 
by  defendant  for  payment  of  the  debt,  informed  defend- 
ant that  there  was  $100  too  much,  and  returned  that 
amount  to  him.  Thereupon  plaintiff  satisfied  and  dis- 
charged the  mortgage,  and  remitted  the  money  he  had 
tiiuB  received  to  Eidson.  It  was  afterward  discovered 
that  plaintiff  in  counting  the  money  had  made  a  mistake 
of  $100,  and  that  the  sum  he  had  first  received  from 
defendant  was  correct.  No  issue  is  made  in  the  evidence 
as  to  the  mistake,  and  it  is  a  significant  fact  that  defend- 
ant does  not  deny  in  his  testimony  that  it  actually 
occurred.  After  judgment  by  the  justice,  the  plaintiff 
executed  to  Eidson  his  note  for  the  $100,  which  he  paid 
before  the  trial  in  the  circuit  court. 

The  point  of  contest  is  the  right  of  plaintiff  to  maintain 
this  action,  and  to  this  question  the  instructions,  which 
are  the  ground  of  objection,  were  directed. 

The  act  of  the  agent  in  satisfying  the  mortgage  upon 
the  receipt  of  a  less  sum  than  was  actually  due  thereon, 
unquestionably  rendered  him  liable  to  his  principal  for 
the  deficiency.  There  can  be  no  doubt  of  the  correctness 
of  this  principle  in  its  applicaton  to  the  case  of  an  agent 
for  compensation.  Whether  plaintiff  was  suoh  an  agent, 
the  evidence  does  not  positively  disclose,  but,  in  the 
absence  of  proof  to  the  contrary,  and  under  the  circum- 
stances of  the  case,  it  must  be  presumed.  Defendant's 
position,  that  plaintiff  was  an  agent  without  compensa- 
tion, finds  no  support  in  the  record.     At  the  same  time. 
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the  principal  may  have  a  right  of  action  against  the 
debtor  for  the  amount  of  money  actually  unpaid.  If 
the  agent  was  liable  to  the  principal,  he  could,  for  his 
own  protection,  maintain  his  action  against  the  debtor, 
otherwise  he  would  be  without  remedy.  The  same 
doctrine  is  applicable  to  the  case,  whether  we  regard  the 
transaction  in  the  light  of  a  failure  of  the  debtor  to  pay 
the  $100,  or  the  actual  return  to  him  by  the  agent  of  $100 
of  the  principal's  money.  The  case  is  one,  in  either 
view,  where  the  agent  is  liable  to  the  principal,  and  where 
the  ends  of  justice  require  that  the  agent  should  have  his 
remedy  against  the  debtor.  The  rule  is  supported  by 
authority  as  well  as  by  reason.  See  Story  on  Agency, 
^  898,  and  authorities  cited.  The  instructions  giyen  recog- 
nize this  rule,  those  refused  do  not ;  they  need  not  to  be 
further  noticed. 

Affirmed. 


Barlow  v.  The  Chicago,  Rock  Island  k  Pacifio  B.  B. 

Company. 

1.  Oonrejaiice  t  ooMSTBuonoir :  railboad:  uaHT  or  wat.  CoDTej- 
•Doe  to  a  railroad  oompanj  in  the  following  form : ''  Know  all  men 
by  theae  presents,  that  we,  Lewis  Barlow  and  Rath,  his  wife,  of,  etc., 
for  the  consideration  of  one  dollar  in  hand  paid  by  the  M.  8t  M. 
B.  R.  Co.,  do  hereby  grant  and  convey  unto  the  said  R.  R.  Co.  the 
following  piece  or  tract  of  land  in  Polk  county,  in  the  state  of  Iowa, 
and  particularly  described  as  follows :  A  strip  of  land  through  the 
south-west  quarter  of  section  number  six,  township  namber  seventy- 
eight,  north  of  range  number  twenty-three,  one  hundred  feet  in 
width,  being  fifty  feet  on  either  side  of  the  center  line  of  said  road 
of  said  company,  as  located  or  to  be  located  by  its  engineer,  for  the 
construction  of  said  road  ft-om  Iowa  city  to  Des  Moines ;  to  have  and 
to  hold  the  same  unto  the  said  railroad  company  forever  j  presided, 
that,  in  case  said  company  do  not  construct  their  road  tbrough 
aaid  tract,  or  shall,  after  construction,  abandon  the  route  througli 
said   tract,  the   same   revert  to   and  become   the    property  of  the 
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grantors.  And  the  said  Ruth  hereby  relinqaisheB  her  right  of 
dower  ui  the  tract  herein  conveyed."  It  was  contended  that  this 
was  a  deed  in  fee,  and  void,  as  snch,  for  uncertainty  of  description. 
Hddt  in  view  of  the  intention  of  the  parties,  as  gathered  firom  the 
language  of  the  entire  instrument  construed  with  reference  to  the 
situation  of  the  parties  and  property,  and  applying  the  rule  that  a 
contract  should  be  so  construed  as  to  uphold  rather  than  defeat  It, 
that  the  deed  operated  as  a  conreyance  of  a  right  of  way,  simply, 
and  was,  therefore,  Yalid. 

2. baxlboad:     kioht   or   wat:     saskmsnt:     jtoh-usbr.     It    was 

farther  kdd,  that  the  right  of  way  thus  conyeyed,  though  before 
occupancy,  was  not  a  mere  chose  in  action,  but  an  interest  in  the 
land,  which  passed  to  the  plaintiff  upon  the  purchase  by  and  con- 
yeyance  to  it  of  all  the  rights,  titles,  interests  and  fVanchises  of  the 
said  M.  &  M.  railroad  company,  such  purchase  and  conyeyance  being 
for  the  purpose  of  constructing  and  operating  the  same  line  of  road 
that  the  said  M.  &M.  R.  R.  Co.  was  organized  to  construct. 

Z. It  was  also  h^ld^  that   the   right  of  way  in  question  was  not 

forfeited  or  lost  by  a  failure  to  occupy  it  for  a  period  of  thirteen 
years,  growing  out  of  delay  in  the  construction  of  the  road.  The 
rule  recognized,  that  mere  non-user  of  an  easement  of  this  character, 
acquired  by  deed,  will  not  operate  to  defeat  or  impair  the  right. 

Appeal  from  General  Term,  Fifth  District  {Polk  QaanJty) 

Wednesday,  July  27. 

Proceedings  by  plaintiff  to  recover  for  right  of  way 
through  a  quarter  section  of  land,  over  which  the  defend- 
ant had  constructed  its  road.  Defendant  by  answer  set 
up  a  grant  of  the  right  of  way  to  its  grantor  by  a  former 
owner  of  the  land.  Demurrer  to  answer  was  sustained  by 
the  district  court ;  but  on  appeal  to  general  term  it  was 
overruled,  and  plaintiff  now  appeals  to  this  court. 

Polk,  Hubbell  <&  Barcroft,  for  the  appellant. 

Withrow  AWrigJUy  for  the  appellee. 

Cole,  Ch.  J. — ^The  defendant  sets  up  ownership  of  the 
right  of  way  under  the  following  conveyance  :  **Know  aU 
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LOoirvxTAiroB:^®^  by  these  presents,  that  we,  Lewis  Barlow 
SSJSSd  friiit  and  Ruth,  his  wife,  of  Polk  county,  Iowa,  for 
^'^^'  the  consideration  of  one  dollar  to  them    in 

hand  paid  by  the  Mississippi  and  Missouri  Railroad  Com- 
pany, a  corporation  organized  under  the  laws  of  the  state 
of  Iowa,  the  receipt  whereof  is  hereby  acknowledged,  do 
hereby  grant  and  convey  unto  the  said  railroad  company 
the  following  piece  or  tract  of  land  in  Polk  county,  in 
the  state  of  Iowa,  and  particularly  described  as  follows, 
to  wit :  a  strip  of  land  through  the  south-west  quarter  of 
section  number  six,  in  township  number  seventy-eighty 
north  of  range  number  twenty-three,  west  of  the  fifth 
principal  meridian,  one  hundred  feet  in  width  being  fifty 
feet  on  either  side  of  the  center  line  of  said  road  of  said 
company,  as  located  or  to  be  located  by  the  engineers  of 
the  said  railroad  company,  for  the  construction  of  the  sec- 
ond division  of  said  railroad  from  Iowa  City,  in  Johnson 
county,  to  Fort  Des  Moines,  in  Polk  county,  Iowa :  to  have 
and  to  hold  the  same  unto  the  said  railroad  company  for- 
ever :  provided,  that  in  case  said  railroad  company  do 
not  construct  their  road  through  said  tract,  or  shall,  after 
construction,  permanently  abandon  the  route  through 
said  tract  of  land,  the  same  shall  revert  to  and  become 
the  property  of  the  grantors,  their  heirs  or  assigns.  And 
the  said  Ruth  Barlow  hereby  relinquishes  her  right  of 
dower  in  the  tract  herein  conveyed.  Witness  our  hands 
and  seals,  this  23d  day  of  September,  1853."  This  deed 
was  duly  executed,  acknowledged  and  filed  for  record  on 
the  day  of  its  date. 

The  answer  further  avers,  that  the  defendant,  through 
a  mortgage  thereof  by  the  grantee  and  a  judicial  fore- 
closure of  the  same,  became  possessed  of  the  rights  of  the 
said  grantee  in  said  conveyance,  on  the  6th  day  of  August, 
1866,  and  of  all  its  rights,  properties  and  franchises  of 
every  kind  whatsoever,  and  had   constructed  and  was 
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operating  the  railroad  the  M.  &  M.  E.  K.  Co.  was  organ- 
ized  for  and  authorized  to  construct.  That  the  plaintiff 
became  the  owner  of  said  quarter  section  of  land,  by  con* 
yeyance  from  said  Lewis  Barlow  and  wife,  subsequent  to 
the  conveyance  to  the  M.  &  M.  R.  R.  Co.  above  set  out, 
and  with  full  notice  thereof.  The  answer  also  states  tha^ 
the  land  included  in  the  said  conveyance  to  the  M.  &  M. 
B.  R  Co.  was,  when  said  deed  was  executed,  and  ever 
since  has  been,  fenced  and  used  for  agricultural  purposes 
by  the  grantor  in  said  deed  and  those  claiming  under 
him. 

The  plaintiff  demurred  to  this  answer,  substantially  on 
these  grounds :  First*  Said  conveyance  is  in  fee,  and  void, 
for  uncertainty.  Second.  The  right  or  title  conveyed  by 
the  deed,  did  not  and  could  not  pass  to  defendant.  Third. 
The  right  conveyed  to  the  M.  &  M.  R.  R.  Co.  was  aban- 
doned, and  also  barred  by  the  statute  of  limitations. 

When  we  take  into  consideration  the  situation  of  the 
parties  to  the  deed  at  the  time  it  was  made,  and  the  prop- 
erty which  is  the  subject-matter  of  their  contract,  and 
the  intention  and  purpose  of  the  parties  in  making  it, 
together  with  the  language  of  the  entire  deed,  we  have 
but  little  difficulty  in  construing  the  deed  as  a  convey- 
ance of  a  right  of  way  simply.  The  provision  of  the 
deed  that  the  property  conveyed  is  **for  the  construction 
of  the  second  division  of  said  railroad,"  and  **that  in  case 
said  railroad  company  do  not  construct  their  road  through 
said  tract,  or  shall,  after  construction,  permanently  aban- 
don the  road  through  said  tract  of  land,  the  same  shall 
revert  to  and  become  the  property  of  the  grantors,  their 
heirs  or  assigns,"  is  a  reasonably  clear  manifestation  of 
the  purpose  of  the  grantor  to  convey  a  right  of  way 
merely.  It  was  granted  for  **  the  construction  of  the  rail- 
road,^' and  of  course  to  be  used  only  for  that  purpose ; 
and  the  right  or  title  conveyed  was  to  ^^revert^^  when 
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fhe  grantee  ceased  to  use  it  for  that  purpose.  The  1^«1 
effect  of  the  instrument  is,  therefore,  no  more  than  the 
oonveyance  of  a  right  of  way. 

But,  further  than  this,  there  is  another  rule  of  construc- 
tion which  requires  that  the  contract  should  be  supported 
rather  than  defeated ;  that  is,  a  construction  which  would 
make  the  contract  legal  is  preferred  to  one  having  an 
opposite  effect  If,  therefore,  by  construing  the  deed  as 
a  conveyance  of  the  fee,  it  would  be  void  for  uncertainty 
of  description,  as  appellant's  counsel  claim,  while  as  a 
conveyance  of  a  right  of  way  it  would  bo  valid,  the  Ian* 
guage  of  the  deed  admitting  of  it,  we  should  adopt  the 
latter  view,  although  such  construction  might  not  be  the 
most  natural  or  reasonable  upon  the  language  alone. 

The  answer  shows  that  this  defendant,  by  purchase, 
became  possessed  of  all  the  rights,  titles,  interests  and 

, railroad:  fr^^^chises  of  the  M.  &  M.  R.  R.  Co.;   that 

Swrneiu*^'  such  purchasc  was  tor  the  purpose  of  con- 
non-user.  structing  and  operating  the  same  4ine  of  rail» 
road  which  the  M.  &  M.  R.  R.  Co.  was  organized  to 
construct  and  operate,  and  for  the  construction  of  which 
said  company  had  procured  the  deed  from  plaintiff's  gran- 
tor. Under  the  second  ground  of  demurrer,  as  above 
stated,  the  plaintiff's  counsel  claim  that  the  interest  of 
the  M.  &  M.  K  R.  Co.  was  a  mere  right  in  action  and 
not  an  interest  in  the  land,  and  did  not  pass  by  the  con- 
veyance to  defendant ;  and,  further,  that  the  grantee  in 
the  deed,  if  it  was  only  of  a  right  of  way,  had  lost  its 
right  to  fix  the  line  of  its  easement  by  delay ;  that  it 
should  have  been  fixed  in  a  reasonable  time ;  and  that 
more  than  thirteen  years  had  elapsed  before  the  convey- 
ance to  defendant. 

That  the  conveyance  was  of  the  right  of  way,  and 
hence  of  an  interest  in  land,  we  have  already  held,  as 
above.     Under    our    statute    (Rev.   ^   2208)    the    word 
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"  heirs"  or  other  technical  words  of  inheritance  are  not 
necessaiy  to  create  and  convey  an  estate.  The  grantee 
takes  the  title  of  his  grantor,  although  no  such  words 
are  used  in  the  conveyance  to  the  grantor.  The  defend- 
ant, by  the  conveyance  under  the  judicial  order  or  decree, 
became  possessed  of  all  the  rights  of  the  M.  &  M.  B.  B. 
Co. ,  in  the  right  of  way  in  controversy.  The  deed  itself  pre- 
scribes no  time  within  which  the  grantee  must  occupy 
its  right  of  way  or  construct  its  road.  In  the  absence  of  such 
stipulation,  mere  lapse  of  time,  short  of  the  statutory  bar, 
would  not  defeat  the  right.  Nor  do  we  recognize  any 
force  in  the  objection  that  the  line  of  the  right  of  way  was 
not  "  located  by  the  engineer  of-  the  said  M.  &  M.  B.  B« 
Co.,"  but  by  the  engineer  of  the  defendant,  the  C,  B.  I. 
ft  P.  B.  B.  Co.  In  the  absence  of  any  manifest  intent  to 
rely  upon  the  personal  qualifications  of  a  pailicular  en- 
gineer, the  grantee  of  the  M.  &  M.  B.  B.  Co. ,  would  have  the 
same  right  to  have  its  engineer  locate  the  line,  as  would 
that  company  have  bad  provided  no  alienation  had  been 
made. 

As  to  the  statute  of  limitations,  it  is  laid  down  as  a 
general  rule,  that  if  the  easement  has  been  acquired  by 
deed,  no  length  of  time  of  mere  non-user  will  operate  to 
impair  or  defeat  the  right.  Washb.  on  Eas.  and  Serv. 
640,  and  authorities  cited.  In  this  case  there  was  no  use 
of  the  premises  adverse  to  the  defendant's  right.  And, 
as  we  have  seen,  the  alienation  of  the  right  of  way  by  the 
grantee  thereof  was  not,  nor  was  the  failure  to  enter  upon 
and  use  the  same,  an  abandonment  of  it. 

The  judgment  of  the  general  term  overruling  the  de- 
murer and  reversing  the  judgment  of  the  district 
court  is 

Affirmed, 

Vol.  zxix. — 36 
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City  of  IndimoU  y.  Jones. 

The  Citt  op  Imdianola  v.  Jones. 

MoBic^Md  Coiporatloii  t  paxol  ooktbaots.  A  municipal  oorpoimtiott 
nay  contract  by  parol  through  its  agents,  notwithstanding  section  1184 
of  the  Revision,  which  merely  defines  how  the  order  to  contract  shall  bo 
made  and  evidenced  when  directed  by  the  council,  and  is  not  a  limitatioB 
on  its  power  to  contract  otherwise. 

Appeal  from  Warren  Oircvit  Qo%itL 

Wednesday,  July  27. 

This  action  was  originally  brought  before  a  justice  of 
the  peace  to  recover  the  cost  of  constructing  a  sidewalk 
in  front  of  a  lot  belonging  to  the  M.  E.  church.  There 
was  a  jury  trial  before  the  justice,  resulting  in  a  verdict 
and  judgment  for  defendant.  On  appeal  to  the  circuit 
court  there  was  another  jury  trial,  resulting  there  in  a 
verdict  and  judgment  for  plaintiff  for  $60.  The  defend- 
ant now  appeals  to  this  court 

Bryan  (6  Seevers  for  the  appellant 

Todhunter  &  Williamson  for  the  appellee. 

Cole,  Ch.  J.  —  The  plaintiff,  to  maintain  the  action, 
introduced  and  had  sworn  as  a  witness,  John  A.  Andrews, 
who  testified  that  he  was  a  member  of  the  city  council  of 
Indianola  at  the  time  the  sidewalk  in  question  was  built^ 
and  was  one  of  the  committee  on  streets  and  sidewalks, 
and  had  authority  to  make  arrangements  to  build  walks. 
The  witness  was  then  asked,  '  *  What  arrangement  was  made 
between  you  and  defendant  for  the  purpose  of  building  a 
sidewalk  in  front  of  the  lots  belonging  to  the  Methodist 
Episcopal  church  ?  state  fully."  The  defendant  objected 
to  the  question  being  answered,  because  such  evidence  was 
incompetent  to  prove  a  contract  with  the  plaintiff;  that 
plaintiff  must   first  show  by  its  records  that  such  con* 
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tract  had  been  authorized  by  the  city  council.  The  objec- 
tion was  overruled  and  exceptions  duly  taken.  The 
witness  answered,  in  substance,  that  d.efendant  wanted  the 
walk  built  from  his  residence  to  his  place  of  business, 
passing  the  lot  of  the  M.  E.  church ;  that  plaintiff  was 
advised  that '  payment  therefor  could  not  be  enforced 
against  the  M.  E.  church  lot ;  and  that  defendant  agreed 
if  the  city  council  would  order  the  walk  built  he  would 
pay  for  it  along  the  lot  belonging  to  the  church ;  that 
this  was  communicated  to  the  city  council,  which  there- 
upon passed  the  ordinance  and  built  the  walk,  etc.  The 
admission  of  thb  testimony  is  now  assigned  as  error. 

The  city  of  Indianola  is  incorporated  under  the  general 
incorporation  act ;  and  it  is  provided  by  that  act  (Rev. 
^  1134),  that  **  on  the  passage  or  adoption  of  every  by- 
law or  ordinance,  and  every  resolution  or  order  to  enter 
into  a  contract  by  any  council  of  any  municipal  corpora- 
tion, the  yeas  and  nays  shall  be  called  and  recorded.'' 
It  is  claimed  by  appellant*s  counsel,  that  every  contract 
by  the  city  must  be  made  in  the  manner  specified  by  the 
section  just  quoted.  But  this  is  not  so.  Municipal  cor- 
porations, under  our  statute,  may  contract  by  parol  through 
agents  the  same  as  individuals.  The  Oity  of  Davenport 
V.  The  Peoria  Marine  &  Fire  Ins.  Co,<,  17  Iowa,  276,  and 
authorities  there  cited.  The  effect  of  the  above  section  is 
to  define  how  the  order  to  contract  shall  be  made  and 
evidenced  when  directed  by  the  council ;  but  it  is  not  a 
limitation  upon  its  power  to  contract  otherwise.  The 
same  principle  was  embodied  by  defendant  in  an  instruc- 
tion, which  was  refused,  and  rightly  so.  There  was  a 
direct  conflict  in  the  testimony  upon  the  fact  of  defend- 
ant's agreement ;  but  the  juiy  have  settled  this  by  their 
verdict,  and  we  see  no  ground  for  our  interference  with  it, 
jnder  the  rule  so  often  stated. 

Affirmed* 
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BoLAND  y.  Brock. 

1.  Demurrer  i  waiyie  :  juusdiotioiial  qubstion  :  p&aotiob.  The  ri|[^t 
to  object  to  an  erroneous  ruling  in  sustaining  a  demurrer  to  a  petition, 
is  waired  by  pleading  oyer.  But  where  the  question  raised  is  a  juris- 
dictional one,  relating  to  the  subject-matter,  this  rule  does  not  preclude 
the  party  pleading  oyer  from  again  raising  it  on  appeal  to  the  supreme 
court. 

2.  —  But  an  alleged  error  <^  the  court  in  dedding  as  to  whether  a  cer- 
tain fkct  exists,  which,  if  true,  would  oust  the  court  of  jurisdiction,  or 
is  alleged  in  the  pleading  demurred  to,  must  be  sayed  and  shown  of 
record,  the  same  as  any  other  question. 

Appeal  from  Madison  District  Court. 

Wednesdat,  July  27. 

AoTiON  of  replevin  for  a  stock  of  goods.  The  petitioa 
contained  the  usual  averments  of  description  of  the  prop- 
erty, its  value,  the  facts  con^tuting  plaintiff's  right  of 
absolute  ownership  and  present  possession,  and  that  it 
had  not  been  taken  under  execution,  attachment,  or  order, 
or  judgment  against  plaintiff  or  his  property.  In  stating 
the  alleged  cause  of  detention,  according  to  his  belief,  the 
plaintiff  averred  ''that  the  same  was  taken  from  him,  as 
he  is  informed  and  believes,  by  virtue  of  some  kind  of 
process  or  order  from  the  United  States  district  court  for 
the  state  of  Iowa,  against  the  property  of  one  Shackleford, 
but  plaintiff  avers  that  he  is  the  owner  of  said  property," 
etc.  And,  by  an  amended  petition,  plaintiff  further  avers 
that  said  defendant,  at  the  time  he  seized  the  goods,  was 
sheriff  of  Madison  county,  and  pretended  to  have  in  his 
hands  some  kind  of  process  against  the  goods  of  one 
Shackleford,  and  to  have  authority  to  serve  said  process, 
but,  in  truth  and  in  fact,  said  defendant  had  no  legal 
authority  to  serve  said  process.  What  kind  of  process 
it  was  plaintiff  was  not  informed,  but  thinks  it  was  issued 
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from  the  United  States  di^rict  court  for  Iowa ;  that 
defendant,  in  trying  to  serve  said  process,  unlawfully  and 
wrongfully  seized  the  property  of  plaintiff,"  etc. 

The  defendant  demurred  to  the  petition,  because, ^r«^, 
it  showed  that  plaintiff  could  not  legally  bring  the  action  ; 
second,  it  shows  that  the  property  replevied  was  in  the 
custody  of  the  law,  being  under  the  control  of  the  United 
States  district  court ;  third,  the  property  consists  of  sev- 
eral articles,  and  the  value  of  each  is  not  stated.  This 
demurrer  was  overruled.  Thereupon,  defendant  filed  his 
answer,  denying  plaintiff's  right  to  the  property,  alleging 
that  it  belonged  to  Shackleford ;  that  plaintiff's  title  was 
fraudulent ;  that  the  property  was.  seized  under  process 
in  bankruptcy  proceedings  against  Shackleford  ;  that  the 
state  district  court  had  no  jurisdiction,  etc.  There  was  a 
trial  to  the  court  and  judgment  for  plaintiff.  The  defend- 
ant  appeals.    None  of  the  evidence  is  in  the  transcript. 

WiUhrow  (6  Wright  for  the  appellant. 

McPherscn^  Murray  <£  Wainwright  for  the  appellee. 

Oous,  Ch.  J.  —  I.  By  answering  over,  the  defendant 
waived  any  error  there  might  have  been  is  overruling  his 
demurrer  to  the  petition.  This  point  has  been  so  fre- 
quently decided  that  no  reference  to  cases  is  needed.  But 
the  appellant  insists  that  his  demurrer  raises  a  jurisdic- 
tional question,  and  that,  therefore,  by  pleading  over  he 
does  not  waive  the  error.  If  the  court  could  not,  under 
any  circumstances,  have  jurisdiction  over  the  subject-mat- 
ter of  the  action,  this  would  be  true,  because  it  would  have 
no  power  to  decide  the  case,  and  its  error  in  overruling  the 
demurrer  would  not  clothe  it  with  power  or  jurisdiction 
to  decide  it.  This  was  so  hold  by  this  court  in  Smith  v. 
Dubuque  Oownty,  1  Iowa,  494,  and  in  Walters  v.  8.  B. 
MoUie  Dossier,  24  id.  192. 
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The  SUte  r.  Yaughan. 

But,  in  this  case,  the  general  jurisdiction  of  the  court 
ia  not  and  cannot  be  questioned  ;  it  is  simply  claimed  that 
a  certain  fact  is  pleaded  or  exists,  which,  if  true,  would 
oust  it  of  jurisdiction.  Any  alleged  error  of  the  court  in 
deciding  whether  it  is  pleaded  or  exists,  must  be  preserved 
and  shown  of  record,  like  any  other  error. 

n.  Not  having  the  evidence  in  the  case  before  us,  we 
cannot  say  that  the  judgment  upon  the  merits  was 
erroneous. 

Affirmed. 


The  State  v.  Vaughan. 

1.  Criminal  law  t  ohob  in  jkopa.edt  :  buoh^kob  or  ^et.  The  dis- 
diarge  of  the  Jury,  in  a  crimiDal  prosecution,  on  the  ground  that 
they  are  not  able  to  agree,  is  a  matter  for  the  sound  discretion  of 
the  court,  and,  when  not  abused,  will  not  work  a  discharge  of  the 
prisoner  on  the  ground  that  he  has  been  put  in  jeopardy. 

2. BEROE  WITHOUT  P&XJUDIOK.    That  the  prisoner  was  not  present 

in  BQch  case  when  the  Jury  were  brought  into  court,  and  that  the 
names  of  the  Jury  were  not  called,  as  provided  by  statute,  will  not 
operate  to  reverse  the  case,  when  it  appears  that  no  prejudice  conld 
have  resnlted  to  the  prisoner  from  the  irregularity 

Appeal  from  JefferMn  Circuit  Court. 

Wednesday,  July  27. 

Indiotmbnt  for  forgery.     The  defendant  appeals.     The 
&cts  of  the  case  are  stated  in  the  opinion. 

Charles  Ifegua  for  the  appellant. 

JET.  Q  Connor^  attorney -general,  for  the  state. 

Cole,  Ch.  J.     The  defendant  was  indicted  for  forgery, 
and  put  upon  his  trial.     The  cause  was  submitted  to  the 
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!•  GBwirAi.  J"^  ^^  ^^  ^^^^^  ^^y  o^  January,  1870,  in  the 
jTOjid?^d£.  afternoon;  the  jury  remained  out  till  next 
ciiaiK«ofjury.  ^^y  ^^  ^^  aftemoou,  when  they  sent  a  note 
to  the  judge  that  they  could  not  agree,  and  by  order  of 
the  court  the  bailiff  brought  them  into  court,  and,  without 
the  names  of  the  jury  being  called,  they  were  asked  by  the 
court  if  they  could  agree  upon  a  verdict,  when  one  of 
the  jury  said  they  could  not.  They  were  then  asked 
how  they  stood,  when  the  foreman  or  one  of  the  jury 
replied  that  they  stood  five  to  seven,  and  had  so  stood 
since  about  twenty  minutes  after  they  went  out,  and  that 
he  did  not  think  there  was  any  chance  of  their  agreeing 
upon  a  verdict.  And  the  court  being  satisfied  that  the 
jury  were  all  present,  and  that  they  could  not  agree,  they 
were  discharged.  The  defendant  was  not  present,  being 
confined  in  the  jail,  and  had  no  knowledge  of  these  pro- 
ceedings until  after  the  jury  were  discharged ;  his  attorney 
was  present,  but  otherwise  engaged,  and  did  not  know 
what  was  being  done.  The  defendant,  upon  these  facts, 
moved  to  be  discharged,  on  the  ground  that  he  had  been 
put  in  jeopardy  once,  and  could  not  again  be  put  upon 
triaL     This  motion  was  overruled.     Defendant  appeals. 

Whether  the  discharge  of  a  jury  under  the  circum- 
stances of  this  case  will  entitle  the  defendant  to  a  dis- 
charge, as  having  been  once  in  jeopardy,  is  a  question 
upon  which  the  authorities  are  discordant.  In  Pennsyl- 
vania, Virginia,  North  Carolina,  Tennessee,  Indiana,  and, 
perhaps,  other  states,  it  is  held  that  a  discharge  of  the 
jury  by  the  court,  except  in  cases  of  absolute  and  imper- 
tive  necessity,  will  entitle  the  accused  to  his  discharge. 
While  the  federal  courts  and  the  courts  of  Massachusetts, 
New  York,  Illinois,  Kentucky,  Mississippi,  and,  perhaps, 
other  states,  hold  that  the  discharge  of  the  jury  in  such 
cases  is  a  matter  of  sound  discretion,  and  presents  no 
impediment  to  a  second  trial. 
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Without  reviewing  the  arguments  in  support  of  the 
holdings,  or  stating  at  length  the  reasons  which  prompt 
us  thereto,  we  are  very  cordially  agreed  in  holding  to  the 
latter  view,  that  it  is  a  matter  of  sound  discretion,  and,  as 
a  consequence,  that  the  court  did  not  err  in  refusing  to 
discharge  the  defendant.  See  Rev.  §^  4821,  4822;  The 
State  V.  Redman,  17  Iowa,  329,  and  cases  there  cited. 

The  defendant  should  have  been  present  (Rev.  §§  4681, 
4706,  4826,  etc.);  and  the  names  of  the  jury  should  have 
t.  —  emr  been  called.  Rev.  ^  4827,  etc.  But  if  the 
jadiM!  ^^^  defen<mnt  had  been  present,  he  could  only 
have  objected,  and  since  such  objection  would  and  must 
have  been  unavailing,  no  prejudice  can  have  resulted  to 
him  by  his  absence.  And  so,  of  calling  over  the  names 
of  the  jurors;  such  act  would  only  have  shown  them 
present,  a  fact  of  which  the  court  could  and  did  satisfy 
itself  as  certainly  as  by  the  calling  over  the  names. 

Affinned* 


Whallet  v.  Small  and  Small. 

1.  Advene  possessloiit  or  uhvbhobd  lasds:  oajx  iouowkd.  Ibe 
CAM  of  Botith  4r  Grdkam  ▼.  SvaaU  and  Small,  26  Iow»,  177,  re- 
•pecting  the  oocQpttocy  and  adrerse  possession  of  nnfenoed  lands, 
followed  and  approved. 

2.  —  iHTKT  or  tbkspasbie:  mmot  or  ah  abyirsb  posssssiov. 
Adverse  possession  of  nnfenced  lands  is  not  disturbed  or  internipted 
by  the  temporary  entry  of  one  without  any  sufficient  color  of  title. 
The  entry  in  such  case  is  regarded  as  that  of  a  trespasser,  and  does 
not  work  an  ouster  of  the  possession. 

8.  Practices  stibsnob:  c&boe  without  pxajunioi.  The  admissioa 
of  objectionable  testimony,  which,  if  excluded,  could  not  have 
changed  the  verdict,  is  error  without  prejudice,  and  will  not  operste 
to  reverse  the  judgment. 
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4*  —  AJOHDiaaT.  So  too,  if  the  rejection  of  an  amendment  offered 
by  the  unsuocesaful  party,  when  the  evidence  thereunder  woald  have 
been  equally  fktal  to  his  claims. 

Appeal  from    General   Term,   Eighth    District  {Jonei 

County). 

Thursday,  July  28. 

The  facts  are  sufficiently  stated  in  the  opinion  to  an 
understanding  of  the  points  ruled. 

Wm.  Gfraham  and  W.  JS.  Leffingwell  for  the  appellant. 

Gfrant  <6  Smith  for  the  appellee.    * 

W1I4LIAMS,  J. — In  this  action  for  the  recoveiy  of  real 

L  ADTSBSB     property  the    plaintiff  claims    it  by  a  title 

ofwiftnced'    dcduccd  from  the   deed    of   one  Atherton, 


ftuowed.  who  purchased  the  land  of  the  United  States. 
The  defendants  claim  title  by  occupancy,  under  color 
of  title,  also,  derived  from  Atherton.  In  Booth  (6  Gra* 
ham  V.  Small  and  Small,  25  Iowa,  177,  the  same  question 
substantially  was  determined  as  is  in  issue  in  this  suit, 
and  the  law  applicable  to  defendants'  claim  of  title  by 
prescription  is  clearly  defined  and  needs  no  repetition 
in  this  opinion.  The  law  applicable  to  the  issue  made  by 
defendants,  and  the  definition  of  what  is  evidence  of 
occupancy  of  unfenced  and  uncultivated  land,  given  by 
the  court  to  the  jury,  is  fully  sustained  by  the  opinion  in 
the  case  above  cited,  and  was  properly  given. 

To  rebut  the  evidence  offered  by  defendants  to  sustain 
their  claim  of  possession,  the  plaintiff  offered  the  testi- 
1 — entry  of  mouy  of  D.  G.  M.  Wcstbrook,  who  stated 

cffeetofon       that  he  bargained  for  the  land  of  one  C. 

•Mrfoa.  ^*"    Daniel,   the  grantee  of  Atherton,  who  con- 
Teyed  the  land  in  controversy  to  Whalley,  the  plaintiff; 
Vol.  XXIX. — 37 
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and  relying  on  his  purchase  thereof,  during  the  winter  of 
1860  and  1861,  he  cut  and  sold  from  the  land  from  fifty  to 
seventy-five  cords  of  wood,  made  posts  with  intent  tc 
fence  and  break  eighty  acres  of  the  land,  and  that  he  did 
this  by  virtue  of  a  possession  given  him  by  C.  Daniel, 
but  that  in  the  spring  Whalley  came  with  a  deed  of  the 
land  to  himself,  and  spoiled  his,  Westbrook's,  plans. 

To  rebut  this  testimony,  Wm.  E.  Small,  one  of  the 
defendants,  was  called,  and  he  stated,  that,  during  the 
winter  of  1860  and  1861,  he  received  a  letter  from  his 
agent,  Simpson,  to  the  effect  that  Westbrook  was  cutting 
timber  on  Small's  land,  and  asking  instructions.  Instruc- 
tions were  given,  and  about  a  month  after  he  received 
another  letter  from  Simpson,  stating  that  he  had  stopped 
Westbrook's  cutting  timber  according  to  instructions. 

To  this  testimony  of  Small,  plaintiff  objected  as  hearsay 
and  inadmissible,  because  it  stated  the  contents  of  writings, 
because  it  is  not  shown  to  be  the  best  evidence,  because  it 
is  the  declaration  of  a  third  party  who  is  alive  and  a  conv- 
petent  witness.  The  objection  should  have  been  sustained ; 
and  because  of  the  admission  of  this  testimony  the  plain* 
tiff  claims  that  there  was  error,  for  which  the  judgment 
for  defendants  should  be  reversed,  and  a  new  trial  granted. 
Westbrook,  according  to  his  ovm  testimony,  had  no  color 
of  title,  and  he  abandoned  his  claim  when  Whalley 
appeared.  If  there  was,  as  to  the  land,  possession  in 
another,  as  to  such  possession  Westbrook  was  a  trespasser, 
and  his  trespass  was  not  inconsistent  with  such  a  posses- 
sion as  the  law  recognizes  of  unfenced  and  uncultivated 
lands.  All  the  acts  of  Westbrook,  done  with  the  intent  lie 
claims,  would  not  oust  the  possession  of  another,  and  to 
hold  otherwise  would  be  to  place  the  wrong-doer  above 
the  rightful  owner.  This  testimony  of  Westbrook  was 
all  the  evidence  that  tended  to  show  an  actual  possession 
adverse  to  defendant's  claim  of  possession^  shows  he 
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wanted  the  land  and  his  desire  to  get  it ;  does  not  tend 
to  contract,  and  is  not  in  conflict  with,  the  testimony 
offered  by  defendants  in  chief  to  sustain  their  claim  of 
possession. 

It  was  not  necessary  that  Small  should  have  ordered 
Westbrook  off  the  premises.  Westbrook  left  them  of  hia 
».  praoticb:  own  accord.  It  was  not  necessary  that  the 
trttti?u?pr^' objectionable  testimony  should  be  introduced. 
^^'  There  was  uncontradicted,  credible  testimony 

sufficient  to  support  the  verdict,  which  was  for  defendants. 
And  as  the  presumption  is  in  favor  of  the  verdict  of  a 
jury,  and  as  there  were  good  reason  for  the  verc^ict,  the 
presumption  is,  the  verdict  was  rendered  for  these  reasons, 
and  that  the  error  in  the  admission  of  testimony  com- 
plained of  was  error  without  prejudice.  For  had  the  ver- 
dict under  the  testimony  been  otherwise,,  even  with  the 
objectionable  testimony  excluded,  the  court  should  have  it 
set  aside.  If  the  title  of  defendants  was  good  by  prescrip- 
tion, it  matters  not  whether  the  plaintiff's  title  by  deed  was 
perfect  or  imperfect  as  a  chain  of  title..  It  would  not 
prevail  against  title  by  prescription.  It  can  do  the  plain- 
tiff no  good  to  discuss  his  claims  as  to  the  effect  of  his 
deeds,  and  as  a  new  trial  is  refused,  our  opinion  in  his 
favor  would  do  him  no  good. 

It  is  claimed  that  he  should  have  had  the  benefit  of  the 
amended  petition  he  offered  to  file,  and  that  the  refusal 
4. — amendment,  to  permit  him  to  file  it  was  error.  The  evi- 
dence would  have  been  equally  fatal  to  his  amended  peti- 
tion as  to  the  petition  upon  which  the  trial  was  had.  He 
has  suffered  no  injury  but  an  imaginary  one,  and  it  would 
be  useless  to  the  plaintiff  to  have  a  new  trial  granted  him 
when  the  presumption  is,  that  a  third  Crial  would  result 
as  the  two  already  have,  in  favor  of  defendants. 

Affirmed. 
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WiLUAMS   T.    MeEKEB. 

!•  Praetiee  t  objbotiohs  to  btidxhok.  The  grounds  of  objections  to  the 
admission  of  evidence  must  be  stated  in  the  bill  of  exceptions  or  the  m* 
ling  thereon  will  not  be  reviewed. 

2.  Mortgage :  roasoLOsuai :  pa&tuii.  A  person  claiming  an  interest  in 
the  mortgaged  premises,  who  is  joined  as  a  defendant  in  a  proceeding  to 
foreclose  the  mortgage,  cannot  object  that  the  mortgagors  are  not  served 
or  in  court. 

8.  ^-^  PEOVisiOH  roE  attornct's  rsx.  Parties  to  a  mortgage  may  prop- 
erly provide  for  the  allowance  of  a  reasonable  attorney's  fee,  to  be  paid  by 
the  mortgagor  and  included  in  the  judgment  in  case  of  foreclosure. 

Appeal  from  Marshall  Circuit  Oowrt. 

Thursday,  Jult  28. 

This  is  an  action  to  foreclose  a  mortgage  executed  by 
Benson  and  another.  Appellant  and  one  Johnson  were 
joined  as  defendants  with  the  grantors  in  the  mortgage. 

The  mortgagore  were  not  served  with  process,  but  an 
appearance  was  entered  for  them,  which  was  afterward 
withdrawn.  Johnson  disclaimed  having  any  interest  in 
the  mortgaged  premises,  and  appellant  was  thus  left  as 
the  only  one  defending  the  action.  He  admits  in  his 
answer  the  execution  of  the  mortgage  and  note  by  the 
mortgagors,  but  denies  that  they  had  any  interest  in  the 
real  estate  conveyed  by  the  mortgage.  He  claims  title  to 
the  undivided  one-half  of  the  land,  and  denies  that  plain- 
tiff's lien  is  paramount  to  his  title.  He  avei-s  that  the 
only  interest  which  the  mortgagors  had  in  the  land  waa 
acquired  by  a  tax  sale  and  deed,  which  are  insufficient  to 
pass  the  title  to  the  land,  on  account  of  certain  irregulari- 
ties particularly  set  out  The  appellant  in  his  answer 
does  not  give  his  claim  of  title  to  the  land  nor  state  the 
facta  upon  which  his  interest  is  based. 
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The  issue  of  fact  was  submitted  to  a  jury,  and  a  ver- 
dict found  for  plaintiff,  whereon  a  decree  was  rendered 
foreclosing  the  mortgage  as  against  appellant,  and  direct- 
ing special  execution  to  issue  for  the  sale  of  the  land.  No 
judgment  was  rendered  against  the  mortgagors,  neither  is 
there  a  personal  judgment  against  Meeker.  The  facts  of 
the  case  and  all  objections  raised  are  stated  in  the  opinion* 
Meeker  appeals. 

Tj.  W.  Griswold  for  the  appellant. 

Boardman,  Brown  <&  Williams  for  the  appellee. 

Beck,  J. — At  the  trial  the  court,  with  the  consent  of 
plaintiff,  assigned  the  affirmative  of  the  issue  to  appel* 
1.  Practice  :  lant  In  suppoi*t  of  his  claim  he  introduced 
eTidenoef  a  deed  for  the  land  from  Dorley,  who  was 
ahoWn  to  be  the  patentee,  to  "Hunsgate  &  Vaughn." 
This  deed  was  admitted  in  evidence.  He  then  offered  in 
evidence  a  deed  from  A.  J.  Hunsgate  and  wife  to  E.  W. 
Snelling,  and  also  a  deed  from  Snelling  to  himself.  No 
evidence  was  given  to  show  that  A.  J.  Hunsgate  was  one 
of  the  grantees  in  the  deed  executed  by  Dorley.  Objec- 
tions to  the  introduction  of  these  deeds  were  sustained. 
The  grounds  of  the  objections  are  not  given.  It  is  stated, 
however,  at  the  conclusion  of  the  bill  of  exceptions, 
"that  the  various  objections  made  by  the  plaintiff,  as 
shown  throughout  this  bill  of  exceptions,  are  omitted  at 
the  request  of  defendant,  but  in  fact  valid  objections  were 
explicitly  made."  Without  a  statement  in  the  bill  of 
exceptions  of  the  grounds  of  objections  to  the  evidence, 
we  cannot  inquire  into  the  correctness  of  the  rulings  of 
the  court  thereon.  Kev.  %  3107  ;  Carleton  v.  Byington^ 
18  Iowa,  483.  But  we  are  assured  by  the  language  of 
the  record  above  quoted  that  the  rulings  of  the  court  were 
correct. 
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n.  No  evidence  was  offered  by  the  defendant  sustain- 
ing the  allegations  of  his  answer  respecting  the  character 
of  the  title  and  interest  of  the  mortgagors.  Plaintiff 
introduced  in  evidence  the  note  and  mortgage,  and  the 
jmy  were  instructed  to  find  for  plaintiff  the  amount  due 
upon  them.  To  the  instruction  given  the  jury,  as  well  as 
to  the  decree  entered  upon  the  verdict,  defendant  objects* 
They  are  both  apparently  correct.  Defendant  failed  to 
show  any  title  or  interest  in  the  lands  to  support  his  claim 
thereto.  He  admits  that  the  mortgagors  did  hold  an 
interest  or  some  title  in  the  land  when  the  mortgage  was 
executed.  For  aught  that  appears  in  the  record,  it  was  a 
valid  interest  or  title.  But,  from  defendant's  own  showing 
in  his  answer,  they  held  a  mortgageable  interest,  which 
they  conveyed  by  the  mortgage.  Of  course,  the  mort- 
gage may  be  foreclosed  upon  that  interest  Defendant, 
failing  to  show  any  interest  in  the  land,  cannot  object  to 
the  foreclosure. 

III.  The  fact  that  the  mortgagors  were  not  in  court 
cannot  be  urged  by  defendant  as  an  objection.  They  am 
t.  mobtoagb:  not  necessary  parties  to  the  action,  and  their 

parties  '  absence  does  not  appear  to  have  worked  preju* 
dice  to  defendant.  Murray  v.  CcUlett,  4  G.  Greene, 
108  ;  Johnson  v.  Monell,  13  Iowa,  300 ;  Semple  v,  iee, 
id.  304. 

IV.  It  is  provided  by  the  mortgage,  that,  in  case  of 
foreclosure,  a  reasonable  attorney's  fee  may  be  recovered 
s.  —  proYisioii  by  plaintiff  upon  the  mortgage,  and  the  same 

foe*  "**^*  shall  be  included  in  the  judgment.  Upon 
the  trial  evidence  was  introduced  as  to  the  value  of  the 
services  of  the  attorney  in  foreclosing  the  mortgage,  and 
the  jury  allowed,  as  a  part  of  their  verdict,  $75  therefor. 
This  is  objected  to,  on  the  ground  that  the  stipulation  io 
the  mortgage  cannot  be  enforced.  We  know  of  no  reason 
why  parties  cannot  be  permitted  to  enter  into  such  con^ 
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tracts,  and  enforce  them.  A  debtor,  by  refusing  or  peglect- 
ing  to  pay  his  creditor,  imposes  upon  him  the  expense  of 
resorting  to  the  law  to  enforce  his  rights.  It  is  equitable 
and  just  that  the  debtor,  in  such  case,  should  pay  the 
expenses  which  he  has  imposed  upon  his  creditor.  While 
the  law  makes  no  provision  for  enforcing  such  a  conscion* 
able  obligation,  it  will  certainly  be  esteemed  a  sufBcient 
consideration  upon  which  to  base  a  contract  whereby  the 
party  binds  himself  to  do  that  which  in  conscience  he 
ought  to  do,  or  to  re-imburse  his  creditor  for  expenses 
which  his  own  wrong  has  made  necessary  to  be  incurred. 
See  Nelson  y.  Everett^  ante,  184. 

Affirmed. 


The  State  v.  Gibson. 

1.  Grimiiiallaw :  changb  of venus :  axemdicbiit ofoeetificatb.  Where 
a  cliEnge  of  venue  had  been  ordered  in  a  criminal  prosecution,  and 
the  papers  forwarded  to  and  received  by  the  court  of  the  county  to 
which  the  change  was  taken,  it  was  held  not  erroneous  to  permit  the 
clerk  of  the  court  from  which  the  change  was  taken,  and  who  was 
present  at  the  court  of  the  county  to  which  the  change  was  taken,  on 
the  calling  of  the  case  for  trial,  to  so  amend  his  certificate  attached 
to  the  transcript  as  to  show  the  fact  that  it  contained  the  original 
papers,  which  he  had  omitted  to  state  in  his  certificate,  as  origi- 
nally made. 

2. JUBT.    It  was  fhrther  field,  that   the  taking  with   them  by  the 

Jnry,  upon  their  retirement  to  consider  their  verdict,  the  papers  in  the 
case,  including  the  information,  transcript  from  the  Justice  before  whom 
the  prosecution  was  originally  commenced,  transcript  on  the  change 
of  venue,  including  the  aflBdavits  for  the  change,  would  not  work 
a  reversal  of  the  case,  when  it  was  not  shown  that  any  of  the  jurors 
examined  the  papers,  nor  that  any  prejudice  resulted  to  the 
defendant. 

8. VENUE :  EviDENOE.    lu  a  prosccution  for  an  assault  and  battery,  it 

Is  not  necessary  to  prove  the  township  in  which  the  assault  was  oom- 
ndtted.    It  it  sufficient  to  prove  the  county. 
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Aj^peal  from  Clarke  OircuU  (hurt. 

Thubsday,  July  28. 

Pbosbcution  for  an  assault  and  battery  commenced 
before  a  justice  of  the  peace  of  Decatur  county,  where 
the  defendant  was  convicted  and  fined  fifty  dollars.  He 
appealed  to  the  circuit  court,  and  afterward  obtained  a 
change  of  yenue  to  Clarke  county,  where  he  was  again 
tried  and  convicted,  and  fined  thirty  dollars.  The  de- 
fendant now  appeals  to  this  court 

J.  W.  Penny  for  the  appellant 

JET.  OOonner^  attorney-general,  for  the  state. 

Cole,  Ch.  J.  —  I.  The  clerk  of  the  circuit  court  of 

Decatur  county,  in  making  his  certificate  to  the  transcript 

1.  cbimikax     and  papers   made   out  to  be    forwarded  on 

of  venue:        the  chauffc  of  veuuc  to  Clarke  county,  omit* 

amendment  of        ,,-  .,  ■•  t    At  •    *     % 

certificate.  ted  therefvom  the  words  "and  the  origmal 
papers."  On  the  calling  of  the  cause  in  the  Clarke  circuit 
court,  the  clerk  of  the  Decatur  circuit  court  being  present, 
was  permitted  to  add  the  omitted  words  to  his  certificate 
by  interlineation.  This  is  assigned  as  error.  There  is  no 
question  by  counsel  as  to  the  truthfulness  of  the  amend- 
ment. And  there  is  certainly  none  by  us  of  the  propriety 
and  rightfulness  of  the  action  of  the  court  in  allowing  it 
II.  The  jury,  on  their  retirement  to  consider  of  their 
verdict,  were  permitted  to  take  with  them  the  papers  in 
«.  — Jury,  the  case,  including  the  information,  transcript 
from  the  justice,  transcript  from  Decatur  county,  includ- 
ing affidavits  for  change  of  venue,  etc.  This  is  claimed 
as  error.  There  is  no  showing  that  the  jurors,  or  either 
of  them,  examined  the  papers,  or  of  any  prejudice  in  any 
way  resulting  to  defendant  by  reason  of  such  permission. 
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In  the  absence  of  some  showing  in  relation  thereto,  we 
cannot  reverse. 

in.  The  defendant  asked  the  court  to  instruct  the  juiy 
that  ^-the  state  must  prove  the  defendant  assaulted  one 

^ y^^,  J.  L.  Sims,  in  Leon,  Center  township,  Decatur 

•^'*^*"®®-  county,  Iowa,  or  you  must  acquit,"  which  the 
court  refused.  There  was  no  error  in  this.  It  was  suf- 
ficient for  the  state  to  prove  the  county  in  which  the 
offense  was  committed;  it  was  not  requisite  to  prove 
either  the  village,  city  or  township. 

Affirmed. 


I  TO    2741 


Devin  v.  Himeb.  (!2  if 

1  Statute  of  frauds :  temdox  and  yeitdbe  :  bviobnoi.  TJuder  onr 
sUtnte  of  fVauds,  parol  evideDce  is  admissible  to  prove  a  contract 
for  the  sale  of  real  estate,  when  the  purchase-money,  or  any  part 
thereof,  has  been  received  by  the  vendor. 

2. The  term  *'  pnrchase-money,"  as  used  in  the  statute,  means  the 

consideration  received,  in  whatever  form  it  may  exist.  It  was 
accordingly  heldj  where  the  plaintiff  agreed  to  convey  to  defendant 
a  certain  parcel  of  land  for  a  certain  parcel  owned  by  the  defend- 
ant, that  a  conveyance  by  the  plaintiff,  in  accordance  with  thia 
contract,  was  a  payment  of  the  nurchase-money  within  the  meaning 
of  the  statute. 

8. Conveyance :    blanks  :  deli  very.    Where  the  grantor  in  a  deed 

omitted  the  name  of  the  grantee,  not  knowing  his  full  name,  and 
left  a  blank  therefor,  and  the  deed  in  this  condition  was  delivered 
by  him  to  the  grantee,  who,  thereafter,  by  his  attorney,  filled  the 
blank  with  his  name,  and  the  grantor,  afterward,  ratified  the  trana- 
action  by  bringing  suit  for  the  consideration  agreed  to  be  paid  for 
the  deed,  it  was  held,  that  this  was  a  sufficient  execution  and 
delivery  of  the  deed. 

4.  Damages :  measure  or :  in  land  exohanob.  The  measure  of 
damages  in  an  action  for  a  breach  of  contract  for  the  exchange  of 
lands,  where  the  plaintiff  has  conveyed  that  which  he  agreed  to 
convey,  is  the  value  of  the  land  which,  by  the  contract,  he  was  to 
receive  from  the  defendant. 

YoLu  XXIX. — 38 
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Appeal  from  PclJe  District  OourL 

Thursday,  Jult  28. 

Action  to  recover  the  value  of  a  tract  of  land  plaintiff 
claimed  to  have  traded  for  by  parol,  with  defendant,  and 
which  defendant  refufied  to  convey,  although  plaintiff 
claimed  he  had  conveyed  to  defendant  the  real  estate  he 
was  to  give  in  exchange  therefor.  There  was  a  trial  to 
a  juiy,  and  a  verdict  and  judgment  for  plaintiff  The 
defendant  appeals.  The  further  facts  are  stated  in  the 
opinion. 

PhUKps  d  Phillips  for  the  appellant 

Ifburse  d  Kauffman  for  the  appellee. 

Cole,  Ch.  J.— The  basis  of  the  plaintiff's  claim  was 
that  he  and  defendant  had  made  a  contract  of  exchange 
1.  statuts  of  of  real  estate ;  that  he  had  conveyed  to 
vendor  and  defendant  that  which  he  was  to  give,  and 
evidondie.  defendant  had  refused  to  convey  his,  accord- 
ing to  contract ;  and  plaintiff  brought  this  suit  to  recover 
its  value.  The  defendant  admitted  that  they  had  nego* 
tiated  about  a  trade,  but  denied  that  it  was  ever  fully 
agreed  upon,  or  that  plaintiff  had  conveyed  any  real 
estate  to  him. 

After  the  plaintiff  had  introduced  testimony  tending 
to  prove  the  execution  and  delivery  of  a  deed  for  the 
real  estate  he  claimed  he  had  given  in  exchange  for  that 
the  value  of  which  this  suit  is  brought  to  recover,  and 
that  defendant  had  taken  possession  thereof,  he  offered  to 
prove  by  a  witness  parol  declarations  made  by  defendant 
in  relation  to  the  trade.  This  was  objected  to,  '*  because 
it  was  not  competent  under  the  statute  of  frauds  to  prove 
a  sale  of  real  estate  by  parol."     The  objection  was  over- 
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niled,  and  the  testimony,  which  was  material,  was  admit* 
ted.     Hereon  the  first  error  is  assigned. 

Our  statute  of  frauds  (Rev.  §  4007,  subd.  4),  prohibits 
the  admission  of  parol  evidence  to  establish  contracts 
^'for  the  creation  or  transfer  of  any  interest  in  lands, 
except  leases  for  a  term  not  exceeding  one  year." 

And  in  the  next  section  (4008),  it  is  enacted  that  the 
provisions  of  the  said  fourth  subdivision  do  not  apply 
"when  the  purchase-money  or  any  portion  thereof  has 
been  received  by  the  vendor,  or  when  the  vendee,  with 
the  actual  or  implied  consent  of  the  vendor,  has  taken 
and  held  possession  thereof  under  and  by  virtue  of  the 
contract,  or  when  there  is  any  other  circumstance  which 
by  the  law  heretofore  in  force  would  have  taken  a  case 
out  of  the  statute  of  frauds." 

The  term  "purchase-money,"  as  used  in  this  statute, 
means  the  consideratton ;  and  if  the  plaintiff  had  con- 
veyed  his  real  estate  to  the  defendant,  or  the  defendant 
had  taken  possession  of  it  under  the  contract,  such  con- 
veyance, which  was  a  payment  of  the  **  purchase-money  " 
or  consideration,  would  bring  the  case  within  the  excep- 
tion, as  above  provided  in  section  4008,  and  made  parol 
evidence  admissible.  Whether  such  conveyance  had  been 
made  was  a  question  of  fact  for  the  jury  to  deteimine, 
under  the  instructions  of  the  court;  and,  subject  to  such 
determination,  the  parol  evidence  was  admissible,  such 
evidence  of  the  conveyance  having  been  offered  as 
tending  to  prove  that  fact.  There  was  no  error,  there- 
fore, in  admitting  the  testimony. 

n.  The  testimony  tended  to  prove  that  plaintiff,  under- 
standing that  a  conti*act  for  exchange  of  the  real  estate 
t.  oowBTAKCB :  had  been  fully  agreed  upon,  executed,  with  his 
delivery.  wife,  who  joined  therein,  the  plaintiff  being 

the  owner  of  the  fee,  a  deed  of  general  warranty  for  the 
real  estate  he  was  to  convey  to  defendant ;  the  plaintiff 
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wrote  the  deed  himself,  and  not  knowing  the  christian 
name  of  the  defendant,  he  left  a  blank  for  his  entire 
name,  intending  to  insert  it  when  he  should  meet  the 
defendant  and  ascertain  his  name.  The  deed  in  that 
condition  was  acknowledged  by  the  plaintiff  and  his  wife; 
and  afterward,  on  the  same  day,  the  plaintiff  met  the 
defendant  on  the  street  and  delivered  the  deed  to  him, 
the  defendant  then  having  the  key  to  the  house  situated 
on  the  real  estate  conveyed  by  the  deed.  About  the 
same  time  the  defendant  took  the  deed  to  his  land  agent 
and  scrivener  to  get  him  to  prepare  a  deed  for  the  defend* 
ant  and  his  wife  to  execute  to  plaintiff  for  the  land  in 
controversy,  which  he  was  to  convey  in  exchange  for  that 
received  by  him.  The  agent  and  scrivener,  seeing  the 
blank  for  the  name  of  the  grantee,  inserted  therein  the 
name  of  the  defendant,  Julius  T.  Himer,  and  then  pre- 
pared the  deed  for  him  and  wife  to  execute  to  plaintiflE. 
But  for  some  reason  the  defendant  or  his  wife  afterward 
concluded  not  to  make  the  trade,  and  not  very  long  there- 
after returned  the  key  and  the  deed  to  plaintiff's  land 
agent. 

It  was,  in  the  court  below,  and  is  now  here,  claimed, 
that  the  deed  did  not  pass  the  title  to  the  defendant,  for 
the  reason  that  the  name  of  the  grantee  was  not  inserted 
therein  when  it  was  delivered,  and  hence  that  there  was 
no  payment  of  the  purchase-money  for  the  defendant's 
land,  and  the  case  is  within  the  statute  of  frauds  and  not 
within  the  exception  above. 

It  is  not  necessary  for  us  to  again  review  the  cases  bear- 
ing upon  this  question.  They  were  thoroughly  examined 
and  reviewed  by  Dillon,  J.  (now  of  the  United  States 
circuit  court)  in  the  case  of  Simms  v.  Hervey,  19  Iowa, 
272.  The  deed  in  controversy  seems  to  come  completely 
within  an  exception  to  the  general  rule  laid  down  in  that 
case.     It  is  said,  on  page  297,  in  speaking  of  a  case  there 
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referred  to :  **  This  deed  is  distinguishable  from  the  one 
under  consideration,  there  being  in  ours  no  specific  gran- 
tee intended,  no  express  authority  from  the  owner  to  fill 
up  blanks  and  deliver  to  him,  and  no  subsequent  adoption 
of  what  had  been  done,  by  bringing  an  action  on  the  bond 
given  for  the  purchase-money  and  claiming  the  benefit  of 
the  delivery  of  the  deed." 

In  this  case  the  plaintiff  and  his  wife  executed  the  deed 
for  the  defendant,  and  only  left  the  name  blank  because 
they  did  not  know  it  in  full ;  he  was  the  specific  grantee 
intended ;  he  had  express  and  full  authority  to  insert  his 
own  name,  and  it  was  the  intention  that  he  should  do  so, 
and  it  was  delivered  for  that  object  and  purpose;  his 
name  was  inserted  pursuant  to  that  intention  ;  the  grant- 
ors ratified  the  same  and  claim  the  benefit  of  the  delivery 
and  of  the  perfected  deed.  The  jury  having,  by  their 
verdict  for  the  plaintiff,  found  these  facts,  and  in  which 
they  were  fully  warranted  by  the  evidence,  we  have  no 
hesitation  in  holding  the  deed  valid  and  complete ;  nor 
would  we  have  if  the  plaintiff  were  seeking  to  avoid  it. 

in.  The  measure  of  the  plaintiff's  damages  would  be 
the  value  of  what  he  was,  by  the  contract,  to  receive  for 
4.  DAMAOB8 :  the  real  estate  he  had  conveyed  to  plaintiff, 
land  exchange.  That  is,  the  defendant  ought  to  pay  what  he 
had  agreed  to  pay.  Eefusing  to  pay  the  specific  property 
to  which  the  plaintiff,  by  the  contract,  was  entitled,  he 
ought,  of  course,  to  pay  the  value  of  that  specific  property 
which  he  wrongfully  kept 

IV.  The  instructions  given  were  in  accord  with  the 
views  herein  expressed,  and  those  refused  were  contrary 
thereto,  and  it  becomes  imnecessary  to  review  them 
farther. 

Affirmed. 
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McNiTT  V.  Helm. 

Statute  of  limitatioiu  t  pbomisbokt  vot>  :  byidemox  or  dsfkhdajti. 

Where,  in  an  action  upon  promissory  notes,  in  which  the  statute  of 
limitations  was  pleaded,  it  appeared,  fVom  the  testimony  of  the 
defendant,  who  was  called  as  a  witness  by  the  plaintiff  under  section 
2742  of  the  ReTision,  that  he  executed  the  notes  for  property  hid 
off  by  him  for  his  brother  at  an  administrator's  sale  ;  that  his 
brother  receiYed  the  property,  and  in  a  day  or  two  after  the  sale 
also  signed  the  notes  ;  that  before  the  notes  were  due  the  brother 
went  to  Cslifomia,  and  had  never  since  returned;  that  the  notes 
were  not  paid  when  he  went  away ;  that  he  himself  had  neyer  paid 
the  notes,  and  that  he  did  not  know  whether  they  were  paid  or 
not, — ^it  was  held,  that,  from  this  testimony,  the  debt  evidenced  hj 
the  notes  still  justly  subsisted  against  the  defendant  within  the  mean* 
log  ot  the  statute. 

Appeal  from  Tama  District  Court. 

Thtjrsdat,  July  28. 

Action  upon  two  promissory  notes,  one  for  $217.30, 
the  other  for  $68.04,  both  dated  December  6,  1852,  pay- 
able to  Fearer  &,  Coffinan,  administrators,  etc.,  or  bearer, 
nine  months  after  date,  and  signed  by  Phineas  Helm  and 
Alfred  Helm.  The  plaintiff  averred  that  no  part  of  said 
notes  had  been  paid,  and  the  indebtedness  still  justly  sub- 
sists ;  and  that  he  would  prove  the  same  by  defendant's 
answer  and  testimony  in  the  case.  Defense,  statute  of 
limitations.  Trial  to  the  court  and  judgment  for  defend* 
ant.     The  plaintiff  appeals. 

Boardman^  Brown  d  Williams  for  the  appellant 

ff.  O.  Henderson  for  the  appellee. 

Cole,  Ch.  J. — The  only  question  in  this  case  is,whether 
the  debt  evidenced  by  the  notes  sued  on  '*  still  justly  sub- 
sists," within  the  meaning  of  that  phrase  in  our  statute. 
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Bey.  §  2742.  The  notes  themselves  and  the  following 
testimony  of  the  defendant  is  all  the  evidence  in  the  case  : 
'^  I  am  the  defendant ;  the  signature  of  each  of  the  notes 
purporting  to  be  mine  is  my  signature ;  I  never  paid  the 
notes,  and  don't  know  whether  they  were  paid  or  not ;  I 
never  received  any  benefit  from  the  notes  whatever  ;  they 
were  given  for  property  purchased  at  an  administrators' 
sale  ;  I  bid  off  the  property  for  another  man,  my  brother, 
who  signed  the  notes  a  day  or  two  after  the  property  was 
bid  off;  the  administrators  wanted  me  to  give  my  notes 
for  it  and  I  did  so,  with  the  understadning  that  my 
brother  should  also  sign  the  notes ;  he  was  to  pay  the 
notes ;  I  went  his  surety ;  there  was  an  understanding 
between  me  and  brother  that  he  should  take  up  said  notes  ; 
I  did  not  know  my  name  appeared  upon  the  notes  as  prin- 
cipal imtil  three  or  four  months  after  they  were  given  ; 
my  brother,  co-maker  of  the  notes,  went  to  California  after 
the  notes  were  given  and  before  they  were  due,  and  never 
returned  since;  he  now  lives  at  Carson  City;  he  went 
there  in  1860;  he  had  property  before  he  went  away; 
after  he  was  gone  I  understood  he  was  not  solvent ;  I  also 
understood  that  the  notes  were  not  paid  when  he  went 
away." 

On  cross-examination  defendant  testified,  that  ''the 
notes  do  not  justly  subsist  against  me;  I  should  not  pay 
them  because  I  never  got  the  property  ;  they  were  given 
for  my  brother  who  went  to  California  in  1853  ;  I  don't 
know  whether  my  brother  paid  them  or  not ;  I  talked  with 
the  payees  of  the  notes  about  the  notes  after  he  was  gone ; 
they,  the  administrators,  have  not  asked  me  for  pay  on 
the  notes  ;  I  have  seen  them  frequently  since  I  gave  the 
notes — once,  on  an  average,  in  two  years  ;  I  had  not  heard 
of  the  notes  for  ten  years  before  the  plaintiff  presented 
them  to  me  in  February,  1869." 

The  evidence  shows  that  the  notes,  when  given,  evi- 
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denced  a  debt  which  legally,  equitably  and  justly  sub- 
sisted as  against  this  defendant ;  that  he  has  never  paid 
the  notes,  and  satisfactorily  establishes  that  they  have 
never  been  paid.  It  shows  that  the  defendant  purchased 
tbe  property  for  which  the  notes  were  given ;  that  the 
subsequent  arrangement  between  him  and  his  brother 
about  the  property,  whereby  his  brother  became,  as  be> 
tween  them,  primarily  obligated  to  pay  the  debt,  did  not^ 
in  any  manner,  interfere  with  or  relieve  him  from  the  just- 
ness of  the  debt.  This  defendant  has  not,  as  had  Patten 
in  the  case  of  Howells  v.  Patton^  26  Iowa,  521,  made  an 
arrangement  with  another,  which  was  accepted,  by  the 
creditor,  whereby  such  other  was,  for  a  consideration  re- 
ceived, to  pay  the  debt.  But  this  evidence  shows  that  the 
debt  sued  for  still  justly  subsists  against  this  defendant,  in 
harmony  with  justice  as  well  as  with  the  rules  of  law. 

Beversed. 


Gabbett,  Receiver,  v.  Piebson. 

.  Statute  of  limitation  :  sarATss  or  dbobdbhtb.  While  a  daim  held  ysj 
the  estate  against  an  heir,  which  is  harred  hy  the  statute  of  limitations, 
might,  as  it  seems,  he  considered  in  settling  his  distrihutive  share,  yet  if 
an  action  at  law  be  conmienced  thereon  for  the  purpose  of  enforcing  the 
collection  thereof,  he  may  successfully  plead  the  statute  of  Umitationi, 
notwithstanding  the  pendency  of  a  proceeding  in  chancery  for  the  settle 
ment  of  the  estate  and  the  distribution  of  the  assets 

Appeal  from  Dea  Moines  District  Court 

Fbiday,  July  29. 

Yebdiot  and  judgment  for  plaintiff.     Defendant  ap- 
peals.   The  facts  are  fiilly  set  out  in  the  opinion* 
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P.  Henry  Smyth  for  appellant 
B*  J.  Hall  for  the  appellee. 

Beck,  J.  —  The  plaintiff  is  the  receiver  of  the  estate 
of  John  Pierson,  Sr.,  deceased,  and  brings  this  action  to 
recover  $4,049,  and  interest  thereon  from  June  28,  1861, 
on  account  of  money  paid  at  that  date  by  the  executor  of 
said  estate  upon  a  judgment  recovered  by  Henry  Morr 
against  defendant  and  John  Pierson,  Sr.,  the  decedent, 
who  was  security  upon  the  note  which  was  the  founda* 
tion  of  said  judgment.  Among  other  defenses  set  up  in 
the  answer,  the  defendant  pleaded  the  statute  of  limita- 
tions in  bar  of  the  action.  The  cause  was  submitted  to 
the  jury;  and  the  question  upon  the  defense  under  the 
statute  was  reserved  by  the  court  for  decision  after  verdict. 
Upon  verdict  for  plaintiff  being  returned  by  the  jury, 
defendant  renewed  his  defense  of  the  statute  of  limitations 
upon  a  motion  for  a  new  trial,  which  was  overruled,  and 
judgment  rendered  for  plaintiff. 

It  appears  from  the  bill  of  exceptions  that  no  evidence 
was  given  tending  to  take  the  case  out  of  the  statute 
except  of  the  following  facts  ;  John  Pierson,  Sr.,  was  the 
fiither  of  defendant,  and  died  without  making  a  complete 
disposition  of  his  property  by  his  will.  Two  of  his  sons, 
other  than  defendant,  were  nominated  in  the  will  as  his 
executors,  and  acted  as  such,  until,  in  a  proceeding  insti* 
tated  against  them,  they  were  superseded  by  the  appoint- 
ment of  plaintiff,  or  his  predecessor,  as  the  receiver  of  the 
estate.  Subsequently,  certain  heirs  of  the  estate  filed,  in 
what  court  it  does  not  appear,  a  petition  setting  up  the 
isAit  of  the  payment  of  the  aforesaid  judgment  out  of  the 
assets  of  the  estate  by  the  executors,  and  their  failure  to 
collect  from  defendant,  who  at  the  time  of  the  judg- 
ment, and  for  a  long  time  thereafter,   was  solvent,  the 
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amount  so  paid  by  them,  and  that  defendant  had  ainoe 
become  insolvent  The  petition  further  charges,  that,  at 
his  death,  decedent  held  promissory  notes  for  different 
large  sums  against  his  sons,  the  executors  and  said  defend- 
ant, which,  it  is  alleged,  are  or  ought  to  be  in  the  hands 
of  the  receiver.  It  also  charges  that  the  indebtedness  of 
said  executors  upon  their  said  notes  has  become  assets 
of  the  estate,  and  they  ought  to  be  charged  accordingly 
with  the  amount  thereof. 

The  petition  then  set  out  the  names  of  all  the  heirs  of 
the  decedent,  and  charges  that  he,  a  short  time  before  his 
death,  made  advancements  to  certain  of  his  sons,  includ- 
ing defendant,  by  the  conveyance  to  them  of  certain  lands, 
which  are  described  in  the  petition.  The  relief  prayed 
for  is,  that  the  receiver  may  be  directed  to  proceed  against 
the  said  executors  and  their  securities  for  not  faithfully 
performing  their  duties.  That  the  court  determine  what 
advances  were  made  to  the  sons  of  decedent,  and  thea 
distribute  the  assets  in  accordance  with  law,  and  direct 
the  receiver  to  pay  over  the  same  according  to  such  dis- 
tribution. Greneral  relief  in  accordance  with  the  require- 
ments of  justice  is  also  prayed  for.  All  the  proceedings 
concerning  the  settlement  of  the  estate,  including,  as  we 
understand  it,  the  foregoing  petition,  were  consolidated 
in  a  chancery  cause  pending  in  the  district  com-t  The 
bill  of  exceptions,  states,  that  it  was  not  shown  that 
any  decision  was  ever  made  in  that  cause  concerning  the 
matters  involved  therein,  nor  what  disposition  was  made 
of  the  same,  further  than  that  the  proceeding  is  pending 
and  the  questions  involved  undetermined. 

The  bill  of  exceptions  fuilher  states,  that  the  court 
did  not  sustain  the  defense  of  the  statute  of  limitations 
pleaded  by  defendant,  because  (in  the  language  of  the 
record)  **  it  appeared  from  said  proceedings  that  defend- 
ant was  an  heir  of  the  estate  represented  by  plaintiff,  and 
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that  he  had  not  received  any  portion  of  said  estate,  and 
that  said  estate  was  unsettled,  and  the  settlement  thereof 
is  now  pending  in  this  court,  on  the  chancery  side  of  the 
docket." 

We  are  unable  to  concur  with  the  court  below  in  the 
view  that  the  evidence  was  sufBcient  to  deprive  defend* 
ant  of  his  defense  of  th§  statute  of  limitations.  The 
remedy  sought  in  the  chanceiy  action  against  defendant 
is  not  a  judgment  for  money  paid  by  the  estate  on  his 
account.-  It  cannot  in  truth  be  said  that  the  chancery 
proceedings  is  an  action  upon  the  claim  which  is  the 
foundation  of  this  suit  The  claim  may  be  barred  by  the 
statute,  and  yet  be  properly  set  up  as  a  claim  against 
defendant  in  settling  his  distributive  share  of  the  estate. 
It  may,  as  we  conceive,  be  taken  into  consideration  in 
settling  the  estate,  yet  could  not,  on  account  of  the  statute, 
be  enforced  in  a  suit  at  law.  If  the  object  of  the  chan- 
cery suit  were  to  enforce  the  payment  of  the  claim  to  the 
estate,  and  there  were  no  other  objections  thereto,  the  dis- 
trict court's  view  would  probably  be  correct,  but  as  the 
chancery  proceeding  is  in  no  sense  an  action  on  the  claim, 
we  are  utterly  unable  to  see  how  it  can  prevent  the  statute 
running. 

Appellee's  counsel  argue  that  this  is  simply  an  action 
at  law  to  try  the  issue  formed  in  the  chancery  case  upon 
the  claim,  under  proper  order  of  the  court.  Were  this  so, 
it  possibly  would  be  an  answer  to  the  foregoing  objec- 
tions, but  we  find  nothing  in  the  record  supporting  this 
position*  No  such  issue  is  shown  to  have  been  formed, 
nor  any  such  order  made,  in  the  chancery  case. 

The  judgment  of  the  district  court  must  be 

Beversed* 
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Duke  v.  Vincent  et  al. 

I  BT  SHEBirr.  Where  a  aheriff  takes  the  goods  of  A-  under  an 
attachment  against  B.,  a  recoyery  may  be  had  against  him  for  the  tres- 
pass after  he  has  gone  oat  of  office,  though  his  successor  soUL  the  goods 
and  reoelTed  the  proceeds  arising  thereflrom. 

Appeal  from  Marion  District  OourL 

Friday,  July  29. 

Action  to  recover  for  taking  a  stock  of  goods  mort- 
gaged to  plaintiff.  The  defendant  was  sheriff,  and  jus- 
tified  the  taking  under  a  writ  of  attachment  against  the 
mortgagor.  The  attachment  plaintiffs  were  made  defend- 
ants, and  in  their  defence  charged  that  the  plaintiff's 
mortgage  was  made  to  defraud  creditors.  Pending  the 
action,  the  defendants  purchased  a  debt  and  mortgage 
senior  to  the  plaintiffs.  Trial  to  the  court  and  facts  found 
substantially  as  follows  :  1.  Plaintiff's  debt  was  bona  fide 
for  $500,  secured  by  mortgage  on  the  debtor's  homestead. 
2.  The  debtor  mortgaged  the  goods  in  question  to  one 
Betzer  to  secure  $125.  3.  Afterward  he  mortgaged  them 
«to  plaintiff  to  further  secure  his  debt  of  $500.  4.  The 
defendant  was  sheriff,  and  had  an  attachment,  under  which 
he  seized  the  goods  for  a  debt  due  his  co-defendants,  of 
whom  a  part  of  the  goods  were  purchased.  5.  That  the 
sheriff  demanded  an  indemnifying  bond,  which  his  co- 
defendants  gave.  6.  That  the  plaintiff  realized  $50  out 
of  the  mortgaged  goods  not  seized  by  the  defendant  7. 
That  after  this  action  was  commenced  the  defendanta 
bought  the  Betzer  mortgage.  8.  After  defendants  bought 
the  mortgage,  the  sheriff,  being  in  possession  of  the  goods, 
sold  the  same  at  auction  for  $320.35,  but  their  real  value 
was  $522. 

Upon  these  facts  the  court  found,  as  conclusions  of  law^ 
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that  defendants  were  entitled  to  retain  out  of  the  proceeds 
of  the  sale  of  the  goods  the  amount  of  the  Betzer  mort- 
gage and  interest ;  and  that  plaintiff  was  entitled  to 
recoyer  of  defendants  the  balance  of  the  amount  for  which 
the  goods  sold,  it  being  $159.30.  Judgment  accordingly. 
Defendants  appeal. 

Seevers  d  OuUs  for  the  appellants. 

Stone^  Ayres  &  Curtis  for  the  appellee. 

Cole,  Ch.  J. — ^The  first  error  assigned  is  in  overruling 
defendant's  demurrer  to  plaintiff's  petition.     The  answer* 
is,  that  the  record  before  us  does  not  contain  any  demurrer, 
hence  no  error  appears. 

It  is  next  urged  that  the  court  erred  in  refusing  to  sub- 
rogate defendants  to  the  rights  of.  plaintiff  or  both  mort- 
gages, upon  their  paying  her  the  amount  due.  The 
answer  is,  that  there  is  no  finding  of  fact  by  the  court  of 
any  offer  to  pay  plaintiff  the  amount  due  her,  or  of  any 
fact  entitling  defendant  to  such  subrogation. 

Again,  it  is  assigned  as  error  that  the  court  rendered 
judgment  against  Vincent,  the  sheriff,  when  it  appears 
that  he  had  gone  out  of  ofiice  and  his  successor  sold  the 
goods  and  received  the  money.  The  answer  is,  that  the 
action  is  for  a  trespass,  and  the  wrong-doer  cannot  avoid 
liability  by  handing  the  fruits  of  his  trespass  or  wrong 
over  to  another. 

Finally,  it  is  said  to  be  error  to  render  judgment  for 
the  plaintiff  for  the  amount  the  goods  sold  for,  after  paying 
the  Betzer  moiigage,  since  no  such  judgment  was  asked 
for.  The  answer  is,  that  plaintiff  asked  for  all,  but  the 
defense  showed  that  the  Betzer  moi-tgage  was  fiist  to  be 
paid.     We  see  no  error  to  defendant's  prejudice. 

Afiirmed. 
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Lauman  V.  The  C!ounty  of  Des  Moines. 

1*  Pleading :  aicehdkd  answxr.  Where  an  amended  answer  is  filed  is  a 
•abBtitnte  for  the  original  one^  the  issues  will  be  ascertained  and  detei^ 
mined  trom  that  alone. 

S.  Taxes:  bank  stock.  The  case  of  Hubbard  ▼.  Tlu  Board  of  Suptf 
vitoTi  of  Johiuon  County.  28  Iowa,  180.  holding  that  the  taxation  of 
shares  in  national  banks  was  not  authorized  bj  chapter  108,  laws  of 
1866,  followed  and  approved.    Colb,  Ch.  J.,  dittmting. 

5.  -^—  RBOOTXRT  OF  TA2K8  PAID.  Whoro  a  vold.  Illegal  or  erroneous  tax 
has  been  paid,  the  person  paying  the  same  is  entitled  to  reooTer  it 
back  under  section  762  of  the  Revision ;  and  when  the  board  of  super- 
Tisors,  upon  being  applied  to,  refhse  to  order  it  refunded|  he  may  com* 
ZLenoe  an  action  therefor  agunst  the  county. 

4.  ^—  Nor  is  the  rule  changed  by  the  fact  that  the  tax  coUected  had, 
with  other  moneys,  been  distributed  to  the  state,  school  and  btidg» 
flind. 

6.  — ^  No  question  is  made  herein  as  to  whether  it  was  not  the  duty  of  tha 

party  to  appeal  fVom  the  action  of  the  board,  instead  of  oommendqgaa 
action  against  the  county. 

Appeal  from  Des  Moines  District  OovrL 

Friday,  July  29. 

Plaintiff,  in  1865  and  1866,  was  the  owner  of  fifty 
shares  of  stock  in  the  First  National  Bank  of  Burlington,  in 
this  state.  For  these  years  there  was  levied  upon  this  stock 
(assuming  the  same  to  be  taxable)  the  taxes  provided  by 
statute.  These  taxes  plaintiff  paid  to  the  treasurer, — 
paying  those  for  1865,  March  31, 1866  ;  for  1866,  February 
23,  1867  —  protesting  that  they  were  illegal,  and  taking 
separate  receipts  for  the  same.  He  afterward  demanded 
of  the  board  of  supervisors  that  these  taxes  should  be 
refunded.  The  demand  was  refused,  and  hence  this 
action  to  recover  the  taxes  thus  paid,  amounting  to 
$128.08.  The  court  below  found  that  the  bank  stock 
was  not  subject  to  levy ;  that  the  tax  was  illegal,  and 
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that  plaintiff  was  entitled  to  recover.     From  the  judg. 
ment  following  these  findings  defendant  appeals. 

-R  Spritiffer  for  the  appellants. 
Hall  (&  Baldwin  for  the  appellee. 

Wright,  J. — I.  Defendant  filed  an  amended  answer, 
not  an  amendment  to  the  original.  So  far  as  it  relates 
1.  plsadino:  to  the  issues  in  the  case,  then,  the  first  answer 
uuwer.  was  Superseded  by  the  second.  And  though 
the  motion  by  plaintiff  to  strike  parts  of  the  first  answer 
(which  was  sustained),  did  not  extend  to  the  first  clause, 
or  the  general  denials,  yet,  as  defendant  filed  an 
amended  answer,  or  one  which  was  a  substitute  for  the 
first,  we  look  alone  to  this  in  ascertaining  the  issues 
made  and  determined.  Bates  v.  Kemp,  12  Iowa,  99; 
Brenner  y.  Oundersheimer^  14  id.  82. 

n.  The  case  then  stands  upon  the  amended  answer, 
demurrer  thereto,  the  action  of  the  court  sustaining  the 
sltaxu:  s&mej  and  the  correctness  of  the  conclusions 
binkstoc^:  ^f  law  upon  the  facts  found,  the  defendant 
insisting  that  the  demurrer  should  have  been  overruled, 
and  that  there  was  error  in  rendering  final  judgment  for 
plaintiff.  The  questions  made  upon  the  demurrer,  and 
the  sufficiency  of  the  facts  found  to  warrant  the  judg- 
ment, are  very  nearly  the  same,  and  they  will  hence  be 
considered  together. 

There  was  no  authority  to  levy  or  collect  these  taxes* 
This  is  scarcely  denied  in  the  argument,  and  was  ex« 
pressly  held  by  a  majority  of  the  court  in  Hubbard  v. 
Supt.  of  Johnson  Co.,  23  Iowa,  130.  This,  therefore,  is 
taken  as  part  of  the  law  of  this  case,  the  chief  justice 
now,  as  in  the  case  cited,  dissenting.  It  is  proper  to  say 
that  the  recent  case  of  The  First  National  Bank  v.  The 
State  of  Kentucky  f  in  the  federal  supreme  court,  does  not, 
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as  far  as  we  are  able  to  jadge  (we  haire  but  the  statement 
of  it  found  in  Western  Jurist,  irol.  4,  198),  interfere  in 
the  least  with  the  prior  rulings  of  that  court,  upon  which 
the  Hubbard  and  other  similar  cases,  in  this  and  other 
states,  were  b&sed.  In  this  last  case,  the  question  was, 
whether  th^  state  might  enforce  the  collection  of  a  tax 
through  the  bank,  which  had  been  legally  levied  upon 
shares,  under  the  state  law. 

Starting  then  with  the   proposition  that  these  taxes 
were  levied  without  the  authority  of  law,  that  there  was 

g reocvery   ^ence  neither  legal  right  nor  power  to  collect 

of  taxes  paid,  f^^  same,  we  are  the  better  prepared  to  dis- 
pose of  the  remaining  question,  stated  by  counsel  and 
argued  on  either  side,  we  take  pleasure  in  saying,  with 
the  most  patient  care  and  distinguished  ability.  It  ib 
conceded,  that  when  money  has  been  voluntarily  paid,  in 
consequence  of  a  demand  as  of  right,  with  a  full  knowl- 
edge of  all  the  facts,  there  being  neither  duress,  fraud 
nor  compulsion,  the  mistake  being  one  of  law,  not  of 
fact,  it  cannot,  as  a  rule,  be  recovered  back.  Upon  the 
question  whether  the  payment  of  a  tax  is  involuntary, 
when  made  after  the  officer  has  his  duplicate  and  warrant, 
and  is  proceeding  with  his  collections,  having  authority 
to  make  a  seizure  of  property  to  pay  the  same,  th« 
cases  are  not  agreed.  For  myself,  I  incline  to  the  doc- 
trine, that  when  the  money  is  thus  paid,  the  tax  payer 
at  the  time  protesting  against  the  legality  of  the  levy, 
and  the  same  is  shown  to  be  void,  without  right  to 
enforce  its  payment,  it  is  not  voluntaiy  within  the  mean* 
ing  of  the  rule,  and  hence  may  be  I'ecovered  back.  I  do 
not  propose  to  cfnter  upon  the  discussion  of  the  authori- 
ties upon  either  side,  and,  in  saying  this  much,  I  but 
express  my  own  present  impressions,  coming  at  once  to 
the  decisive  point  of  the  case  upon  which  we  all  agree. 
We  have  a  statute  which  declares,  that,  in  all  cases  whera 
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any  person  shall  pay  any  tax,  interest  or  costs,  or  any 
portion  thereof,  that  shall  afterward  be  found  to  be  errone- 
ous or  ill^al,  whether  the  same  be  owing  to  erroneous 
or  improper  assessment,  to  the  improper  or  irregular  levy- 
ing of  the  tax,  to  clerical  or  other  errors  or  irregularities, 
the  board  of  supei-visors  shall  direct  the  treasurer  to  refund 
the  same  to  the  tax  prayer,  and  in  case  any  real  property, 
subject  to  taxation,  shall  be  sold  for  the  payment  of  such 
erroneous  tax,  interest  or  costs  as  above  mentioned,  the 
error  or  irregularity  in  "  the  tax  may,  at  anytime,  be  cor- 
rected as  above  provided,  and  shall  not  affect  the  validity 
of  the  sale  or  the  right  or  title  conveyed  by  the  treasurer's 
deed."  Rev.  §  762.  This  statute,  if  it  means  anything, 
entitles  the  plaintiff  to  have  this  money  refunded.  It  is 
DO  part  of  our  duty,  perhaps,  to  inquire  into  its  propriety 
or  necessity.  And  yet  it  must  not  be  forgotten  that  ours 
is  conceded  to  be  a  '^  most  stringent  tax  law ;"  that  it 
seems  to  have  been  drawn  for  the  purpose  of  preventing 
courts  from  reverting  to  those  constructions  so  common, 
and  not  regarded  as  unreasonable,  in  tax  title  cases 
(Allen  V.  Armstrong,  16  Iowa,  510);  and  that  the  legis- 
ture,  while  protecting  the  purchaser,  intended,  at  the  same 
time,  to  give  a  liberal  rule  for  the  recovery  of  taxes  paid, 
which  were  found  to  be  erroneous  or  illegal ;  and  this, 
whether  the  payment  was  with  or  without  protest  Hence, 
it  will  be  observed,  that  these  eiTore  or  illegalities  shall 
not  affect  the  validity  of  the  sale  of  land  made  for  such 
erroneous  or  illegal  tax. 

The  county  is  then  protected,  for  it  but  returns  what  it 
collected,  either  from  the  tax  payer  or  the  purchaser  at 
the  tax  sale  ;  and  in  this  there  is  certainly  nothing  either 
unjust  or  unreasonable.  The  language  is  plain  and 
unambiguous.  It  is  no  part  of  our  duty  to  adopt  any 
other  rule  than  that  given  in  and  by  its  terms.  If  this 
tax  was  illegal  (and  this  was,  thereafter,  so  found  and 
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settled),  then  it  was* the  duty  of  the  board  to  refund  the 
same. 

Cases  arising  in  other  states,  where  they  have  no  such 
statute,  are  of  but  little  assistance,  giving  us  next  to  no 
aid*  To  recover  this  money,  it  makes  no  difference  that 
plaintiff  failed  to  seasonably  apply  to  the  county  board 
of  equalization,  nor  that  he  knew  the  property  was  treated 
as  taxable,  nor  that  he  may  have  assisted  in  listing  the 
same* 

If,  notwithstanding  all  this,  it  was  thereafter  found, 
that  is,  after  he  had  paid  the  same,  to  be  erroneous  or 
illegal,  the  supervisors  are  required  to  refund  the  same. 
And  thus  it  will  be  seen  that  the  citizen  has  a  continuing 
security  that  his  tax,  if  paid  under  an  illegal  or  erroneous 
assessment  or  levy,  shall  be  returned  to  him.  The  law 
thus,  as  it  were,  holds  out  an  inducemant  to  him  to  be 
prompt  in  rendering  aid  to  the  assessor  and  in  the  pay- 
ment of  his  taxes. 

It  makes  no  difference  that  the  money  thus  collected 
has,  as  it  is  called,  been  distributed,  a  part  to  the  state 
and  some  to  the  school  fund,  and  still  another  portion  to 
the  bridge  fund,  etc.  The  law  treats  the  tax  as  one  sum, 
and  requires  the  board  to  refund  it  all ;  not  that  which 
belongs  to  the  county  alone,  but  all  of  it  The  county 
through  its  treasurer,  is  treated  as  the  custodian  of  this 
fund,  illegally  or  erroneously  collected,  for  the  use  and 
benefit  of  the  tax  payer.  And  such  is  the  relation  of  the 
county  to  the  bridge  and  road  fund,  and  the  like,  and  such 
the  relation  of  the  state  to  the  counties,  that  there  is 
neither  hardship  nor  difficulty  in  the  application  of  this 
rule.  The  bridge  fund  is  but  a  county  tax,  collected 
specifically  for  the  purpose  named.  And  so  of  other 
special  funds.  The  order  to  refund  might,  if  deemed  by 
the  board  necessary,  direct  the  sum  to  be  taken  in  due 
proportion  from  the  several  funds.     And  if  so,  the  several 
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accounts  might  be  so  kept  as  to  save  the  county  from  all 
possible  loss  from  such  payments.  As  to  the  state,  it  is 
equally  true  that  there  cannot  be  loss  in  requiring  the 
Gounly  to  meet  these  demands.  It  is  not  too  much  to  say 
that  state  frinds  are  always  in  the  county  treasury.  This 
being  so,  or  the  unquestioned  ability  of  the  state  to  make 
good  these  losses  being  accepted  and  treated  as  true,  the 
law  imposes  upon  the  county  the  duty  in  the  first  in- 
stance to  refund  this  money.  It  was  never  intended  to 
turn  the  tax  payer  over  to  the  tedious,  protracted  and  ex- 
pensive remedy  of  getting  his  money  in  parcels  from  the 
state  or  county,  and  their  several  funds.  This  is  certainly 
correct,  and  must  be  so  from  several  considerations  be- 
yond those  thus  briefly  mentioned,  but  to  these  we  cannot 
refer  for  want  of  time.  They  will  readily  suggest  them- 
selves. Nor  do  we  doubt  but  that  the  tax  payer  may  re- 
cover his  money  in  this  form  of  action,  where  the  super- 
Visors  refrise  to  order  the  treasurer  to  refund  the  same. 
That  they  might  be  compelled  by  mandamus  to  make 
such  an  order  would  not  defeat  this  remedy.  Upon  the 
refrisal  to  refund,  the  amount  becomes  a  debt,  and  may 
be  recovered  as  such.  The  county  treasurer  could  not 
pay  this  money  except  upon  a  warrant  duly  signed  and 
seated,  as  in  case  of  all  other  moneys  in  his  hands.  Bev. 
§  360.  And  this  warrant  could  only  issue  upon  the  order 
of  the  board.  The  result  reached  would  be  the  same,  if, 
by  other  process,  he  should  compel  the  order  to  refund, 
the  liability  upon  the  county  being  the  same.  No  ques- 
tion is  made  as  to  whether  plaintiff  should  not  have 
appealed  from  the  action  of  the  board  in  refrising  the 
order. 

Affirmed. 
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The  State  v.  Bell. 

L  Griminal  Law  l  ihtutt  :  drur kinnkss  :  bvrolart.  While  the  orim- 
lul  faiteot  to  commit  the  crime  of  breaking  and  entering  a  dwelliug- 
honie  in  the  nif^t-time  with  intent  to  commit  a  larceny,  might  suffl- 
ciefttly  exist  in  the  mind  of  a  drunken  person,  and  while,  in  such  case,  hit 
drankenness  would  be  no  excuse,  yet  if  his  intoxication  was  such,  that, 
under  the  influence  thereof,  he  entered  the  house,  with  no  intent  to  com- 
mit crime,  then  he  would  not  be  guilty  of  the  crime  charged. 

2.  —  The  law  does  not  necessarily  imply  the  criminal  intent  in  a  prosecu- 
tion of  this  character  fh>m  the  simple  fact  of  breaking  and  entering ;  bat 
whether  he  had  the  intent  charged,  or  whether  he  was  capable,  in  his  in- 
toxicated condition,  of  forming  any.  are  questions  of  fact  for  the  Jury. 

Appeal  from  Dea  Moines  District  Court. 

Friday,  July  29. 

.  The  indictment  charges  the  crime  of  entering,  on  the 
night  of,  etc.,  the  house  of,  etc.,  with  intent  to  commit 
the  crime  of  larceny.  There  was  testimony  tending  to 
show  that  defendant  was  a  man  of  good  moral  character, 
and  had  never  before  been  charged  with  crime  ;  that  on 
the  evening  before  the  alleged  burglary  (New  Year's  eve) 
he  went  with  some  friends  and  acquaintances  and  drank 
with  them  until  about  11  o'clock,  and  was  drunk  whea 
found  in  the  house,  where  he  was  arrested  and  taken  to 

jail. 

The  court  instructed  the  jury,  that,  «*  if  defendant  en- 
tered the  house  with  intent  to  cpmmit  the  crime  of  lar- 
ceny, it  makes  no  difference  in  law  whether,  when  he  so 
entered,  he  was  drunk  or  sober.  Drunkenness  is  no  ex- 
cuse for  the  commission  of  crime,  unless  it  has  been  of  so 
long  duration  as  to  amount  to  a  fixed  insanity,  or  to  such 
an  extent  ^s  to  render  the  party  accused  incapable  of  act- 
ing or  thinking  for  himself." 
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This  instruction,  asked  by  defendant,  was  refused  :  "  If 
you  find  from  the  evidence  that  at  the  time  defendant 
was  found  in  the  house  he  was  drunk,  and  got  in  there 
through  drunkenness,  without  knowing  where  he  was,  and 
with  no  intent  to  steal  or  commit  crime,  then  you  should 
acquit." 

To  reverse  the  conviction  following  this  instruction  and 
refusal,  defendant  prosecutes  this  appeal* 

Sail  <6  Bdldmn  for  the  appellant. 

H.  OOonnor^  attorney-general,  for  the  state* 

Weight,  J. — The  offense  here  charged  is  defined  by 
the  statute  to  be  the  entering,  without  breaking,  a  dwel- 
ling-house, in  the  night-time,  vnth  intent  to  conmiit  a 
felony.  Sev.  \  4232.  The  intent  to  commit  the  felony  is, 
then,  one  essential  element,  and  without  it  the  offiense 
would  not  be  complete.  Starting  with  this  fundamental 
proposition,  it  seems  to  us,  in  view  of  the  instructions 
given  and  refused,  that  this  conviction  cannot  be  sus- 
tained. That  given  (though,  perhaps,  abstractly  correct) 
was  scarcely  just  to  defendant,  and  was  well  calculated 
to  mislead  (and  especially  so  after  the  refusal  of  that 
asked  by  defendant),  inasmuch  as  it,  in  effect,  treats  as 
•imimportant,  or  fails  to  present  in  its  proper  and  appro- 
priate place,  the  material  fact  upon  which  defendant 
relied  for  his  exculpation.  To  say,  that  if  the  intent 
existed,  it  would  make  no  difference  whether  the  accused 
was  drimk  or  sober,  is  correct  enough  ;  and  yet,  the  true 
inquiry  was,  whether,  under  the  circumstances,  tliere 
could  have  been  the  criminal  intent.  This  intent,  it  is 
granted,  may  exist  in  the  mind  of  one  imder  the  influence 
of  intoxicating  liquor,  and  if  so,  intoxication  is  no  excuse. 
But,  instead  of  thus  presenting  the  case  to  the  jury,  they 
were  left  to  deduce,  as  a  conclusion  of  law,  not  as  a  fact 
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to  be  found,  that  which  constitutes  the  whole  crime.  If 
defendant's  drunkenness  was  such  as  to  take  from  his  act 
the  cruninal  intent,  then  the  act  was,  as  to  this  offense,  not 
criminal,  and  the  jury  should  have  been  so  told.  If,  how- 
ever, this  instruction  could  be  overlooked,  as  possibly  not 
prejudicing  defendant's  rights,  there  still  remains  that 
refused,  which,  in  our  opinion,  asserts  the  law,  was  appli- 
cable to  the  facts,  and,  under  the  circumstances,  should 
have  been  given. 

Without  the  felonious  intent,  as  already  suggested,  the 
crime  charged  was  not  complete  ;  and  if  defendant  was  so 
drunk  (there  being  no  prior  criminal  intent)  as  not  to 
know  where  he  was,  and  with  no  intent  to  commit  a 
felony,  he  was  not  guilty.  If,  under  such  circumstances, 
he  had  taken  the  property  of  another,  there  being  the 
absence  of  the  requisite  specific  legal  intent  to  steal,  it 
would  not  have  been  larceny ;  and  if  not,  neither  would 
the  entering  be  burglarious  within  the  meaning  of  the 
statute.  From  the  very  nature  of  the  offense,  there  must 
be  the  criminal  intent,  and  this  cannot  exist  in  the  mind 
of  one  who  is  too  drunk  to  entertain  a  specific  intent  of 
any  kind.  The  doctrine,  as  thus  stated,  we  do  not  under- 
stand to  be  controverted  by  the  state,  the  issue  being  as 
to  its  applicability,  or  whether  the  refusal  could  possibly 
have  worked  prejudice  to  defendant's  rights. 

In  our  opinion,  the  iustruction  was  applicable,  and  the 
principle  involved  was  not  covered  by  the  instructions  in 
chief.  Of  course,  we  are  not  holding  that  defendant 
would  be  excused  if  he  was  capable  of  and  did  conceive 
the  design  to  commit  this  offense.  Or,  as  the  same 
thought  is  sometimes  expressed,  he  would  not  be  excul- 
pated if  he  was  possessed  of  his  reason,  and  capable  of 
knowing  and  determining  whether  his  act  was  .criminal 
or  otherwise.  If,  too,  the  drunkenness  was  voluntary, 
and  defendant  had  in  view  this,  or  any  other  felony,  he 
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would  not  be  protected.  The  drunkenness,  however,  is  a 
proper  circumstance,  and  should  be  weighed  by  the  juiy 
in  determining  whether  there  existed  the  specific  intent 
to  commit  the  felony  charged.  Whether  he  had  the 
intent  charged,  whether  he  was  capable  of  conceiving  it, 
or  whether  he  was  so  completely  overcome  by  his  debauch 
as  to  be  incapable  of  forming  any  purpose,  were  questions 
for  the  jury.  If,  as  claimed  by  defendant,  he  blundered 
into  this  house  through  a  drunken  mistake,  under  such 
circumstances  as  to  show  an  entire  absence  of  reason,  or 
such  as  would  indicate  inability  to  form  any  definite  pur- 
pose, and  especially  of  committing  a  larcency,  then  there 
was  no  guilt,  at  least  not  the  offense  here  charged.  The 
accused  may  have  been  guilty  of  a  very  great  faulty  but 
there  is  in  reason  and  law  a  very  clear  distinction  between 
this  and  the  interUtonal  injury  or  crime  contemplated  by 
the  statute.  Ray's  Med.  Jur.  of  Ins.  ch.  25,  and  see  sec* 
tions  453,  455,  456. 

The  general  doctrine  is  of  course  conceded,  that  volun- 
tary intoxication  furnishes  no  excuse  for  crime  committed 
under  its  influence.  And  the  rule  is  just  as  reasonable, 
and  by  no  means  in  conflict  with  that  stated,  which 
declares,  that  if  an  offense  from  its  peculiar  nature  is  only 
committed  when  the  act  is  joined  with  the  intent,  then  if 
by  one  without  the  intent,  who  by  drink  is  incapable  of 
entertaining  it,  and  never  yields  thereto  the  sanction  of  his 
will,  the  particular  offense  is  not  committed,  for  of  what- 
ever defendant  is  guilty,  he  is  not  of  this,  because  of  the 
absence  of  an  essential  ingredient.  Or,  as  the  same  doc- 
trine, general  and  special,  is  stated  elsewhere :  '*  Intoxi- 
cation is  no  excuse  for  crime,  when  the  offense  consists 
merely  in  doing  a  criminal  act,  without  regarding  inten- 
tion«  But  when  an  act  done  is  innocent  in  itself,  and 
criminal  only  when  done  with  a  coiTupt  or  malicious  mo- 
tive, a  jury  may,  from  intoxication,  presume  there  was 


820  SUPREME  COURT  OF  IOWA, 

The  State  r.  BelL 

a  want  of  criminal  intention."  United  States  v.  Rouden- 
iu«A,  1  Bald.  514.  Or,  as  in  another  case  :  **  Where  the 
nature  and  essence  of  a  crime  are  made  by  law  to  depend 
upon  the  peculiar  state  and  condition  of  the  criminars 
mind  at  the  time,  and  with  reference  to  the  act  done» 
drunkenness,  as  a  matter  of.  fact  affecting  such  state  and 
condition  of  the  mind,  is  a  proper  subject  for  considera- 
tion by  the  jury.  The  question  in  such  a  case  is,  what  is 
the  mental  status  ?    Stoanv.  The  State,  4  Hump.  136. 

The  law  does  not  imply  the  intent  in  cases  of  the  kind, 
from  the  breaking  and  entering,  or  entering  without 
breaking.  If  life,  however,  be  taken,  by  the  use  of  a 
deadly  weapon,  the  law  implies  malice,  and  there  would 
hence  be  murder,  though  the  perpetrator  was  drunk. 
This  is  the  more  evident  when  we  know  that  one  may  be 
guilty  of  murder  without  intending  to  take  life,  as  he  may 
in  other  cases  intend  to  take  life  and  yet  not  commit  a 
crime.  Or,  still  again,  drunkenness  may  quite  supply  the 
place  of  malice  aforethought,  which  may  be  general,  not 
special,  but  it  cannot  that  of  a  specific  intent.  Bishop's 
Or.  Law,  vol.  1,  ^§  389,  490,  491 ;  notes  and  cases  there 
cited.  We  confess  that  the  doctrine  touching  cases  of 
this  character  is  not  placed  upon  the  clearest  ground  in 
the  books.  Looking  at  the  question,  however,  from  the 
stand-point  of  reason  and  principle,  unassisted  by  author- 
ity, we  believe  the  instruction  should  have  been  given, 
and  the  judgment  below  is,  hence, 

Beversed. 
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Brown  v.  Creoo,  Treasurer. 

drenit  court :  xandaxus.  The  circuit  court  has  jarisdictioD  in  man* 
damus  proceediogs,  a  proceeding  of  this  character  being  held  to  be 
"a  dyil  action  at  law''  within  the  meaning  of  section  4,  act  of 
Aprn  8, 1868. 

Appeal  from  O'Brien  Circuit  Court. 

« 

Tuesday,  August  4. 

Plaintiff  holds  a  judgment  against  O'Brien  county^ 
rendered  in  the  circuit  court  of  the  United  States  for  the. 
state  of  Iowa.  A  tax  was  levied  by  the  county  authori- 
ties to  pay  the  judgment,  and  a  certain  amount  of  money 
was  collected  thereon,  which,  however,  the  defendant^ 
treasurer  of  the  county,  refuses  to  pay  upon  said  judg« 
ment  Plaintiff  instituted  this  proceeding  in  the  circuit 
court  of  the  county  for  relief,  asking  that  a  writ  of  man- 
damus issue  to  compel  the  defendant  to  pay  over  upon 
said  judgment  said  money. 

Defendant  demurred  to  this  petition,  on  the  ground 
that  the  circuit  court  has  no  jurisdiction  in  the « case, 
claiming  that  proceedings  asking  for  relief  by  mandamus 
are  not  within  the  jurisdiction  of  that  court  The 
demurrer  was  sustained,  and  from  that  ruling  plaintiff 
appeals. 

Joy  <6  Wright  for  the  appellant. 

Wilson  <&  Dye  for  the  appellee. 

Bbok,  J.— Section  4  of  the  act  of  April  3,  1868  (Laws 
of  the  12th  General  Assembly,  p.  114),  confers  upon  the 
circuit  courts  concurrent  jurisdiction  with  the  district 
courts  in  certain  casea  It  provides  that  such  jurisdiction 
shall  be  exercised  *'in  all  civil  actions  at  law,  and  in  fore* 
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cloBure  of  mortgages;"  specifies  other  cases  wherein  it 
may  have  like  jurisdiction,  but  does  not  enumerate  man- 
damus proceedings.  It  is  admitted,  that,  unless  such  pro* 
ceedings  are  included  in  the  expression  used  in  the  statute 
cited,  *'all  civil  actions  at  law,"  jurisdiction  therein  is 
not  conferred  upon  the  circuit  court.  We  must  inquire, 
then,  whether  these  words  are  properly  applicable  to 
mandamus  proceedings.. 

Under  the  Revision  of  1860,  now  in  force,  the  proceed- 
ings are  greatly  changed  in  their  character,  and  differ 
widely  from  the  proceedings  upon  writs  of  mandamus  at 
common  law  or  under  the  code  of  1851.  It  is  believed 
that  a  reference  to  the  different  provisions  applicable 
thereto  will  enable  us  to  determine  their  true  character, 
and  whether  they  may  properly  be  described  as  actions  at 
law. 

Revision,  section  2605,  divides  remedies  in  civil  cases 
into  two  classes,  viz.:  actions  and  special  proceedings. 
Section  2606  defines  a  civil  action  to  be  *'  a  common  pro- 
ceeding in  a  court  of  justice  by  one  party  against  another 
for  the  enforcement  or  protection  of  a  private  right,  or 
the  redress  or  prevention  of  a  private  wrong."  We 
nnderatand  by  the  expression  *<  common  proceeding,"  that 
kind  of  a  proceeding  which  is  instituted  and  conducted 
in  a  manner  common  to  other  civil  actions.  This  is  iti 
evident  meaning. 

The  mandamus  proceeding  is  instituted  by  petition  at 
the  suit  of  any  private  party  aggrieved  (§  3761);  the 
pleadings  and  proceedings  are  the  same,  as  nearly  as  may 
be,  as  in  ordinary  actions  for  the  recovery  of  damages. 
^  3766.  The  relief  by  mandamus  may  be  claimed  in  all 
actions  when  it  is  a  proper  remedy,  except  in  replevin, 
detinue,  and  actions  for  the  recovery  of  real  proper^ 
(§§  3767,  4181);  the  proceedings  in  which  the  writ  is 
issued  is  called  an  action,  and  when  specifically  named  is 


JUNJB  TERM,  1870.  323 


Brown  ▼.  Crego. 


referred  to  by  sach  designation.  §^  3762,  3766,  3771  and 
4181.  Section  4181  directs  that  the  action  shall  be  pros- 
ecuted by  ordinary  proceedings,  i.  e.,  by  an  action  at  law. 
It  is  a  common  proceeding,  instituted  and  conducted  as 
other  actions,  so  far  as  the  nature  of  the  remedy  will  allow, 
for  the  purpose  of  enforcing  or  protecting  private  rights, 
or  redressing  or  preventing  private  wrongs.  §  2606.  It 
is,  therefore,  civil  action  at  law,  and  is  within  the  terms 
of  section  4,  act  of  April  3,  1868,  which  confers  jurisdic- 
tion of  such  actions  upon  the  circuit  court 

It  has  been  held,  where  the  proceeding  by  mandamus 
is  not  modified  as  under  our  statute,  that  it  is  an  action. 
Kendall  v.  United  States,  12  Peters,  615  ;  Same  v.  Bokes, 
3  How.  99  ;  Kentucky  v.  Denieony  24  id.  97. 

If  an  action  to  enforce  private  rights  or  redress  private 
wrongs,  it  must  be  a  civil  action,  and  an  action  at  law,  as 
expressly  held  in  Kentucky  v.  Denieon.  These  authorities 
bring  it  within  the  statute  last  cited. 

We  conclude  that  the  demurrer  to  the  petition  was 
erroneously  sustained.  The  judgment  by  the  circuit  court 
is  therefore  reversed,  and  the  cause  is  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 

Beveraed. 
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Simons  &  Co.  v.  Cook. 

I  Foreii^  JudgTBieiit :  oisTmoAn  or  ▲uthihtioattoji.  The  attestation 
of  the  clerk  to  a  transcript  of  a  foreign  Jndgment,  upon  which  salt  is 
brought,  should  be  in  conformity  with  the  form  used  in  the  state  fVom 
whence  the  Judgment  comes,  and  the  evidence  of  this  fkct  should  be 
found  in  the  certificate  of  the  Judge  of  the  court  of  which  the  attesting 
officer  Is  clerk  ;  bat,  under  our  law,  it  is  not  necessary  that  such  certifi- 
cate shall  be  signed  by  the  Judge  who  is  the  presiding  officer.  If  signed  by 
a  Judge  it  is  sufficient. 

2. ▲BSBMOB  or  SEAL :  KTinsNOB.    Where  the  want  of  a  seal  appeared 

in  the  attestation  clause  of  the  certificate,  and  the  Judge  certified  that  the 
derk's  certificate  was  in  due  form  of  law  ;  that  he  was  clerk ;  that  his 
signature  was  genuine,  and  that  his  official  acts  were  entitled  to  Aill  &itlft 
and  credit, — it  was  heldf  that  the  certificate  and  attestation  were  suffi- 
cient, and  the  record  admissible  in  evidenoe. 

S.  —  STAKPs,  The  objection  that  neither  of  these  certificates  were 
stamped  was  held  not  well  taken.  No  stamp  is  required  thereto,  nor  to 
the  tmscript  under  the  federal  revenue  law. 

Appeal  from  Harrison  District  OourL 

Thursday,  August  4. 

Plaintiffs  declare  upon  a  judgment  purporting  to  be 
rendered  by  the  circuit  court  of  Carter  county,  Kentucky. 
The  answer  is  substantially  nul  tiel  record.  Upon  the 
trial  to  the  court,  defendant  objected  to  the  introduction 
of  the  transcript  of  the  record  sued  on.  The  objections 
were  overruled,  and  of  the  error  in  this  ruling,  as  also  in 
rendering  judgment  upon  the  evidence  of  plaintiff,  defend- 
ant complains  in  this  appeal. 

ff.  Y.  Smith  and  P.  D.  Michel  for  the  appellant. 

Jf.  Bolbrook  for  the  appellee. 

Wright,  J.  — The  errors  relied  on  may  be  disposed  cf 
very  briefly.    The  attestation  of  the  clerk  to  the  record 
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^'juDOMmrr:      should  be  in  conformity  with  the  fonn  used 

JShSSSSon.  in  the  state  of  Kentucky  (from  whence  the 
record  comes,  there  being  nothing  in  our  statute  making 
any  other  form  sufficient  or  competent),  and  the  evidence 
of  this  fact  is  to  be  found  in  the  certificate  of  the  judge 
of  the  court,  of  which  the  attesting  officer  is  clerk.  Brovm 
V.  Adaivj  1  Stew.  &  Port.  49.  With  us  it  is  not  necessary 
that  such  certificate  shall  be  signed  by  the  judge,  presid- 
ing magistrate  or  chief  justice.  This  is  the  requirement 
of  the  act  of  congress  (act  of  May  26,  1790).  Our 
statute  makes  the  certificate  of  a  judge,  whether  the  pre- 
siding officer  or  not,  sufficient.  Key.  §  4058  ;  LattereUe 
v.  Cook^  1  Iowa,  1 ;  and  see  also  Torbert  v.  WiUon^  1 
Stew.  A  Port.  200. 

When  the  certificate  is,  thai  **  I,  James  M.  Eice,  judge 
of  the,"  etc.  (reciting  the  court,  circuit,  county  and  state), 
and  is  signed  in  the  name  aforesaid,  it  is  not  necessary 
that  the  signature  should  be  followed  with  the  words, 
"  Judge  of  said  court,"  or  **A  judge,  etc,"  or  **  The  judge, 
etc."  Such  a  certificate  sufficiently  shows  that  the  person 
so  signing  is  the  judge  of  the  court,  and,  as  such, 
authorized  to  attest  to  the  genuineness  of  the  clerk's  cer- 
tificate, and  its  conformity  to  law.  DonoJio  v.  Bramaut 
1  Overt  329. 

In  Oraiff  v.  Braion,  Pet.  C.  C.  352,  relied  upon  by 
defendant,  the  judge  only  certified  that  the  person  whose 
s. — aiMenca  name  was  signed  to  the  attestation  was  clerk, 
eTidenoe.  and  that  the  signature  was  in  his  own  proper 
handwriting.  There  is  nothing  said  about  its  being  in 
conformity  with  the  law  of  the  state  whence  the  record 
came. 

In  that  case,  too,  the  clerk  only  certified  aa  to  the 
seal  used  aa  a  substitute,  that  none  had  been  provided  by 
Ihe  state,  thus  leaving  the  fact  of  the  non-existence  of  the 
proper  seal  to  argument.     And  while  it  is  said  that  if 
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the  court  has  no  seal  that  fact  should  appear  in  the  cer- 
tificate of  the  clerk  or  judge,  it  is  not  said  how  formally 
such  fact  should  be  stated.  In  this  case  the  wtfut  of  the 
seal  (court  or  public  seal)  appeara  in  the  attestation 
clause,  not  in  the  body  of  the  certificate,  and  the  judge 
certifies  that  the  clerk's  certificate  is  in  due  form  of  law ; 
that  he  is  clerk  ;  that  his  signature  is  genuine ;  that  his 
official  acts  are  entitled  to  full  faith  and  credit,  etc.  A 
record  thus  certified  we  think  was  properly  received  as 
evidence. 

To  make  it  so,  it  was  not  necessary  (in  answer  to  the 
only  remaining  objection  made  to  this  judgment)  that 
t.— itamps.  these  certificates  should  have  attached  to  either 
a  revenue  stamp. 

It  was  generally  held,  before  congressional  legislation 
dispensing  with  it,  that  the  judicifd  proceedings  of  the 
states  could  not  be  thus  taxed.  The  act  of  May  26,  1790, 
before  referred  to  (found  in  the  Rev.  p.  986),  provides 
the  manner  of  proving  or  attesting  these  records.  A 
transcript  like  that  before  us  is  not,  in  our  opinion,  an 
instrument,  nor  the  certificates  thereto  certificates  within 
the  meaning  of  the  federal  revenue  law. 

Affirmed. 
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Ci^EAR  et  vx.  v.  Eeasob. 

L  Slander:  inbtbdotion.  Id  Enaction  for  slander  for  words  spoken 
imputiqg  want  of  cbastitj  to  the  plaintiff,  the  defendant  introduced 
OTidence  of  drcamstances  tending  to  show  the  truth  of  the  words 
spoken,  and,  thereupon,  the  plaintiff  introduced  testlmonj  tending  to 
explain  such  circumstances.  In  respect  to  this  evidence  the  oourt, 
in  substance,  charged  the  jury  that  if  they  should  find  that  such 
circumstances  could  be  explained  upon  any  hypothesis  consistent 
with  her  innocence  of  the  acts  imputed,  then  it  was  their  duty  to 
give  them  such  explanation  and  consider  such  acts  unproved.  It 
was  urged  that  the  instruction  was  erroneous,  in  that  it  did  not 
leave  to  the  jury  to  determine  whether  the  suspicious  circumstances 
lad  been  explained,  but  instructed  them  that  if  they  found  they 
could  be,  then  they  should  consider  the  fkcts  unproved.  It  was  also 
urged,  that  it  was  erroneous  in  instructing  the  Jury  that  they  should 
And  the  matters  unproved,  if  such  circumstances,  tending  to  prove 
the  same,  could  be  explained  upon  any  hypothesis,  when  it  should 
have  been  upon  any  reatonabU  hypothesis.  Heldy  that  while  the 
faistmction  might  be  open  to  criticism,  it  contained  no  error  suffl« 
dent  to  warrant  a  reversal. 

S. KXOxssivB  DAXAQss.    In  the  present  action  the  court  reAised  to 

disturb  a  verdict  for  $8,000  damages  for  the  plaintiffs,  on  the  ground 
that  the  same  were  excesssive. 

Aj^eal  from  Mdhaaha  District  Court 

Thubsday,  August  4. 

Slandeb. — The  words  charged  impute  a  want  of  chaa* 
tity  to  the  wife.  Verdict  for  $3,000.  Judgment  thereon, 
and  defendant  appeals. 

Seevera  <&  CvUa  for  the  appellant. 

J.  A.  L.  Crookham  for  the  appellee. 

Wright,  J. — Appellant  makes  but  two  questions. 
FirsL  It  appears,  that  under  his  answer  defendant  intro* 
duced  material  evidence  in  mitigation  of  damages,  and 
which,  if  believed,  tended  to  such  mitigation,  and  that 
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plaintifb  produced  testimony  tending  to  explain  the  cir* 
cnmstances  thus  shown  by  defendant  In  this  state  of 
the  case  the  court  instructed  the  juiy  as  follows :  **  If  you 
find  defendant  has  introduced  evidence  of  circumstanceB» 
which  he  claims  tend  to  show  the  truth  of  any  one  of 
these  facts  (referring  to  the  matter  or  acts  concerning 
which  the  words  were  spoken),  and  relies  only  upon  such 
circumstances,  and  you  further  find  that  such  circum- 
stances can  be  explained  upon  any  hypothesis  consist^t 
with  her  innocence  of  any  such  imprudent  conduct,  then 
it  is  your  duty  to  give  them  such  explanation  and  con- 
sider such  facts  unproved."  Defendant  complains  of  this 
instruction,  because  it  was  not  left  to  the  jury  to  deter- 
mine whether  the  suspicious  circumstances  had  been 
explained,  but  instructed  them  that  if  they  could  (or  ca/gC^ 
be,  then  they  should  consider  the  facts  unproved.  It  is 
also  urged,  that  the  circumstances  must  have  been  ex- 
plained upon  some  reasonable  hypothesis,  consistent  with 
innocence,  and  not  upon  any  hypothesis. 

In  the  hands  of  counsel  seeking  therefor,  this  instruc- 
tion is  doubtless,  as  suggested  in  the  argument,  justly 
open  to  criticism.  But  not  eveiy  instruction  or  ruling 
thus  liable  has  such  prejudicial  error  as  to  warrant  a 
reversal.  We  must  give  to  the  language  used  in  this,  as 
in  all  cases,  a  fair  and  reasonable  construction,  and  are 
bound  to  presume  that  the  jury,  as  men  of  common  sense* 
acting  under  their  oaths,  so  understood  and  applied  it. 
It  would  be  doing  great  violence  to  this  presumption,  and 
to  the  ordinary  course  of  judicial  proceedings,  to  suppose 
that  the  jury  looked  at  any  thing  else  than  the  testimony — 
the  facts  before  them — in  determining  whether  the  sua- 
picious  circumstances  upon  which  defendant  relied  had 
been  or  could  be  explained.  The  court  never  intended 
to  say,  nor  could  the  jury  well  or  reasonably  understand, 
that  if  these  circumstances  might  be  explained,  if  yoa 
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can  imagine  that  plaintiff  couJd  explain  them,  they  should 
have  such  explaination.  And,  as  to  the  other  criticism,  we 
only  say,  that  if  the  hypothesis  was  found  to  be  consistent 
with  plaintiff's  innocence,  it  could  not  well  be  so  without 
being  reasonable.  The  cardinal  thought,  that  to  which 
the  attention  of  the  jury  was  directed,  is :  Was  jplaintiff^s 
innocence  consistent  with  the  alleged  or  claimed  suspicious 
or  damaging  circumstances  ?  K  not,  then  the  ground  or 
hypothesis  was  untenable  and  unreasonable,  and  should 
not  be  entertained.  If  so,  then  it  was  and  should  be. 
As  thus  understood,  the  instruction,  as  against  these 
objections,  was  right.  Whether  it  is  in  all  respects  un- 
objectionable, we  do  not  decide.  It  is  sufficient  for  the 
purposes  of  this  case  to  meet  the  objections  urged  by 
counsel.     Beyond  this  we  do  not  go,  nor  is  it  necessary. 

Second.  It  is  claimed  that  the  damages  are  excessive. 
The  jury  allowed  the  whole  amount  claimed  in  the  peti- 
tion, and  if  they  believed  the  testimony  of  plaintiff's  wit- 
nesses they  were  justified  in  so  doing.  The  words  were 
spoken,  words  of  the  gravest  character,  imputing  a  want 
of  chastity.  The  real  contest  was  as  to  the  wife's  previ- 
ous character.  Defendant's  testimony  tended  strongly  to 
show  it  to  be  bad,  A  very  strong  array  of  witnesses  on 
the  part  of  plaintiff,  however,  place  her  above  all  suspi- 
cion, giving  her  the  very  highest  character  as  a  woman  of 
unusually  industrious  and  commendable  habits,  in  no 
manner  obnoxious  to  the  charge  made  by  defendant  and 
his  witnesses.  In  this  conflict  we  cannot  interfere.  It 
was  for  the  jury  to  decide.  Denslow  v.  Van  Hom^  16 
Iowa,  476 ;  Buss  v.  War  Eagle,  14  id.  363 ;  Brovm  v. 
Jeffersofn  Gomdy,  16  id.  339  ;  Schrimper  v.  Heilman^  24 
id.  505. 

Other  cases  might  be  cited,  for  the  books  are  full  of 
tbem,  but  these  will  suffice. 

Affirmed* 
Voi*  XXIX. — 32 
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BoBB  y.  McDonald. 

1.  COBtompt:   habeas  OOKPUB  :  DIBOBBDIENCBOISUBPCBN a.:    JUinCBQVTHH 

PBAGB.  Under  section  4068  of  tbe  Revision,  a  Justice  of  the  peace 
bas  power,  npon  the  application  of  a  person  desirous  of  obtaining  tbe 
affidavit  of  another,  to  require  the  appearance  of  the  latter  before  him 
bj  a  subposna  issued  for  that  purpose ;  and  a  reftisal  to  obej  a  subpoena 
of  the  Justice  thus  issued,  or  to  answer  when  brought  before  him,  is  a 
contempt  of  his  rIghtfUl  authority,  for  which  the  person  reftisipg  may  be 
committed  by  the  Justice. 

8.  ^—  Nor  is  it  any  sufficient  excufle  for  the  witness,  nor  does  it  furnish 
any  ground  for  releasing  him  fVom  such  commitment  on  lutbeoM  eorputf 
that  the  affidavit  desired  by  the  party  at  whose  instance  the  subpoena 
was  issued,  would  not  be  legally  admissible  in  the  proceeding,  pending  in 
another  forum,  for  which  it  is  sought  or  in  which  it  is  desired  to  be 
used.  Of  this  the  witness  or  person  subpcanaed  has  no  right  to  Judge. 
Williams,  J.  dissenting, 

8.  —  The  rule  recognized,  that  the  writ  of  hebeas  corpus  does  not  Ue 
by  one  court  to  examine  or  revfew  the  proceedings  of  another  in 
cases  of  conunitments  for  contempt,  except  in  cases  where  tbe  pro- 
ceedings leading  to  such  commitment  are  so  grossly  defective  as  to 
render  them  void. 

Appeal  from  Monroe  Qircuit  OovrL 

Thursday,  August  4. 

Habeas  corpus. — In  November,  1869,  one  Tucker  was 
ussuccessul  in  an  action  then  tried  in  the  Monroe  district 
court,  in  which  he  was  plaintiff,  and  one  Acheson  was 
defendant  He  afterward,  in  March,  1870,  filed  in  said 
court  his  application  for  a  new  trial,  based  upon  the 
misconduct  of  the  juiy  in  drinking  intoxicating  liquors 
after  retiring  to  deliberate,  the  bribing  of  witnesses,  and 
the  providing  intoxicating  drinks  bj  defendant  to  the 
juiy,  all  these  matters  coming  to  his  knowledge  after  the 
a^oumment  of  the  term.  Being  desirous  to  take  the 
affidavits  of  the  jurors  aforesaid,  he  made  application  to 
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a  justice  to  issue  his  subpoena,  commaDding  them  by 
name  to  appear  before  him  for  that  purpose.  It  seems 
that  plaintiff  was  one  of  these  jurors,  and  upon  being 
served  with  subpoena,  issued  as  aforesaid,  upon  the  peti- 
tion of  Tucker  to  the  justice,  notified  the  justice,  in 
writing,  that  he  should  not  attend,  and  treated  the  process 
with  contempt.  To  a  second  subpoena  he  returned  the 
same  answer.  A  notice  thereupon  issued,  requiring  him 
to  appear  before  the  justice,  to  show  cause,  if  any  he  had, 
why  he  should  not  be  punished  for  contempt  To  this  he 
answered  that  he  should  not  appear.  An  attachment 
thereupon  issued  (the  justice  having  adjudged  the  witness 
in  contempt)  and  plaintiff,  being  brought  before  the  jus- 
tice, refused  to  take  the  oath  proposed  and  offered  to  be 
administered  in  due  form,  or  to  make  any  affidavit  in  the 
case  as  required.  He  was  thereapon  adjudged  in  con- 
tempt, and  that  he  stand  committed,  etc.  The  defendant, 
in  this  case,  is  the  sheriff,  and  plaintiff  having,  on  habeas 
corpus^  made  known  tiiese  facts,  he  was  discharged,  and 
defendant  appeals 

Daniel  Anderson  and  Stuart  Bros,  for  the  appellant 

Perry  <&  Tovmsend  for  the  appellee. 

Wbight,  J. — ^The  basis  of  plaintiff's  application  was, 
that  Tucker's  petition  for  a  new  trial,  under  section  8116 
of  the  Kevision,  was  to  be  tried  "  as  other  cases,  by  ordi- 
nary proceedings."  Hence,  upon  testimony  in  open  court 
or  depositions,  not  upon  ex  parte  affidavits,  and  that  the 
applicant  therefor  had  no  right  to  demand,  nor  the  justice 
power  to  require,  a  witness  to  make  the  proposed  affidavit 

Though  we  should  concede  the  first  part  of  this  propo- 
sition, we  should  still  not  be  prepared  to  concur  in  the 
order  discharging  the  petitioner.  As  to  the  nature  of  these 
iq[>plications  for  a  new  trial,  however,  see  Alger  v.  Merritt^ 
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16  Iowa,  123  ;  Richards  y.  Nuckolls,  19  id.  556  ;  Sturgeon 
V.  Femm,  14  id.  160.  It  seems  to  us  that  the  first  inquiiy 
is,  whether  the  circuit  court  had  any  power,  uuder  this 
writ,  to  inquire  into  the  regularity  or  legality  of  the  pro- 
ceedings of  the  magistrate  adjudging  tiie  contempt  and 
making  the  order  of  commitment.  It  will  be  remembered 
that  the  witness  (this  petitioner)  three  times  defiantly  and 
persistently  refused  to  obey  the  process  with  which  he 
was  served ;  and  that,  upon  being  brought  before  the  jus- 
tice, he  still  obstinately  refused  to  take  the  required  oath 
or  make  the  desired  affidavit.  If  the  justice  had  the 
power  to  issue  these  subpoenas,  then  there  can  remain  no 
question  but  that  the  witness  was  in  contempt  and  liable 
to  punishment.  Rev.  §  2688,  cl.  4.  The  justice  was  a 
judicial  officer,  acting  in  the  discharge  of  an  official  duty, 
and,  as  such,  a  contempt  of  his  authority  or  orders,  within 
the  scope  of  his  powers,  was  punishable.  Could  this  per- 
son or  witness  then  determine  for  himself,  in  disobedience 
of  the  process  with  which  he  was  served,  that,  as  his  affi- 
davit would  not  be  admissible,  he  would  stand  out  against 
all  efforts  to  take  the  same  ?  It  seems  to  us  most  clearly 
not.  The  law  invests  a  party  subpoenaed  with  no  such 
dangerous  powers.  The  rights  of  litigants  and  powers  of 
courts  are  not  subject  to  be  defeated  and  set  at  naught  by 
the  caprice  and  self-will,  the  sole  judgment  of  a  defiant 
witness,  or  an  equally  defiant,  and  doubtless  more  inter- 
ested, party. 

The  law  gives  to  a  party  the  right  to  apply  to  a  justice, 
or  any  officer  competent  to  take  depositions,  to  have  affi- 
davits taken.  This  he  does  by  petition,  stating  the  object 
for  which  he  desires  the  same.  Bev.  4038.  By  the  sec- 
tions succeeding  it  is  provided  that  the  officer  may  issue 
subpoenas ;  take  the  testimony  in  the  form  of  affidavits  or 
depositions ;  may,  in  his  discretion,  require  notice  to  the 
opposite  party  or  person  interested  in  the  testimony,  and 
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that  the  court  to  which  an  ex  parte  affidavit  thus  taken 
is  produced  may  require  the  witness  to  be  brought  before 
some  competent  officer  for  cross-examination.  And  what 
right  had  the  witness  in  this  case  to  determine  for  himself 
that  the  justice  was  not  proceeding  strictly  in  accord  with 
this  statute  ?  What  right  had  he  to  determine  whether 
his  affidavit  would  or  would  not  be  received  on  the  motion 
for  the  new  trirl  ?  How  did  he  know  but  that  it  was  to 
be  taken  upon  notic-e  or  by  agreement  ?  How  could  he 
tell,  or  what  right  had  he  to  suppose,  that  there  would  be 
an  objection  to  his  affidavit  when  taken  ?  How  could  he 
know  but  that  the  party  asking  the  affidavit  might  not 
also  seek  an  injunction,  under  section  3505  of  the  Bevision, 
and  need  his  affidavit  to  make  a  probable  cause  tor  grants 
ing  the  same  ? 

The  substance  of  the  whole  case,  however,  is  in  the 
thought  that  the  justice  had  power  to  issue  these  sub- 
poenas a*nd  to  take  this  party's  affidavit,  and  the  witness 
had  no  right  by  this  process  to  have  investigated  the 
legality  of  that  proceeding.  A  single  judge  cannot  in 
this  method  review  the  order  of  commitment,  nor  deter- 
mine in  advance  for  him,  as  this  witness  undertook  to  do, 
that  the  affidavit  would  not  be  admissible  in  a  state  of 
case  by  him  supposed. 

The  witness  might  as  well  have  undertaken  to  decline 
answering  a  question  because  it  was  leading,  or  the  testi- 
mony incompetent,-  or  the  like,  and  thus  set  at  defiance 
the  proceedings  and  orders  of  the  magistrate.  Upon  this 
subject  see  Piatt  v.  Harrison,  6  Iowa,  79  ;  Mi^  parte 
Grace,  12  id.  308  ;  State  v.  Diflfy,  15  id.  425  ;  PrirUz  v. 
Cheeney,  11  id.  469. 

Then  we  must  not  forget  that  the  justice  was  under^ 
taking  to  punish  this  witness  for  a  contempt  of  his 
authority  and  orders.  He  cei*tainly  had  a  right  to  issue 
a  subpo&na,   commanding  plaintiff  to  appear.    This  no 
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one  will  deny.  It  was  the  duty  of  plaintiff  to  obey  that 
mandate.  In  refusing  this  obedience,  he  defied  the  law, 
and  was  in  contempt  of  its  authority.  It  would  certainly 
be  a  most  dangerous  doctrine,  and  much  more  so  than 
seems  to  be  esteemed  possible  by  petitioner,  if,  on  habeas 
corpus,  the  judgment  or  order  of  the  justice  could  be 
reviewed.  The  rule  is  well  settled,  that  in  such  cases, 
that  is,  when  the  party  is  being  punished  for  a  contempt, 
miless  the  proceedings  leading  thereto  are  so  grossly 
defective  as  to  render  them  void,  the  judgment  of  com« 
mitment  cannot,  in  the  absence  of  statute,  be  reviewed  in 
any  other  tribunal,  and  certainly  cannot  otherwise,  or  in 
other  cases,  be  attacked  under  this  writ.  We  state  the 
rule,  but  have  no  time,  nor  does  the  occasion  demand,  that 
we  do  more.  It  well  sustained.  Ex  parte  Kearney^ 
7  Wheat.  38  ;  Heard  on  Hab.  Corp.  412,  and  the  numer- 
ous cases  there  cited.  **  Infinite  confusion  and  disorder/' 
says  Blackstone,  **  would  follow,  if  courts  could,  by  habeas 
corpus,  examine  and  determine  the  contempts  of  others." 
Lockwood  V.  The  State^  1  Carter's  Ind.  161 ;  Ex  parte 
McEee,  18  Mo.  599. 

Beyeraed. 

Williams,  J.  (dissenting). — ^This  is  an  appeal  from  the 
order  of  the  judge  of  the  circuit  court  of  Monroe  county, 
discharging  the  plaintiff  in  a  proceeding  by  virtue  of  a 
writ  of  habeas  corpus. 

There  had  been  a  trial  in  the  district  court  of  the 
county,  and  a  plaintiff  against  whom  the  verdict  was 
rendered,  after  the  adjournment  of  the  term  at  which  the 
case  was  tried,  had  filed  his  petition  for  a  new  trial, 
according  to  the  provisions  of  section  3116  of  the  Bevi- 
sion.  When  a  new  tibial  is  sought  under  the  provisions 
of  this  section,  <*  the  case  shall  be  tried  as  other  cases  by- 
ordinary  proceedings.''    The  plaintiff,  in  the  motion  for 
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a  new  trial,  filed  his  petition  with  a  justice  of  the  peace, 
in  accordance  with  section  4038  of  the  Revision,  stating 
that  he  wished  to  have  taken  the  affidavit  of  John  Robb, 
the  plaintiff  in  the  hc^eas  corpus  case,  to  be  used  on  the 
trial  of  the  case  stated  in  the  petition  for  a  new  trial,  to 
prove  that  the  defendant  in  the  original  trial  gave  the 
jury  after  they  retired  to  deliberate  on  their  verdict,  in- 
toxicating liquora,  and  that  the  defendants  also  bribed 
witnesses  at  the  trial. 

In  accordance  with  this  petition,  the  justice  summoned 
John  Robb,  who  refused  to  be  sworn  and  to  make  his 
affidavit  of  his  knowledge  of  the  facts,  in  relation  to  which 
his  testimony  by  affidavit  was  wanted.  Robb  was,  for 
this  refusal,  committed  for  contempt ;  and,  to  be  dis- 
charged from  this  commitment,  he  obtained  this  writ  and 
was  discharged.  From  the  order  discharging  Robb,  there 
is  an  appeal  to  this  couit.  Unless  the  plaintiff,  in  the 
petition  for  a  new  trial,  could  use  the  affidavit,  he  was  not 
entitled  to  have  it  taken,  and  the  justice  could  not  com- 
pel the  making  of  the  affidavit. 

It  is  provided  by  section  4065  in  what  cases  depositions 
may  be  taken,  to  be  used  on  the  trial  of  civil  actionSi 
and  as  the  case  in  which  Robb's  affidavit  was  to  be  used 
was  to  be  tried  as  a  case  by  ordinary  proceedings,  his 
affidavit  could  not  be  used,  unless  he  came  within  one  of 
the  specifications  of  this  section.  It  is  not  shown  in  the 
habeas  corpus  proceeding  that  he  did  so  come.  The  jus- 
tice did  not,  therefore,  have  jurisdiction  to  take  Robb's 
affidavit,  and,  of  course,  he  could  not  punish  Robb  for  re- 
fusing to  make  it  The  legal  conclusion  is,  that  the  judge 
of  the  circuit  com-t  properly  discharged  the  plaintiff,  and 
the  discharge  should  be 

Affirmed* 
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Cramer  v.  Whitb. 

1.  Pnustlee :  BxoxpnoHt.  An  oral  exception  to  an  order  or  dedaton  ia 
anffidenty  where  audi  deciaion  ia  entered  of  record,  and  the  gronnda  of 
exception  appear  in  the  entry  at  the  eod  of  the  deciaion. 

2.  Attaohment:  siBOBAJtoa  oi  pkopsrtt:  AMniBKsaT.  Where  inanai- 
taohment  proceeding  the  special  verdict  of  the  Jury  ahowa,  that,  at  the 
time  the  action  waa  commenced  and  the  attachment  issued,  no  cause  of 
action  had  accmed  to  the  plaintiff,  the  defendant  is  entitled,  on  motion, 
to  have  the  attached  property  discharged. 

S.  »-^  An  amendment  filed  after  the  cause  of  action  accrued,  alleging 
the  same  and  askiqg  judgment  and  a  sale  of  the  attached  propertyi  la  in- 
aniBcient  to  soatain  the  original  writ. 

Appeal  from  Monroe  Cfirctut  OourL 

Thursday,  August  4. 

The  substance  of  the  petition,  filed  April  24,  1869,  and 
which  asked  an  attachment,  was,  that  certain  creditors 
had  obtained  a  judgment  against  the  plaintiff  and  defend- 
ant,  upon  an  account  which  defendant  had  agreed  with 
plaintiff  to  pay ;  that  plaintiff,  to  prevent  an  execution 
from  issuing,  had  stayed  said  judgment,  and  that  there 
was  due  plaintiff  from  defendant  thereon  the  sum  of  $214, 
for  which  he  asks  judgment.  Defendant  moved  to  dissolve 
the  attachment,  because,  by  the  petition,  it  appears 
that  plaintiff  did  not  have  a  right  of  action  for  aa 
much  as  five  dollars,  or  any  thing  else  but  nominal 
damages. 

This  was  overruled  September  21,  1869;  plaintiff  filed 
a  supplemental  petition,  showing  that  on  the  eleventh  of 
that  month  he  paid  the  judgment  so  recovered,  to  wit : 
the  sum  of,  etc.,  wherefore  he  says  he  has  been  damaged 
and  prays  judgment,  with  an  order  for  the  sale  of  the 
attached  property  ;  but  no  attachment  was  asked.   Defend- 
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ant,  among  other  matters  in  his  answer,  claimed  damages 
for  the  wrongful  suing  out  of  the  attachment. 

The  jury  found,  generally,  for  plaintiff  on  his  cause  of 
action  in  the  sum  of  $209,  and  for  defendant  on  his 
counterclaim  in  the  sum  of  $40,  and  specially  as  follows  : 

1.  The  amount  of  the  judgment  recovered  against 
plaintiff  and  defendant  was  $209.24,  and  the  costs  thereon 
at  the  time  of  suing  out  the  attachment  were  $5.05. 

2.  Plaintiff  paid  $221  on  said  judgment,  but  he  had 
not  sustained  any  damage  at  the  time  he  procured  the 
writ,  nor  paid  any  money  on  said  judgment 

Defendant  thereupon  moved  to  discharge  the  attached 
property,  because,  from  the  verdict  of  the  jury,  defendant 
was  not  indebted  to  plaintiff  at  the  time  he  procured  the 
writ  This  motion  was  overruled,  and  the  court  rendered 
judgment  for  plaintiff  in  the  sum  of  $181,  and  that  the 
attached  property  be  sold  to  satisfy  the  same.  To  the  latter 
order  defendant  objected,  and  the  objection  was  overruled. 
Exceptions  were  duly  taken,  and  to  reverse  the  order  in 
relation  to  the  attachment  part  of  the  proceedings, 
defendant  prosecutes  this  appeal. 

Perry  <£  Totvnsend  for  the  appellant 

Daniel  Anderson  and  Stuart  Bros,  for  the  appellee. 

Weight,  J.  —  The  appeal  (according  to  the  notice 
thereof),  Is  from  the  *'  order  that  the  attached  property  be 
1.  PRAcncB :  s^ld  to  satisfy  the  judgment"  And  now 
«zc«ptioii8.  appellee  insists,  that,  as  the  objection  to  this 
order  was  oral,  it  cannot  be  reviewed  by  us.  To  this  the 
answer  is,  firsts  that  the  language  of  the  motion  is  com* 
prehensive  enough  to  cover  the  order  overruling  defend- 
ant's motion  to  discharge  the  property,  and  this  was  in 
writing.  And  in  the  second  place,  as  the'* decision  was 
entered  on  the  record,  and  the  grounds  of  the  exception 
Vol.  XXIX. — 43. 
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appeal-  in  the  entry,"  the  exception,  being  *'  noted  at  the 
end  of  the  decision,"  was  taken  in  the  strictest  compliance 
with  the  statute.  Rev.  §  3108.  Another  exception  or 
objection  was  not  necessary. 

This  objection  out  of  the  way,  we  come  at  once  to  the 
main  and  only  question  ;  and  that  is,  Was  plaintiff,  after 
s.  ATTACHXRirr :  the  coming  in  of  the  verdict,  entitled  to  his 
amendment.'  attachment  lien  7  And  this  is,  to  our  minds, 
susceptible  f of  but  one  answer.  The  law  is,  that  the  peti- 
tion must  show  something  to  be  due,  **  which  must  be 
more  than  five  dollars,  in  order  to  authorize  an  attach- 
ment." Rev.  §  3175.  Baver  v.  Webster,  3  Iowa,  502  ; 
Oaddia  v.  Lord,  10  id.  141.  And  if  judgment  is  reii« 
dered  in  the  action  for  the  defendant,  the  attached  prop- 
erty shall  be  dicharged;  etc.  Rev.  %  3236 ;  and  see 
also  section  3239,  which  provides  that  the  attachment 
may  be  discharged  for  any  cause  which  makes  it  apparent 
of  record  that  the  writ  should  not  have  issued,  or  should 
not  have  been  levied  upon  the  property.  Referring  to 
this  section,  it  has  been  held,  that,  in  a  case  sufficiently 
clear  and  satisfactory,  the  property  on  motion  should  be 
discharged.  McLaren  v.  Hall,  26  Iowa,  297.  There  the 
evidence  was  not  sufficient  to  show  the  property  to  be 
exempt  Here  it  is  expressly  found,  that,  at  the  time  the 
writ  issued,  plaintiff  had  no  cause  of  action.  It  was 
therefore  apparent  of  record  that  the  writ  should  not  have 
issued,  and  the  property  should  have  been  discharged. 

The  supplemental  petition  did  not  aid  plaintiff's  case, 
for  an  attachment  was  not  asked  therein,  nor  did  it,  by  its 
terms,  revert  back  to  the  date  of  the  writ  Indeed,  it 
could  not  well  do  this,  as  it  stated  facts  arising  subsequent 
to  that  time,  and  the  recovery  was  upon  this  and  upon 
nothing  else. 

Reversed* 


JUNE  TERM,  1870.  339 


Boardman  r.  Hayne. 


BOARDMAN  v.  HaYNE  et  ol. 

1.  Sehool  order:  DEmrsBs:  ookporatiov.  A  school  order,  drawn 
upon  the  treasnrer  of  a  district  township  bj  the  president  and  seo- 
retary  thereof,  is  not  a  negotiable  instrament,  and  the  assignee 
thereof  takes  it  subject  to  all  equities  and  defenses  that  it  would 
liare  been  subject  to  in  the  hands  of  the  payee. 

2. The  assignee  of  such  paper  is  bound  at  his  peril  to  ascertain 

the  extent  of  the  power  of  the  officers  of  the  district  in  issuing 
the  same,  and  if  issued  without  authority,  this  defense  may  be 
made  against  an  assignee  thereof. 

S.  LIABUJTT     OW     OrtlOERS     ISSniNQ     THB      SAMB :       LBQAL     FBAUD 

Nor  would  the  officers  issuing  the  same  without  authority,  but 
under  the  supposition  that  they  had,  and  without  any  intentional 
tnxkSLj  be  individually  liable  to  an  assignee  thereof  (on  the  ground 
that  they  were  guilty  of  legal  fraud  in  issuing  the  order  without 
authority,)  in  a  case  where  their  action  was  induced  by  the  fhiuda- 
lent  representations  of  the  payee,  and  the  consideration  ^promised  by 
him  therefor  was  never  delivei-ed  to  nor  received  by  the  district. 

4. It  was  accordingly  hdd,  that  the  president  and  secretary  of  the 

district  township  were  not  personally  liable  to  an  assignee,  on  the 
ground  that  they  were  guilty  of  constructive  or  legal  fhiud  in  issa- 
iog  an  order  thus  drawn  by  them  without  legal  authority,  whidi  It 
was  alleged  was  procured  by  the  fraudulent  representations  of  the 
payee,  for  school  apparatus  that  was  never  delivered  to  the  district. 

Appeal  from  Marshall  District  Court 

Thubsday,  August  4. 

Defendants  are  president  and  secretary  of  a  school 
district  township.  The  petition  alleges  that  on,  etc., 
these  defendants,  as  such  officers,  issued  to  one  Andrews  a 
warrant  in  writing  upon  the  treasurer  of  the  said  school 
district,  for  the  sum  of,  etc.;  that  plaintiff  afterward,  in 
the  ordinary  course  of  business,  for  a  valuable  considera> 
tion,  to  wit:  the  sum  of,  etc.,  purchased  from  the  payee 
therein,  in  good  faith,  and  without  notice  or  knowledge 
of  infirmities,  etc.,  the  said  warrant.    It  is  also  alleged» 
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and  countersigned  by  his  co-defendant,  Wyatt,  ^'Secr^ 
taiy."    Defendants  appeal 

Bradley  d  Caswell  for  the  appellants. 

Boardman^  Brown  <&  Williams  for  the  appellee. 

Wright,  J. — That  a  warrant,  obtained  as  this  one  was, 
is  not  binding  upon  the  district,  is  conceded  by  both  par- 
1.  School  OK-  ties.  And  thus  it  has  been  held  more  than 
oorporatton.  once  by  this  court  Taylor  v.  District  Towr^ 
ship  of  Wayne,  25  Iowa,  447  ;  Same  v.  District  Toton^ 
ship  of  Otter  Greek,  26  id.  282 ;  Shepherd  v.  District 
Township  of  Richland,  22  id.  595  ;  Manning  v.  Districi 
Township  of  Van  Buren,  28  id.  331.  Plaintiff,  abandon^ 
ing  his  action  against  the  district,  either  upon  the  war- 
rant or  for  the  consideration,  proceeds  in  this  case  against 
those  signing  the  warrant,  claiming  that  they  are  liable 
for  official  misconduct  in  issuing  the  warrant  without 
authority :  that,  whatever  their  intentions,  and  though 
issued  without  consideration,  defendants  were  guilty  of 
fraud  in  deliberately  putting  in  circulation  this  warrant, 
and  liable  to  any  one  deceived  thereby ;  and  though  there 
was  no  fraudulent  intention,  a  third  person  might  recover, 
if  injured  by  such  fraud.  It  is  further  claimed,  that  fraud 
is  the  gist  of  the  action,  and  that  legal  fraud  q;iay  exist 
without  an  intention  to  injure,  the  warrant  being  aban- 
doned as  worthless,  and  the  officers  charged,  as  in  aa 
action  on  the  case  for  damages,  for  their  unlawful  repre- 
sentations and  implied  undertakings,  on  account  of  which 
loss  accrued  to  plaintiff.  The  argument  upon  which 
plaintiff  seeks  to  sustain  this  recovery  is  more  extended, 
but,  except  as  hereinafter  incidentally  noticed,  it  ia 
believed  its  substance  is  given  above.  We  can  neither  con- 
cede all  his  premises  nor  the  conclusions  deduced.  If  we 
did,  however,  we  should  have  to  advance  still  one  step 
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farther,  and  hold  that  the  answer,  or  the  count  demurred 
to,  did  not  state  facts  avoiding  the  plaintiff's  cause  of 
action  ;  and  this  we  are  by  no  means  prepared  to  do. 
This  warrant  was  assignable  under  the  statute,  but  not 
negotiable  according  to  the  rules  of  the  law  merchant. 
It  follows,  therefore,  and  is  well  settled,  that  the  assignee 
of  such  paper  is  bound  at  his  peril,  to  ascertain  the  ex- 
tent of  the  powers  of  the  officers,  as  also  of  the  district  or 
corporation  issuing  the  same.  The  powers  and  duties  of 
these  officers  are  given  or  defined  by  statute,  and  one 
who  deals  with  them  is  charged  with  knowledge  of  the 
nature  and  extent  of  these  duties  and  powers.  Shepherd 
V.  District  Tovmship^  22  Iowa,  595,  which  was  upon  an 
order  precisely  like  this  ;  Clark  v.  Dea  MoineSy  19  id.  199 ; 
Same  v.  Polk  County,  id.  248.  Being  so  charged,  the 
assignee  acquires  no  greater  rights  than  those  of  the 
assignor  for  he  receives  it,  or  the  law  so  presumes,  with  a 
full  knowledge  of  the  power  or  want  of  power  to  issue  it, 
and  of  its  validity  or  the  want  thereof.  If,  therefore, 
plaintiff  stands  upon  the  writing  or  his  rights  thereunder, 
as  assignee  simply,  aside  from  any  question  of  fraud  or 
excess  of  power  by  defendants,  there  could  be  no 
question  that  the  facts  stated  in  the  answer  would  avoid 
the  recovery.  This  would  be  so,  though  the  warrant 
was  issued,  in  every  respect,  as  contemplated  by  the 
statute,  since  the  failure  or  want  of  consideration  would 
be  a  good  defense  against  the  assignee  as  well  as  the 
payee. 

Plaintiff,  however,  abandons  the  warrant  as  worthless, 
and  relies  upon  defendants'  fraud  and  his  consequent 

^ lUbnuy  i^jw^y,  in  issuing  paper  without  authority,  the 

tog^S^SiM?"  ^^^  being  official,  and  hence  fraudulent,  mis- 

]«gaifraad.      couduct.    The  answer,  it  will  be  remembered, 

-  denies  all  actual  or  intentional  fraud.     There  was,  hencci 

accepting  its  averments  as  true,  the  absence  of  any  medi« 
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tated  or  intentional  purpose  to  defraud  or  circumvent 
plaintiff  or  any  other  person  in  making  this  warrant.  If 
fraud  at  all,  therefore,  it  must  have  been  what  is  known 
as  constructiye  or  legal  fraud.  But  the  rule  is,  that  a 
party  is  as  much  bound  to  protect  himself  and  guard 
against  this,  as  against  actual  fraud.  The  law  does  not 
interfere  to  protect  the  negligent  in  such  cases  any  more 
than  in  any  other.  If  a  party  can,  by  the  use  of  ordinary 
care  and  diligence — by  the  employment  of  that  activity 
which  the  law  demands  at  the  hands  of  all — protect  him- 
self against  injury,  he  is  bound  to  do  so,  else  ho  cannot 
say  that  he  relied  upon  the  acts  or  representations  of 
others,  was  deceived  thereby  to  his  injury,  and  hence 
must  be  compensated.  Nor  is  there  any  principle  by 
which  a  party  can,  by  his  own  fraudulent  act,  so  mislead 
another  that  he  does  an  act  in  excess  of  his  official  power, 
and  then  claim  that  such  official  misconduct,  as  a  legal 
fraud,  entitles  him  to  recover  for  a  resulting  injury.  And 
it  would,  to  our  minds  be  a  more  novel  principle  still  to 
say  that  a  third  person,  by  succeeding  to  the  fruits  of 
such  first  misleading,  fraudulent  act,  can  stand  in  any 
better  position.  If  so,  then,  as  applied  to  the  case  before 
us,  actual  fraud  would  be  at  a  premium,  and  would  have 
its  unmerited  triumph  over  that  which  is  mere  constnic- 
tion.  For,  if  Buck  had  delivered  the  apparatus  sold,  if 
Andrews,  through  his  agent,  had  in  all  respects  complied 
with  his  contract,  acting  in  the*  utmost  good  faith,  it  la 
conceded  that  neither  the  payee  nor  plaintiff,  his  asignee^ 
could  recover  upon  this  warrant.  But,  on  the  other  hand, 
though  Buck  obtained  it  by  fraud,  and  though  there  is  no 
pretense  that  the  consideration  has  ever  been  received, 
plaintiff,  it  is  contended,  is  protected,  because  defendants 
allow  themselves  to  be  thus  misled  by  the  artiface  and 
cunning  of  one  to  whose  rights  he  succeeds — for  the 
ai-tifice  of  Buck  is  that  of  Andrews,  the  payee.      Such  a 
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doctrine  strikes  us  as  monstrous,  and  to  our  minds,  is 
without  precedent. 

But  it  is  said,  defendants  are  estopped  from  averring  a 
want  of  consideration,  for,  by  the  act  of  issuing  the  war- 
rant  to  bearer,  they  represented  to  all  persons  that  there 
was  a  good  consideration.  If  this  is  so,  then  fraud  would 
possess  a  power  never  before  accorded  to  it.  For  plain- 
tiff's agent  (and  in  legal  estimation  Buck  must  be  so 
treated),  according  to  the  answer,  by  fraud  obtained  this 
written  representation  upon  which  plaintiff  relies,  and  by 
which  it  is  insisted  defendants  ai*e  estopped,  and  this  very 
fraud  is  now  used  or  invoked  to  close  their  mouths  against 
speaking  or  averring  the  truth. 

It  is  said,  however,  that  if^  defendants  had  performed 
their  plain  duty,  there  would  have  been  a  consideration, 
and  that  they  ought  not  to  take  advantage  of  their  own 
wrong.  The  plain  answer  to  this  is,  that  perhaps  they 
would  but  for  the  fraud  of  the  party  under  whom  plain- 
tiff claims  in  obtaining  the  order. 

In  further  argument  it  is  suggested,  that  if  defendant 
had  wantonly,  willfully  and  recklessly  dug  a  pit  in  the 
highway  into  which  plaintiff  fell,  the  defense  of  want  of 
consideration  would  not  lie.  But  how  would  it  be  if 
plaintiff  himself  had  dug  it,  or  his  agent,  and  defendants 
as  well  as  plaintiff  were  injured  thereby  ?  A  reference 
to  some  of  the  cases  cited  by  plaintiff,  will  be  sufficient 
to  show  that  they  contain  nothing  in  conflict  with  the 
views  above  expressed.  Lobdell  v.  Baker,  1  Met  193^ 
was  where  the  defendant  and  holder  of  a  note  fratid- 
vlently  procured  it  to  be  indorsed  by  a  minor  (not  a  party 
to  it),  and  sold  it  to  one  who  relied  upon  the  validity  of 
such  indorsement  That  was  a  case  of  actual  fraud,  and 
it  possesses  no  element  of  want  of  care  or  diligence  on 
the  part  of  the  purchaser  or  holder. 

Wasson  v.  Mitchell,  18  Iowa,  153,  is  cited  to  show  that 
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a  party  injured  may  have  redress  for  misfeasance  or  dod 
feasance  of  a  ministerial  ofBcer.  This  is  not  denied. 
They  are  not  liable,  however,  for  even  negligence,  care- 
lessness or  official  misconduct,  let  alone  honest  mistakes 
and  errors,  brought  about  by  one  who  alleges  such  care- 
lessness or  misconduct 

That  case  falls  far  short  of  teaching  any  such  doctrine. 
The  doctrine  deduced  (rather  than  decided)  from  Thomp- 
son V.  Dumfort,  9  B.  A  C.  78,  2  Smith's  Lead,  Cases, 
212,  that  an  agent  is  to  be  held  as  principal  if  he  had  no 
authority,  though  he  may  have  innocently  suppoKsed  he 
had,  is  not  denied.  That  case  was  one  of  contract,  how. 
ever,  and  the  party  relied  upon  the  contract  of  sale.  In 
this  case  the  contract  is  abandoned.  There,  too,  the 
engagement  was  with  the  known  principal.  The  alleged 
contract  being  with  the  principal,  it  may  be,  if  plaintiff's 
assignor  had  fulfilled  his  undertaking,  that  defendant's 
acts  would  have  been  ratified  and  the  warrant  paid. 

Lick  V.  Madden,  36  Cal.  208  (Law  Reg.  1869,  p.  701) 
holds,  that  while  a  public  officer  should  be  made  to  answer 
to  one  who  is  injured  through  his  malfeasance,  omission 
or  neglect,  yet  he  is  not  responsible  if  the  damages  would 
have  been  sustained,  notwithstanding  such  misconduct^ 
or  if  the  injured  party  had,  by  his  own  fault  or  neglect» 
contributed  to  the  result  Measure  plaintiff's  case  by 
this  rule  and  in  the  light  of  what  we  have  said  above, 
and  it  is  plain  to  us  that  the  court  below  erred  in  sua 
taining  the  demurrer  to  the  answer.  , 

Beveiaed. 
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Huston,  Executor,  v.  Huston. 

1  Dtfknlt  t  BssTiOB  BT  PVBUOATIOH :  xxxoutor's  8ALX.  lo  E  proceeding 
for  the  sale  of  real  estate  by  an  executor,  wherein  the  probate  court 
'  prescribes  the  same  notice  as  is  provided  by  statute  in  ordinary  cases,  a 
defendant  in  the  proceeding,  who  has  been  served  by  publication  only, 
is  entitled  to  avail  hfmself  of  the  provisions  of  section  8160  of  the 
Bevision,  and  may  thereunder  have  the  order  of  sale,  made  on  detkult 
set  aside  on  motion  therefor  at  any  time  within  two  years  after  the 
making  of  such  order. 

3  Win  t  coHSTRDcnoH  OF.  A  testator,  after  devising  specifically  several 
pttpoelsof  real  estate  and  items  of  personal  property  to  different  persons. 
devised  to  J.  B.  H.  a  larger  amount  of  real  estate,  personal  property 
and  choses  in  action,  among  which  was  a ''  homck  place  ^  and  a 
certain  judgment  against  one  Fitzsimmons.  To  this  devise  was  added : 
**  said  J.  B.  to  settle  and  pay  all  my  Just  debts  and  demands  against 
me,  which  my  home  place  and  Fitzsinmions  judgment  will  pay 
all  I  am  indebted,  and  put  a  tombstone  over  my  remains."  ffeU, 
Ibat  said  J.  B.  H.  took  his  devise  with  the  liabiUty  to  pay  the  debto 
of  the  estate,  and  that  this  burden  was  not  limited  to  said  home  place 
and  Judgment,  but  extended  to  all  the  property  devised  to  him. 

A^ipeal  from    General     Term,     Fifth    District    {Polk 

County). 

Thubsdat,  August  4. 

Jonathan  B.  Huston,  one  of  the  executors  of  the  ©state 
of  W.  H.  Huston,  deceased,  filed  his  application  in  the 
circuit  court  of  Polk  county,  for  an  order  to  sell  certain 
real  estate  which  belonged  to  the  decedent  in  his  lifetime 
and  had  been  devised  by  him  to  the  appellant,  Samuel 
Huston.  The  application  set  out  a  copy  of  the  will, 
which  showed  specific  devises  of  real  and  personal  prop- 
erty, first,  to  David  Huston  ;  second,  to  Samuel  Huston  ; 
and  third,  to  Jonathan  B.  Huston  ;  and  it  was  set  forth 
in  the  application  that  certain  property  devised  for  the 
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payment  of  the  debts  had  been  thus  applied,  and  that 
there  was  still  a  balance  of  about  $2,700  of  debts  unpaid  ; 
and  it  asked  that  the  property  devised  to  each  might  be 
made  liable  in  proportion  to  its  value  to  its  payment  of 
laid  balance. 

The  application  was  sworn  to,  and  stated  that  Samuel 
ELuston  was  a  non-resident  of  the  state.  An  order  was 
made  by  the  court  directing  service  of  notice  upon  Samuel 
Huston  to  be  made  by  publication  in  the  Iowa  State 
Begister  for  four  weeks.  Service  was  made  accordingly, 
and  affidavit  of  publication  duly  made  and  filed.  A 
default  was  then  entered  against  Samuel  Huston,  and  an 
order  for  the  sale  of  his  real  estate,  as  prayed  for,  was 
entered  at  the  April  term,  1869.  On  the  28th  of  July, 
1869,  and  before  any  sale  was  made,  Samuel  Huston 
appeared,  and  filed  his  motion  to  have  the  action  retried, 
for  the  reason  that  he  was  served  with  notice  by  publica- 
tion only.  This  motion  was  sustained,  and  the  cause  was 
set  down  for  hearing,  the  said  Samuel  Huston  having 
executed  bond  for  costs,  etc.,  as  required  by  law,  and  the 
order  of  court  At  the  hearing,  a  demurrer  to  the  petition 
was  sustained.  From  this  order,  allowing  a  retrial,  and 
from  the  judgment  on  the  demurrer,  Jonathan  B.  Huston, 
the  executor,  appealed  to  the  general  term,  where  the 
order  and  judgment  were  reversed,  and  Samuel  Huston 
now  appeals  to  this  court. 

Withrow  dk  Wright  for  the  appellant. 

Jfourse  <6  Kauffman  for  the  appellee. 

Cole,  Ch.  J. — I.  The  first  question  made  in  this  case 
is,  whether,  in  a  proceeding  for  the  sale  of  real  estate  by 
1.  Default  :  <^  executor,  a  defendant,  who  has  been  served 
ucStiol:^exew.  by  publication  only,  has  the  legal  right  to 
tor»BMi«  jj^^^  j^  order  of  sale  made  upon  de&ult  set 
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aside  upon  his  mere  motion  therefor,  at  any  time  before 
the  sale  and  within  two  years  after  the  order  is  made. 

Our  statute  provides  (Rev.  §  3160),  that,  **  where  a  judg- 
ment has  been  rendered  against  a  defendant  or  defendantSt 
served  by  publication  only,  and  who  do  not  appear  • 
•  •  such  defendant  may,  at  any  time  within  two  years 
after  the  rendition  of  judgment,  appear  in  court  and  move 
to  have  the  action  retried  ;  and,  security  for  costs  being 
given,  they  shall  be  admitted  to  make  defense,"  This 
statute,  and  the  right  under  it,  in  civil  actions  generallyi 
to  appear  and  have  the  cause  retried,  is  not  controverted  ; 
but  it  is  claimed,  by  the  plaintiff's  counsel,  that  this  pro- 
vision is  not  applicable  to  proceedings  by  an  executor  for 
the  sale  of  real  estate. 

The  statute  regulating  proceedings  for  the  sale  of  real 
estate  by  executors,  provides  that  ''such  notice  as  the 
court  may  prescribe  must  be  given  to  all  the  persons  inter- 
ested in  such  real  estate."  Rev.  §  2376.  In  this  case,  the 
circuit  court  prescribed  the  same  notice  as  is  prescribed 
by  statute  for  actions  originating  in  the  district  court* 
Bev.  §  2831.  The  statute  authorizing  the  court  to  pre- 
scribe the  notice,  does  not  undertake  to  specify  the  man- 
ner of  service  nor  the  effect  of  it ;  these  are  left  to  the 
general  provisions  relating  thereto.  And  Revision,  sec- 
tions 4173  and  4174,  make  the  rules  of  proceedings,  etc., 
in  every  particular,  prescribed  for  the  district  court,  ap- 
plicable to  all  other  tribunals  and  proceedings.  In  view 
of  all  these  provisions,  and  the  fact  that  this  application 
for  a  retrial  was  promptly  made  and  before  the  sale  under 
the  judgment  or  order  had  taken  place,  we  hold  that  it 
was  not  error  for  the  circuit  court  to  grant  a  retrial. 

n.  The  second  and  only  remaining  question  is  as  to 

the  proper  construction  of  the   will   of  W.  H.  Huston  : 

«.  wiix:  con-   -^*''**^*  ^hc  tcstator  devises  specifically  several 

rtroetton  ot     parcels  and  lots  of  real  estate,  and  various 
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items  of  personal  property,  to  his  brother  David  Huston. 
Second,  He  devises  other  real  estate  and  personal  prop* 
erty  to  his  brother  Samuel  Huston.  Third.  He  devises 
a  larger  amount  of  real  estate,  personal  property  and  cer- 
tain choses  in  action  to  his  brother  Jonathan  B.  Huston, 
among  which  is  his  "  home  place"  and  a  *'  Fitzsimmons 
judgment"  To  this  devise  he  adds:  "Said  Jonathan  B. 
Huston  to  settle  and  pay  all  my  just  debts  and  demands 
against  me,  which  my  home  place  and  Fitzsimmons  judg* 
ment  will  pay  all  I  am  indebted  and  put  a  good  largo 
tombstone  over  my  remains  in  Greenwood  cemetery,  by 
the  side  of  our  father,  provided  I  should  die  in  or  near 
Des  Moines  Qty,  Iowa." 

These  three  items  constitute  the  entire  will,  and  devise 
all  the  property  owned  by  the  testator.  The  original  will 
contained  no  appointment  of  an  executor  ;  but  by  a  sub- 
sequent clause  or  codicil  the  testator  appointed  his  brother 
Jonathan  B.  Huston  and  W.  W.  Williamson  his  executors. 
The  application  for  the  sale  of  the  real  estate  contained 
an  averment  that  the  testator  collected  and  used  the  Fitz- 
simmons judgment  before  his  death  ;  that  the  executor 
had  sold  the  **  home  place,"  and  applied  the  proceeds 
in  payment  of  the  debts  :  and  that  there  was  a  balance  of 
debts  still  due  of  twenty-seven  hundred  dollars,  for  the 
payment  of  which  he  made  this  application  for  the 
sale  of  the  real  estate. 

The  question  arises  upon  demurrer  to  the  petition  or 
application,  and,  is  simply,  whether  Jonathan  B.  Huston 
takes  his  devise  with  the  liability  to  pay  the  debts,  or 
whether  his  obligation  is  only  to  apply  the  home  place 
and  Fitzsimmons'  judgment  to  the  pajrment  of  the  debts. 
We  hold  the  former,  and  this,  chiefly,  because  the  devise 
says  that  "  said  Jonathan  B.  Huston  to  settle  and  pay  all 
my  just  debts  and'demands  against  me."  There  is  no 
other  provision  made  in  the  will  for  the  payment  of  his 
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debts ;  the  language  following  that  just  above  quoted,  to 
-wit:  "which  my  home  place  and  Fitzsimmons'  judgment 
will  pay  all  I  am  indebted  and  put,"  etc.,  can  only  be 
given  meaning  by  holding  that  it  was  the  expression  of 
an  opinion  by  the  testator  as  to  what  his  home  place  and 
the  judgment  would  pay ;  that  to  connect  in  one  clause 
the  words  "  which  my  home  place,  etc.,  will  pay,"  with  the 
words,  "all  my  just  debts  and  demands  against  me,"  and 
pause  then,  would  leave  the  balance  of  the  sentence 
meaningless,  and  the  i-emainder  of  his  debts  improvided 
for.  The  true  construction  of  the  will,  as  we  hold,  is, 
that  Jonathan  is  to  pay  all  the  debts,  and  "which"  debts 
the  testator  thought  his  home  place  and  Fitzsimmons' 
judgment  would  pay.  His  mistakes  does  not  limit  the 
positive  language  of  the  devise.  And  while  it  may  be 
true  that  the  testator  intended  Jonathan  B.  Huston  to 
have  all  he  devised  him,  except  the  home  place  and  the 
'  judgment,  and  by  our  construction  we  interfere  with  that 
intent,  yet  it  is  equally  clear  that  he  intended  each  of 
the  other  devisees  to  have  all  that  was  devised  to  them ; 
and  to  take  any  part  of  it  would  interfere  with  his  inten- 
tions. The  loss,  if  any,  must  fall  upon  him  whose  right 
was  made  contingent  upon  the  correctness  of  the  testator's 
opinion. 

Beyersed* 

Wright  J.|  not  concurring  as  to  the  last  point. 
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Phoenix  y.  Lamb  et  al. 

!•  Pleading:  btidbhox.  In  an  action  on  a  note  given  for  ft^ift  treasy 
the  defendant  answered,  averring  that  the  trees  were  to  be  delivered 
to  defendant  In  good  condition  in  this  state,  and  were  shipped  at 
the  risk  of  plaintiff  and  in  his  own  name.  It  was  then  averred  that 
the  trees  were  fVozen  and  damaged  while  in  plaintiff's  possession^ 
and  owing  to  his  neglect.  On  the  trial,  defendant  introduced  evi- 
dence tending  to  show  that  the  trees  were  improperly  packed  and 
bozed|  to  which  plaintiff  objected,  on  the  ground  that  such  evidence 
was  not  admissible  under  the  issue  Joined.  Held,  that  the  evidence 
was  admissible  under  the  averments  of  the  answer. 

2.    JOTJ    and    TerdiCtS     RBVUSAL    to    submit    SPBOIAL     IMTBRROOATORIxa. 

The  rellisal  of  the  trial  court  to  submit  to  the  Jury  for  their  special 
finding  thereon  interrogatories  asked  by  one  of  the  parties,  whidi 
are  not  ultimate  in  their  nature,  and  which  are  so  framed  as  that 
the  Jury  coi^  not  well  consider  or  answer  them  withont  great 
danger  of  concision  and  misapprehension,  constitutea  no  gronnd 
for  a  reversal  of  the  Judgment. 

8.     ^—    SPBOIAL     VIHDIMQS:     B&ROB     WITHOUT     PBBJUDIOB.       ThoUgh     « 

special  finding  of  the  jury  is  not  warranted  by  the  testimony,  the 
Judgment  will  not  be  disturbed  if  the  general  verdict  is  sustained 
1^  the  evidence. 

Appeal  from  Story  District  Court. 

WBDNESDAr,  August  31. 

Pro  note. — Defense  that  the  note  was  given  for  fruit 
trees  at  Bloomington,  111.,  to  be  shipped  by  plaintiff  to 
certain  points  in  this  state,  in  his  own  name  and  upon  his 
contract  to  deliver  them  to  defendant  (one  of  them,  who 
is  the  principal  in  the  note),  in  good  condition,  upon  the 
execution  of  a  note,  with  sureties  to  be  approved,  etc., 
that  the  trees  arrived,  the  note  was  executed,  and  defend- 
ant took  them  into  his  possession,  but  withoat  the  oppor- 
tunity or  privilege  of  examining  the  same  until  after  the 
deliveiy  of  said  note.     It  is  then  averred  in  the  answei 
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that  the  "  trees  were  frozen  and  damaged  while  in  plain- 
tiff's possession,  and  owing  to  his  neglect,  and  were 
entirely  worthless  ;  that  the  trees  were  frozen  and  dam- 
aged by  the  fault  of  plaintiff."  In  another  part  of  the 
answer,  setting  up  a  counterclaim  for  certain  money 
advanced  on  the  trees,  it  is  alleged  *^  that  in  the  shipment 
of  said  trees  they  were  frozen  and  damaged  so  that  they 
were  entirely  worthless."  Verdict  and  judgment  for 
defendants,  and  plaintiff  appeals,  complaining  of  the 
admission  of  cerfetin  evidence,  of  certain  instructions,  and 
overruling  motion  for  new  trial. 

Boardman,  Brown  and  Williams  for  the  appellant 

J.  S.  Frazier^  for  the  appellee. 

Wright,  J. — I.  Defendant  introduced  evidence  tend- 
ing to  show  that  the  trees  were  improperly  packed  and 
1.  plbadino:  hoxed,  to  which  plaintiff  objected,  upon  the 
evidence.  grouud  that  it  was  inadmissible  under  the 
issue  joined.  The  objection  was  overruled,  and  an 
instruction  asked  by  plaintiff,  to  the  effect  that  the  juiy 
should  disregard  all  the  evidence  on  that  subject,  was 
refused.     Of  these  rulings  plaintiff  first  complains. 

If  the  answer  did  not  sufficiently  specify  the  manner 
of  the  injury  to  the  trees,  or  in  what  respects  plaintiff 
was  negligent,  his  remedy  was  plain  enough.  The  defect 
could  have  been  cured  by  motion.  But  under  the  aver- 
ments of  the  answer,  it  was  clearly  competent  to  show 
that  the  trees  were  damaged,  and  to  trace  the  same  to 
plaintiff's  fault  or  negligence.  The  defense  is  not  that 
plaintiff  failed  to  deliver  the  trees,  but  that  they  were 
delivered  in  a  damaged  condition,  by  reason  of  plaintiff's 
negligence. 

Whether  the  trees  belonged  to  plaintiff  until  the  note 
was  executed,  whether  till  that  time  the  loss,  if  any,  wsis 
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his  or  defendant's,  is  not  very  material  as  to  the  present 
point,  since  the  duty  to  properly  box  and  pack  would  bo 
just  as  clear  and  undoubted,  if  the  trees  were  defendant's 
propei-ty  from  the  time  of  the  shipment  And  if  the  loss 
occurred  by  reason  of  negligence  or  the  proper  want  of 
care  in  these  respects,  it  would  fall  upon  plaintiff,  and 
not  upon  defendants.  If  they  were  shipped  at  plaintiff's 
risk,  or  as  his  pi'operty,  to  be  delivered  in  good  condition 
when  the  note  was  executed,  and  if  when  thus  deliyered 
they  were  worthless,  because  frozen,  then  the  loss 
would  be  plaintiff's  without  refei^nce  to  any  question 
of  negligence. 

Defendants  assumed  the  burden  of  proving,  in  any 
aspect  of  the  case,  that  plaintiff  had  been  negligent, 
and  of  this  appellant  cannot  complain.  In  one  view  he 
would  prove  what  was  unnecessary,  in  the  other,  what 
would  be  necessary  and  pertinent  under  the  issue. 

We  concede  the  necessity  of  clearness  and  certainty  in 
pleadings ;  that  a  party  cannot  be  held  liable  upon  an 
issue  not  made  ;  and  that  courts  should  require  parties  to 
clearly  and  intelligently  present  their  causes  of  action  or 
grounds  of  defense.  But,  as  a  rule,  all  questions  of  this 
nature  should  be  raised  and  determined  'before  trial. 
And  cases,  where  there  was  no  predicate  in  the  pleadings 
whatever,  general  or  special,  for  the  offered  evidence  (as 
in  Levi  v.  Karrick,  13  Iowa,  354)  are  in  no  way  applica- 
ble to  the  question  here  made.  The  case  of  Owynn  v. 
Turner^  18  id.  l,also  cited  by  appellant,  is  alike  inapplica- 
ble. Pharo  v.  Johnson^  15  id.  560,  is  of  value,  from  the 
fact  that  this  case,  like  that,  seems  to  have  been  fully 
tried,  plaintiff  having  an  opportunity  to  introduce  his  evi- 
dence as  to  the  alleged  negligence  ;  and,  as  was  there  said, 
*'  we  would  not  interfere  to  relieve  him." 

Ili  The  jury  found  a  general  verdict  for  defendants, 
and  also  specially  that  the  trees  were  shipped  at  plain- 
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«.  JuBTAHD  tiff's  risk  :  that  they  were  not  properly  boxed 
Jjj^tosnbj^  and  packed;  and  the  injury  to  them  on 
torrogatories.  account  of  such  defective  boxing,  etc.,  was 
so  much  (being  the  amount  of  note  and  interest).  Then 
specific  answeis  were  returned  to  interrogatories  pro- 
pounded at  plaintiff's  instance.  The  court  refused  to 
submit  to  them  certain  other  interrogatories,  and  it  is  of 
this  refusal,  and  the  action  of  the  court  in  overruling  the 
motion  to  set  aside  the  general  and  special  verdict  and 
grant  a  new  trial,  that  plaintiff  further  and  finally  com- 
plains. The  other  interrogatories  were  not  ultimate  in 
their  nature.  That  this  may  be  seen,  we  state  one  of 
them  :  "Would  the  ti'ees  have  been  injured  but  for  the 
extreme  cold  weather,  not  anticipated  by  cither  party 
when  shipped  ?  "  Not  only  so,  but  it  was  found  that  a 
jury  could  not  well  consider  or  answer  it  without  great 
danger  of  confusion  and  misapprehension.  This  is  plain 
enough  without  argument.  The  very  form  of  the  ques- 
tion furnishes  the  demonstration.  As  to  the  practice  in 
such  cases,  see  Hatfield  v.  Lockwood^  18  Iowa,  296  ;  Bon- 
ham  V.  Ins.  Co.,  25  id.  328. 

Then,  was  the  verdict  against  the  evidence  ?     In  our 
opinion  the  special  finding  that  the  goods  were  shipped 
t.  — special     ***    Plaintiff's     risk     is    not     warranted     by 
wiihoatprSnh  ^^®     proof.      This     conceded,    however,     as 
^****  there  was    a  general  verdict  for  defendants 

we  are  still  to  inquire  wether  we  can  interfere  with 
it  For  though  the  evidence  did  not  sustain  this  finding, 
inasmuch -as  such  finding  was  not  necessaiy  to  sustain 
the  general  verdict,  it  would  not  hence  follow  that  a  new 
trial  should  be  ordered.  See  the  case  last  cited  above, 
where  it  is  held  that  a  special  verdict  must  be  inconsistent 
with  the  general  one  before  it  will  defeat  it  Then  the 
rule  is,  too,  that  the  special  overrides  the  general  verdict 
only  when  both  cannot  stand.    Amidon  et  al.  v.  Oaff^  24 
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Ind.  128.  And  if  there  was  evidence  to  sustain  the  gen- 
eral verdict  it  will  not  be  disturbed,  though  the  special 
finding  may  not  seem  to  sustain  it..  Odell  v.  Brovm,  18 
id.  288. 

Thus  looking  at  the  case,  there  is  no  trouble.  The 
evidence  as  to  the  care  exercised  in  packing  and  boxing 
was  conflicting.  It  was  for  the  jury  to  consider  it  and 
determine  where  the  truth  lay.  As  an  original  question 
we  might  have  determined  otherwise,  but  upon  well-set- 
tled rules  we  cannot  upon  appeal. 

Affirmed. 


MoCbeadt  y.  Sexton  &  Son. 
I. — Per  CuRrAM. 

1*  !VftX  tale  :  ratutb  of  limitation.  The  case  of  Eldridgg  t.  Kuckt, 
27  Iowa,  160,  holding  that  the  five  years'  limitation  provided  bj  the 
Reyenne  act  (Rev.  $  790),  does  not  begin  to  run  until  the  execution 
and  recording  of  the  tax  deed,  followed  and  approved. 

2. BTiDXNCx  OBftTiriOATB  OF  BALM.     The  "  Certificate  of  sale  "  for  taxes 

Bmde  by  the  treasurer  and  delivered  to  the  purchaser  at  the  tax  sale,  Is 
competent  evidence  to  show  the  manner  of  sale,  etc.,  when  oflfbred  by 
either  party  in  a  controversy  as  to  the  sufScioncy  of  the  tax  title ;  but 
where  there  Is  a  diflerence  between  such  certificate  and  the  record  of 
■ale,  the  former  must  yield  to  the  latter. 

8.  —  FBAUD  IN  SALB.  The  owncr  of  land  sold  for  taxes  may  defeat  the 
■ale  by  showing  fVaud  committed  by  the  officer  conducting  tbe  sale,  or 
by  the  purchaser.  The  fkcts  proved  in  this  case,  and  detailed  hi  the 
■tatement,  show  no  IVaud. 

4.  — »  POWBB     OF     TRBASUBBB     TO     MAKB     SBOOMD     DBBD.      A     treasurer, 

who  has  made  a  tax  deed  so  impeifect  and  irregular  as  not  to  pass 
the  title,  may,  on  his  own  motion,  where  the  law  has  been  substan- 
tially complied  with,  make  a  second  or  other  deed,  correct  in  &ct  and 
regular  in  form,  so  as  to  Invest  the  purchaser  with  the  legal  title. 
It  was  accordingly  held,  where  the  deed  made  by  the  treasurer  was 
void,  as  sbowing  a  sale  In  gross,  that   he  mif^t  execute  a  Bec<»d 
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and  corrected  deed,  showing  the  sale  in  parcels,  in  accordance  with 
the  ftcts  as  shown  by  the  record  of  sales. 
Jirgu,  1.  The  statute  confers  npon  the  purchaser  the  right  to  haTe 
the  title  conveyed  to  him. 
2.  This  right,  and  the  power  of  the  treasurer  to  execute  a  deed 

that  will  pass  the  title,  is  a  continuing  one. 
8.  If  the  treasurer  refuses  he  may  be  compelled  by  mandamut 

to  convey. 
4.  A  mantiamtu  confers  no  new  or  additional  authority,  bat 
simply  requires  the  officer  to  discharge  a, duty  ei^joined 
by  law,  when  he  refuses  or  neglects  to  do  it. 
6.  He  may  do  voluntarily  what  he  may  be  required  by  manda- 
mus to  do. 

i.    —    OONOLVSITSNESS    OT     DEED  :      CONSTITUTIONAL      LAW.      The    claUSC 

of  the  Revenue  act,  which  makes  the  treasurer's  deed  conclusive 
evidence  of  the  regularity  of  all  prior  proceedings,  is  held  unconstitu- 
tional, as  depriving  a  person  of  his  property  without  due  process  of 
law,  so  far  as  respects  the  essential  prerequisites  for  the  exercise 
of  the  taxing  power,  such  as  the  assessment,  levy,  sale  and  the  like  | 
as  to  non-essentials,  or  matters  merely  directory,  it  is  constitutional. 

6. ACT  VOID  IN  PART.  An  act  void  in  part,  because  unconstitu- 
tional, is  not  necessarily  void  in  toto.  If  sufficient  remains  to  carry 
it  into  legal  effect,  without  the  aid  of  the  invalid  portion,  the  latter 
only  shall  be  rejected,  and  the  act  shall  stand. 

7.  —  It  was  accordingly  held,  that  though  the  clause  before  referred 
to,  making  the  tax  deed  conclusive  evidence,  was  unconstitutional  so 
far  as  it  related  to  essential  prerequisites,  yet  that  it  would  be  sus- 
tained to  the  extent  of  the  legislative  power,  and  that  the  word 
**  conclusive,"  would,  as  to  such  essential  prerequisites,  be  considered 
as  stricken  out. 

8. A  tax  deed,  regular  on  its  face,  is,  under   our   statute,  prima 

facie  evidence  of  the  regularity  of  all  prior  proceedings. 

IL  Per  Wright  J.,  dissenting. 

1).  — ^  The  clause  of  the  Revenue  act  declaring  that  the  tax  deed  shall 
be  conclusive  evidence,  should  not  be  construed  as  declaring  the 
deed  conclusive  evidence  of  the  fact  or  existence  of  the  essential 
prerequisites,  or  as  precluding  the  party  ttom  proving  their  non- 
existence, but  only  as  to  the  regularity  of  the  proceedings  in  respect 
thereto,  and,  hence,  such  clause  is  not  unconstitutional. 

10. Where  a  treasurer  has  acted,  and  executed  one  deed  which  is 

imperfect,  or  irregular,  he  cannot  ibake  a  second  one  on  his  own 
motion,  but  only  under  the  direction  or  order  of  court,  to  be  obtained 
by  suit  in  equity  or  by  mandamus. 
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Appeal  from  Dallas  District  Court. 
Wednesday,  August  31. 

Action  for  the  recovery  of  real  property — the  south- 
east quarter  of  section  eight,  township  seventy-nine,  noiHi 
of  range  twenty-six,  west  of  the  fifth  principal  meridian* 
The  petition  contains  the  usual  averments,  and  also  states 
that  the  defendants  claim  title  to  the  real  estate  under  a 
deed  from  the  treasurer  of  Dallas  county,  dated  in  1864 
or  1865,  purporting  to  be  made  under  the  revenue  law, 
but  which  is  wholly  illegal.  The  defendants  answer, 
averring  their  absolute  ownership  of  the  propeiiy,  and 
that  they  acquired  title  under  a  tax  sale  made  in  1860, 
and  a  deed  therefor  made  in  October,  1866.  They  also 
plead  and  rely  upon  the  statute  of  limitation  of  five 
years,  as  contained  in  the  revenue  law.  Rev.  \  790. 
The  cause  was  tried  to  a  jury  upon  the  following  evi- 
dence, to  wit :  The  defendant  introduced  the  duplicate 
of  the  original  entry  of  the  land,  showing  that  it  was 
entered  by  him  in  March  30,  1855  ;  and  then  rested.  The 
defendant  then  introduced  a  tax  deed  for  the  land  made 
by  the  treasurer  of  Dallas  county,  October  6,  1866,  duly 
acknowledged  and  recorded.  This  deed  conformed  with 
the  requirements  of  section  783,  and  recited  the  sale  in 
forty  acre  tracts,  October  19,  1860,  for  the  taxes  of  1858 
and  1859,  to  the  defendants.     The  defendants  then  rested. 

The  plaintiff  then  introduced  the  certificate  of  sale 
made  by  the  treasurer  to  the  defendants  at  the  time  of 
the  sale  to  them  of  the  property  for  the  taxes ;  which 
certificate  showed  the  sale  of  sixteen  different  parcels  for 
one  hundred  and  twenty-two  dollars  and  fifty  cents, 
"which  was  the  least  quantity  bid  for;"  and  also  showed 
the  whole  of  the  land  in  controversy  as  one  of  said  tracts. 
Plaintiff  then  introduced  the  record  of  tax  sales  made  and 
kept  by  the  treasurer  at  the  time  of  the  sale  in  1860 ; 
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which  record  showed  two  sales  of  the  land  in  controversy, 
on  the. same  day,  in  eighty  acre  tracts  ;  first,  for  the  delin- 
quent taxes  of  1858,  and  then  for  1859,  the  defendants 
being  the  purchasers  at  both  sales.  Plaintiff  then  intro* 
duced  the  record  of  the  tax  sales  for  the  same  year,  made 
and  kept  by  the  clerk  of  the  board  of  supervisors,  which 
showed  the  same  facts.  Plaintiff  then  introduced  F.  S. 
Graham,  as  a  witness,  who  testified  that  be  was  treasurer 
of  Dallas  county,  from  January  4,  1860  to  June  4,  1867, 
and  made  the  sale  for  taxes  of  the  land  in  controversy ; 
he  presumed  the  certificate  of  sale  was  made  at  the  time 
of  sale,  and  recited  correctly,  but  did  not  remember  sell- 
ings this  land ;  he  made  a  deed  on  the  certificate  prior 
to  the  one  oflered  in  evidence  ;  he  made  it  on  defendants' 
request,  had  it  recorded  and  sent  it  to  them  ;  that  he 
made  no  record  and  posted  no  notice  of  adjournment  of 
sale  from  first  Monday  of  October  to  date  of  sale ;  that 
the  deed  in  evidence  is  in  the  handwriting  of  defendant, 
Pliny  S.  Sexton.  On  cross-examination  the  same  witness 
testified,  on  his  attention  being  called  to  the  record  of  the 
tax  sale,  that  the  record  was  made  by  himself  at  the  time 
of  the  sale,  and  was  made  from  the  sale  itself,  and  he 
thinks  the  record  correctly  recites  the  manner  of  sale, 
which  was  all  the  evidence  introduced  in  the  case. 

The  court  then  instructed  the  jury,  who  retired,  and 
afterward  returned  the  following  verdict,  to  wit :  "  We 
the  jury,  find  for  the  plaintiff;"  and  also  the  following 
special  verdict : 

"  1.  We  find  that  more  than  fiye  years  have  elapsed 
between  the  date  of  sale  and  the  commencement  of 
this  suit. 

'^  2.  We  find  that  there  was  fraud  in  the  sale  of  the  land. 

"3.  We  find  that  there  was  fraud  by  defendants  in 
obtaining  the  deed  ;"  which  verdicts  were  signed  by  the 
foreman. 
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A  motion  to  set  aside  the  verdict  and  for  a  new  trial 
was  made  by  defendants  and  overruled  by  the  courts 
The  defendants  appeal.  The  facts  connected  with  the 
exceptions  taken  during  the  trial,  and  also  to  the  instruc- 
tions, are  stated  in  the  opinion.  The  cause  has  been 
twice  argued  ;  first  on  the  original  submission,  and  after- 
ward, pursuant  to  an  order  made  by  the  court  for  re-arga- 
ment 

c/1  R.  Reed  and  Barcroft  &  Gatch,  for  the  appellants, 
filed  a  lengthy  argument,  from  which  the  following  points 
are  extracted  and  condensed  : 

I.  The  power  of  the  treasurer  to  execute  tax  deeds  is  a 
continuing  one,  and  if,  in  a  given  case,  by  a  mistake  in 
the  recitals,  or  otherwise,  his  deed  wholly  fails  to  convey 
title  the  power  still  remains  in  him  to  execute  such  a 
deed  as  should  have  been  executed  in  the  first  instance. 
Blackwell  Tax  Titles,  440,  441  ;  Maxcy  v.  Cldbaugh,  1 
Gilm.  26  ;  Bank  of  Utica  v.  Mersereau^  3  Barb.  Chy. 
578  ;  State  v.  Wynn,  19  Wis.  304  ;  Woodman  v.  Clajjp, 
21  id.  353,  354. 

n.  The  taxing  power  like  the  right  of  eminent  domain, 
inheres  in  every  government,  as  a  power  essential  to  its 
existence  and  perpetuation,  and  from  its  nature  and  pur- 
pose necessitates  very  great  latitude  of  discretion  and  free- 
dom from  constitutional  restraints  as  to  the  extent  and 
manner  of  its  exercise.  Blackwell  Tax  Titles,  8  ;  Ciooley 
Const.  Lim.  479  ;  Sedg.  Stat,  and  Const.  Law,  554 ; 
Providence  Bank  v.  Billings^  4  Pet.  562  ;  Kirby  v.  Shaw, 
7  Har.  258  ;  Debolt  v.  Ohio  Life  Ins.  Co.,  1  Ohio  St 
587-589 ;  Mechanics^  and  Trader^  Bank  v.  Debolt^  id. 
600  ;  Plank  Road  Co.  v.  Husted,  3  id.  583,  584  ;  Brews- 
ter  V.  Hough,  10  N.  H.  143  ;  Herrick  v.  Randolph,  13 
Vt  529. 

III.  The  legislature,    in  the    exercise  of  the    taxing 
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power,  is  subject  only  to  such  limitations  as  are  expressly 
or  impliedly  imposed  by  the  constitution.  Cooley  Const 
Lira.  72,  73,  168-172 ;  Sedg.  Stat  and  Const  Law,  180, 
182,  677  ;  Kirhy  v.  Shaw,  7  Har.  258  ;  Cochran  v.  Sur- 
ley,  20  Wend.  381 ;  Bennett  v.  Bogga,  1  Bald.  74,  75 ; 
Sharpleasv.  The  Mayor,  etc.,  21  Penn.  162  ;  The  State  y. 
Almond,  4  Am.  Law.  Beg.  536,  542-544  ;  The  People 
V.  The  Mayor,  etc.,  4  Coms.  428  ;  Wynhamer  r.  The 
People,  3  Kern.  411,  430,  452,  476. 

IV.  Section  25  of  the  bill  of  rights  is  in  no  way  re- 
strictive of  the  taxing  power.  If  it  were  it  would  be 
equally  so  of  every  other  non-enumerated  power,  and  the 
necessary  conclusion  would  be  that  our  state  government, 
like  the  federal,  is  one  of  enumerated  powers.  If,  by  the 
section  referred  to,  any  rights  are  reserved,  or  any  powers 
limited,  what  ai-e  they  ?  Who  is  to  define  them  ?  How 
are  they  to  be  defined,  except  by  the  line  that  separates 
enumerated  from  non-enumerated  powers  ? 

V.  Neither  the  provision  that  private  property  shall 
not  be  taken  for  public  use  without  just  compensation, 
nor  the  clause  declaring  that  no  pei'son  shall  be  deprived 
of  his  property  without  due  process  of  law,  limits  the 
legislative  power  as  regards  taxation.  Sedg.  Stat  and 
Const  Law,  501 ;  Blackwell  Tax  Titles,  30,  40 ;  Sedg. 
Stat  and  Const  Law,  570-572  ;  People  v.  Mayor,  etc.,  4 
Coms.  423  :  People  v.  Smith,  21  N.  Y.  595  ;  West  River 
Bridge  Co.  v.  Dix,  6  How.  507;  Wynham«r  v.  The 
People,  13  N.  Y.  378 ;  Nichols  v.  Bridgep(yrt,  23  Conn. 
189  ;  Allen  v.  Armstrong,  16  Iowa,  508  ;  Harris  v.  Wood, 
6  Monr.  643  ;  McCarroll  v.  Weeks,  6  Overton,  215  ;  ifefc- 
Colloivgh  V.  Maryland,  1  Wheat.  428. 

YL  In  the  light  of  the  foi*egoing,  we  feel  warranted  in 
assuming :  First.  That  at  most,  the  following  conditions 
only  are  essential  to  ''  the  due  and  valid  exercises  of  the 
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power  to  tax,  which  inherently  resides  in  eveiy  govern* 
ment*' 

1.  That  the  sum  to  be  raised  be  a  tax  according  to  the 
legal  import  of  the  term. 

2.  That  it  be  levied  by  competent  authority  on  prop- 
erty subject  to  taxation. 

3.  That  the  amount  due  from  each  tax  payer,  and  the 
time  and  place  of  payment,  be  so  ascertained  as  to  enable 
him  to  know  the  amount,  and  have  opportunity  of  pay- 
ment before  being  deemed  in  default. 

The  attainment  of  these  results  being  provided  for— 
viewed  simply  as  a  question  of  legislative  power  under 
the  constitution — it  matters  not  by  what  means  they  are 
to  be  attained. 

Second.  That  as  against  a  tax  payer,  properly  deemed 
in  default,  the  necessities  of  the  government  warrant 
whatever  proceedings  and  penalties  are  reasonably  calcu* 
lated  to  secure  its  needed  revenue,  whether  they  operate 
directly  to  enforce  pajrment,  or  indirectly,  by  way  of  in* 
ducement  to  purchasers  at  tax  sales. 

YII.  Whatever  provisions  of  the  revenue  act  the  legis- 
lature might  have  dispensed  with,  it  was  competent  to  enact 
as  direptory  only,  and  provide  that  a  neglect  or  failure 
to  obi>erve  any  or  all  of  them  should  not  invalidate 
the  proceedings ;  which  from  a  fair  and  reasonable  coa- 
struction  of  the  act,  will  appear  to  have  been  done.  Bev. 
§%  753,  762,  770,  774,  784-786,  805. 

VIII.  Whatever  the  legislature  may  dispense  with  as 
non-essential,  it  may  direct  to  be  done,  and  make  the  trea- 
surer's deed  ooncltmve  evidence  that  it  has  been  done. 
Allen  V.  Armstrong,  16  Iowa,  512-515;  Atkins  y.  Hinr 
man,  2  Gil.  452 ;  Hinman  v.  Pope,  1  id.  141 ;  Stewart  v. 
Oorbin,  25  Iowa,  146,  147  ;  Smith  v.  Cleveland,  17  Wis. 
565,  566  ;  Ghvj/ne  v.  Neiswajnger,  18  Ohio,  406,  407  ;   2%s 
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JPeople  V-  Mitchell,  35  N.  Y.  557  ;  Wood  v.  (Jhapin,  13 
id.  515. 

IX.  The  assessment,  levy  and  sale  are  of  so  formal  a 
character  that  of  this  the  deed  may  be  made  conclusive. 
£nox  V.  Cleveland,  23  Wis.  245  ;  Wakely  v.  Jfichols,  16 
id.  588  ;  Burrows  v.  Bashford,  22  id.  103. 

In  Burrows  v.  Bashford,  22  Wis.  103-104,  the  court 
say :  "  Prior  to  1859,  the  law  in  force  made  tax  deeds 
conclusive  evidence  of  the  regularity  of  the  proceedings, 
and  they  were  only  liable  to  impeachment  by  showing  that 
the  land  was  not  liable  to  taxation,  or  that  the  taxes  had 
been  paid.  But  by  chapter  22,  laws  of  1859,  a  new  policy 
was  adopted  with  respect  to  tax  deeds,  making  them  only 
prima  facie  evidence. 

In  Knox  y.  Cleveland,  23  Wis.  2^5,  held:  "The  gen- 
eral  authority  of  the  taxing  officer,  and  the  liability  of  the 
land  for  taxation,  being  conceded,  all  other  questions  are 
at  an  end.  If  either  of  them  was  wanting,  another  ques* 
tion  would  be  presented.  It  might  then  be  urged  that 
there  was  a  defect  of  jurisdiction,"  etc. 

Aside  from  these  all  other  matters  must  be  considered 
as  irregularities  merely,  of  which  the  opportunity  for 
investigation  has  been  lost. 

Also,  in  Wakely  v.  Nicholas,  16  Wis.  588,  it  is  held, 
that  '*  the  revenue  acts  cuts  off  all  defences  to  a  tax  deed, 
resting  on  technical  grounds  or  irregularities  in  the  pro- 
ceedings, not  affecting  the  groundwork  or  substantial  jus* 
tice  of  the  tax,  and  this  provision  is  constitutional,^^ 

The  above  cases  hold  that  nothing  is  "substantial  or 
groundwork  "  but  the  fact  that  the  land  was  not  subject 
to  taxation,  or  he  had  paid  his  tax,  or  that  the  officer  had 
no  jurisdiction  ;  all  other  matters  of  assessment,  levy,  etc., 
are  formal,  and  cannot  be  inquired  into  after  the  deed 
is  given. 

InHinnuinY.  JPope,  1  Gilmn.   141,  it  is   said:  "The 
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govemment  must  havQ  revenue,  and  it  must  be  collected 
from  all ;  it  must  be  forced  from  the  unwilling  and  n^li- 
gent  by  disposing  of  their  property  to  those  who  are  will- 
ing to  advance  the  money,"  etc. 

In  Atkins  v.  Hinman,  2  Gilmn.  452-453,  the  court  say  : 

"The  objections  proceed  from  a  one-sided  view  of  the 
subject.  The  allegation  that  land  is  sold  for  a  trifle  is  alone 
regarded,  while  the  obligations  of  the  tax  payer  and  the 
rights  of  the  government  are  not  considered." 

In  Ohio,  the  act  of  January  29,  1827,  declares  *<that  a 
tax  deed  shall  convey  to  the  purchaser  a  good  and  valid 
title  to  the  land  sold,  and  shall  be  received  in  all  courts 
of  the  state  as  good  evidence  of  title,  etc.  Nor  shall  the 
title  conveyed  be  invalidated  or  affected  by  any  error  pre- 
viously made  in  listing,  taxing,  selling  or  conveying  said 
land." 

And  in  Gwj/nne  v.  Neiswanger^  it  was  held  by  the 
supreme  court  of  that  state,  that,  under  the  statute,  "the 
deed  raised  a  conclusive  presumption  that  all  of  the  pro- 
ceedings, anterior  to  its  execution  and  delivery,  were  in 
strict  conformity  with  the  requirements  of  the  statute." 

Of  course,  a  sale  of  land  by  the  treasurer  is  one  of  the 
fundamental  proceedings,  if  any  are  fundamental  other 
than  those  mentioned  in  Ehox  v.  Cleveland  supra ;  and 
if  the  legislature  has  power  to  say  that  a  deed  shall  be 
conclusive  evidence  of  the  legality  of  the  sale,  it  has  the 
same  power  so  to  declare  as  to  any  other  step,  and  this 
has  been  frequently  held. 

The  Michigan  statute  of  .April  13,  1827,  declares  '*  that 
the  tax  deed  shall  vest  in  the  purchaser  an  absolute  estate 
in  fee  simple,  etc.,  and  be  conclusive  evidence  that  the 
sale  was  regular,  according  to  the  provisions  of  this  act;" 
and  in  the  case  of  Scott  v.  Detroit  Young  Men^s  Society, 
1  Doug.  (Mich.)  121 ;  2  id.  204,  it  was  held  that  the  deed 
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was  conclusive  evidence  '*  that  the  sale  was  made  at  the 
time  and  in  the  manner  prescribed  by  law." 

So  in  New  York.  The  statute  declared  that  the  "comp- 
troller's deed  on  tax  sale  shall  be  conclimve  evidence  of 
the  regularity  of  the  sale,  and  the  couits  of  that  state 
hold,  in  accordance  with  the  act,  that  the  deedisconclu- 
flive  evidence  of  the  legality  of  the  sale."  Doughty  v. 
Hope,  3  Denio,  596-602  ;  Tollman  v.  White,  2  Coms.  69. 

The  court  will  perceive  that  in  both  states  the  court 
lightly  construes  the  language  of  the  acts  making  'Hhe 
deed  conclusive  evidence  of  the  regularity  of  the  sale," 
to  apply  to  the  sale,  and  not  to  the  prior  proceedings. 
And  by  so  holding,  it  is  plain  they  would  have  also  held 
that  the  deed  was  conclusive  evidence  of  the  prior  pro- 
ceedings had  the  statute  so  declared,  for  it  has  as  much 
power  to  do  the  latter  as  the  former. 

In  The  People,  etc.,  v.  Mitchell,  etc.,  35  N.  Y.  551,  the 
court  says:  "Our  clear  conclusion  is,  that  it  was  the 
intention  of  the  confirmation  acts  to  make  the  affidavits 
of  consent,  then  on  file  in  the  clerk's  office,  of  the  respect- 
ive towns  and  counties,  however  defective  in  form  and 
substance,  '  valid  and  conclusive  proof  in  all  courts  and 
for  all  purposes,  to  authorize  and  uphold  the  respective 
subscriptions  to  the  stock,  and  the  issue  of  the  bonds 
to  the  amount  specified  in  such  proof,  for  such  towns 
respectively.' 

"  This  purpose  is  apparent  from  the  further  provision, 
that  no  defects  'in  any  such  affidavits  shall  invalidate 
such  proof;'  and  that  'the  bonds  shall  be  valid  and 
binding  on  said  town  without  reference  to  the  form  or 
sufficiency  of  such  affidavits.'     Laws  of  1864,  p.  911. 

•»  The  commissioners  were  not  left  at  liberty  either  to  go 
behind  the  affidavits  or  to  allege  their  insufficiency.  The 
statute  relieves  them  from  all  responsibility,  by  providing 
that  such  proof  by  affidavit  shall  be  valid  and  conclusive 
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to  authorize  such  subscriptions,  and  to  issue  the  bonds. 
Laws  of  1863,  p.  18." 

"  The  legislature  is  competent  to  declare  what  part  of 
the  proceedings  required  by  law  in  the  collection  of  taxes 
upon  land  shall  or  shall  not  be  essential  to  the  validity  of 
the  tax  sale  or  deed,  and  therefore  competent  to  declare 
that,  after  the  execution  and  recording  of  the  deed,  it 
shall  not  be  invalidated  by  any  defects  or  irregularities  in 
such  proceedings,  in  case  the  land  was  subject  to  the  taxes 
levied  on  it  and  they  were  not  paid.     •    •    • 

•*  When  the  tax  deed  was  not  by  law  to  be  given  untfl 
three  years  after  the  tax  sale,  provisions  declaring  that 
it  should  not  be  invalidated  by  any  in'egularities  in  the 
proceedings,  may  be  sustained  at  a  statute  of  limita- 
tion." Smiih  V.  Cleveland^  17  Wis.,  556 ;  also,  opinion 
of  Judge  MiLLEB,  appended  to  same ;  Lord  v.  Milwau- 
kee, etc.,  17  Wis.  569. 

'*  Courts  cannot  go  behind  assessments  and  taxes  whlcL 
have  been  confirmed  by  the  legislature,  and  inquire  into 
their  alleged  errors  and  irregularities."  People  v.  Todd^ 
23  Cal.  181. 

In  Mutual  Insurance  Co.  v.  The  Supervisors  of  Erit^  1 
Coms.  442,  449 ;  also  Colonial  Fin^  Insurance  Cb.  r* 
Supervisors  of  New  York,  24  Barb.  169 — under  a  ftmbute 
which  provides  that  if  an  affidavit  of  the  insurance  com* 
pany  was  not  furnished  that  it  had  no  income^  mich 
refusal  should  be  conclusive  evidence  of  its  liability  to 
taxation,  and  it  was  duly  assessed. 

The  court  in  both  cases  say  :  *'  That  the  assessment  of 
every  such  corporation  is  made  conclusive  evidence  of  its 
liability  to  taxation,  and  that  it  was  duly  assessed,  unless 
the  affidavit  prescribed  by  the  9th  section  of  the  act  is 
made  as  therein  directed." 

In  Woodr.  Chopin,  13  N.  Y.  515,  being  a  case  under 
the  non-resident  debtor  act,  which  provided  that  trustees 
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ishould  be  appointed  of  the  property  of  the  debtor,  and 
that  on  taking  the  oath  they  should  be  deemed  vested 
with  all  the  estate,  real  and  personal,  of  the  debtor ;  and 
that  their  appointment  shall  be  conclusive  evidence  that 
the  debtor  therein  named  was  a  concealed,  absconding  or 
non-resident  debtor,  and  that  said  appointment,  and  all 
prior  proceedings,  were  regular.  The  court  say :  "  We 
are  bound  to  hold  that  the  appointment  of  trustee^  fur- 
nishes conclusive^  that  is,  ^  incontrovertible,  evidence  that 
all  the  proceedings  were  in  accordance  with  the  statute, 
and  that  all  the  property  of  the  debtor  was  by  operation 
of  law  vested  in  the  trustees." 

X.  The  same  principle  which  sustains  the  statute  of 
limitations,  which  declares  what  shall  be  constructive 
notice,  and  what  constructive  fraud,  viz  :  public  policy, 
sustains  this  statute  under  consideration.  All  are  based 
on  the  fact  that  the  party  against  whom  they  operate  has 
not  done  his  duty ;  has  not  obeyed  these  general  rules  of 
society  necessaiy  for  the  public  good  ;  has  been  negligent, 
and  it  is  better  that  he  should  suffer  than  to  have  litiga- 
tion and  uncertainty  in  titles. 

If  A.  is  occupying  B,'s  land,  though  he  has  no  shadow 
of  right  to  it,  yet  if  B.  does  not  assert  his  right  to  it  with- 
in ten  years,  such  neglect  or  refusal  will  be  held  conclu- 
sive evidence  that  he  had  no  right  to  it,  though  it  is  false 
in&ct. 

Or  if  A.  buys  a  piece  of  land  and  neglects  to  examine 
the  records,  which  disclose  a  prior  deed  or  moilgage,  he 
must  lose  by  his  neglect 

If  a  notice  of  a  suit  is  by  publication,  after  a  certain 
time  the  judgment  is  final,  though  the  defendant  never 
had  notice  in  fact.     The  publication  is  conclusiva 

So  in  case  of  fraud,  certain  things  are  declared  to  be 
conclusive  evidence  of  fraud,  however  innocent  in  fact  a 
party  may  be,  simply  because  he  neglected  to  comply 
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with  some  requirement  of  law  made  for  the  public  good. 
Stevens  v.  Fisher,  19  Wend.  181. 

How  courts  can  make  a  distinction  and  shield  a  party 
from  the  consequences  of  his  neglect  in  a  tax  title  casef 
and  not  in  others,  when  the  statute  makes  none,  wo  can- 
not understand. 

By  the  statute  and  decisions  in  New  York,  a  chattel 
mortgage  iBjprima  facie  evidence  of  fraud  if  the  mort- 
gagee fails  to  take  possession  of  the  goods,  and  such  eyi- 
deuce  becomes  conclusiYe  if  he  neglects  to  record  it.  Why 
oannot  e^jually  conclusive  evidence  be  made  against  a 
party  more  guilty  ? 

In  Myers  v.  Dodd,  9  Ind.  290,  the  court  say :  "It  ib 
competent  for  the  legislature  to  declare  that  no  action 
shall  he  maintained  for  trespass  committed  by  cattle  in  favor 
of  the  owner  of  land  not  securely  fenced." 

In  Hopkins  v.  Ladd,  35  111.  178,  the  court  say :  "  The 
right  of  trial  by  jury  is  not  impaired  by  a  law  giving  to 
the  court  the  right  to  assess  the  damages  without  a  jury 
in  case  of  default." 

Both  of  these  cases  go  upon  the  ground  that  the  legis- 
latui'e  has  the  power  to  deprive  a  man  of  certain  rights 
when  he  has  not  done  what  he  should  have  done  ;  in  the 
one  case  take  from  him  a  right  of  action  for  damages  for 
his  neglect  to  repair  his  fences,  and  in  the  other,  take  from 
him  a  trial  by  jury  for  his  default  in  not  appearing. 

In  Perham  v.  Decatur  County,  9  6a.  352,  it  is  held : 
"  The  sovereign  right  to  levy  and  collect  taxes  grows  out 
of  the  necessity  of  the  government — an  urgent  necessity — 
which  admits  no  property  in  the  citizen  while  it  remains 
onsatisfied.  All  property  is  a  pledge  to  pay  the  neces- 
sary debts  and  expenses  of  the  goveiiiment" 

In  Tyler  v.  People,  8  Mich.  320,  the  court  say :  "  To 
authome  a  court  to  declare  a  statute  unconstitutional,  it 
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should  be  able  to  point  out  the  part  of  the  constitutioa 
violated,  and  the  infraction  should  be  clear." 

In  McMillen  v.  Lee  County,  6  Iowa,  391,  394:  "In 
ascertaining  the  power  of  the  legislature  under  the  con- 
stitution, we  look,  not  to  what  the  instrument  author- 
izes to  be  done,  but  to  what  is  prohibited." 

No  case  has  been  found  where  a  court  has  declared  a 
statute  law  to  be  void  because  it  conflicted  with  some 
undefined  right  not  secured  by  a  written  constitution, 
however  valuable  that  right  may  have  been  considered. 
People  V.  Qallagher,  4  Mich.  244. 

In  the  JPeople'Y.  Simeon  Draper,  15  N.  Y.  532-545, 
the  coui*t  says:  ''If  a  particular  act  of  legislation  does 
not  conflict  with  any  of  the  limitations  or  restraints  in  the 
constitution,  it  is  not  in  the  power  of  the  courts  to  arrest 
its  execution.  •  •  If  the  act  can  be  upheld  upon  any 
views  of  necessity  or  pubic  expediency  which  the  legisla- 
ture may  have  entertained,  the  law  cannot  be  challenged 
in  the  courts." 

In  Ross  V.  Whitman,  6  Cal.  351 :  "All  the  duties  or 
powers  of  any  of  the  departments  not  disposed  of  or  dis- 
tributed to  particular  officei-s  of  that  department  are  left 
to  the  disposal  of  the  legislature." 

In  Commonwealth  v.  Drewey,  15  Gratt.  (1  Va,):  "All 
subjects  of  legislation  not  effected  by  mandate  nor  by 
prohibition  are  within  the  discretion  of  the  general 
assembly." 

XI.  The  result  is,  the  belief  that  the  legislature  has 
power  to  make  the  tax  deed  conclusive  evidence  as  against 
a  delinquent. 

1.  As  a  matter  of  public  policy. 

2.  Because  experience  proves  it  to  be  a  'necessary  means 
to  enforce  the  collection  of  taxes,  without  which  the 
power  to  collect  taxes  is  ineffectual. 

Voi*  XXIX. — 47 
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3.  Because  it  is  in  the  nature  of  a  penalty  against  the 
negligent,  which  the  legislature  had  the  right  to  impose. 

4.  Because  it  was  a  necessary  inducement  to  offer  to 
the  purchaser  before  the  state  could  sell  the  delinquent 
lands. 

5.  Because  he  had  notice  of  the  law,  and,  by  not  inters 
posing  any  objection  within  the  time,  is  conclusively  pre- 
sumed to  have  assented  to  it 

6.  Because  it  is  nothing  more  in  effect  than  a  statute 
of  limitations,  as  held  in  Smith  v.  Cleaveland,  17  Wis. 
656,  etc. 

XII.  If,  however,  the  court  should  hold  that  the  legis* 
lature  has  no  right,  aa  a  matter  of  public  policy ^  to  make 
the  deed  conclusive  evidence,  as  we  contend,  then  we  say 
the  deed  is  prima  facie  evidence  of  all  these  facts. 

In  construing  a  statute,  the  court  looks  beyond  tlie 
form  of  words,  to  the  pith  and  substance  of  the  enact- 
ment. Taking  it  in  its  entire  scope,  section  784  makes 
the  deed  evidence  of  nine  facts,  and  further  provides  as  to 
six  of  those  facts  that  such  evidence  shall  be  conclusive. 
If  it  has  power  to  make  it  evidence  of  the  nine  facts,  it 
has  unmistakably  evinced  that  intent ;  and  this  is  in  no 
wise  impaired  by  the  failure  of  the  further  intent  expressed, 
to  make  such  evidence  conclusive  as  to  six  of  the  nine 
facts.  If  the  court  thinks  the  act  unconstitutional,  it  is 
only  in  this  respect  to  the  word  conclusive. 

All  must  stand  except  what  the  construction  cuts  down. 
It  may  annul  that  word,  and  it  then  becomes  mere  sor* 
plusage,  leaving  it  to  read  that  the  deed  is  simply  evU 
dence  of  the  facts  specified,  but  subject,  like  all  other 
evidence  not  made  conclusive  by  law,  to  be  rebutted  by 
counter  evidence. 

Evidence  is  always  open  to  contradiction,  unless  made 
conclusive  by  positive  statute,  or  by  force  of  some  rule 
of  artificial  presumption. 
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"  Thus  far  and  no  further,"  is  the  injunction  of  the  law 
upon  the  judge  in  annulling  unconstitutional  clauses. 

Thus,  in  Santo  v.  The  State  of  Iowa,  2  Iowa,  165, 
the  court  say  :  "A  statute  void  in  part  is  not  necessarily 
void  in  whole.  If  sufficient  remains  to  effect  its  object, 
without  the  aid  of  the  invalid  portion,  the  latter  only 
should  be  rejected,  and  the  foimer  allowed  to  stand." 

In  Cflark  v.  Hitchingy  5  Gray  (Mass.)  486  :  "  The  con- 
stitutional and  unconstitutional  provisions  may  even  be 
contained  in  the  same  section,  and  yet  be  perfectly  dis- 
tinct and  separate,  so  that  the  first  may  stand  though  the 
last  fall.  The  point  is  not  whether  they  are  contained  in 
the  same  section,  for  the  distribution  into  sections  is  purely 
artificial,  but  whether  they  are  essentially  and  inseparably 
connected  in  substance. 

In  McOlay  v.  Zaire,  25  Cal.  367,  the  question  arose 
under  the  married  woman's  act,  prohibiting  any  incum- 
brance on  the  xcif^s  property,  unless  by  a  writing  signed 
by  the  husband  and  wife.  <*  Held,  that  the  requirement 
that  the  husband  should  join  was  unconstitutional,  and 
that  these  words  should,  therefore,  be  deemed  omitted, 
and  the  remaining  words  should  have  full  force  and  effect" 

At  page  382,  it  says :  "  Requiring  the  signature  of  the 
husband  is  only  additional  safeguard,  and  is  not  so  vitally 
connected  with  the  object  of  the  act  that  it  cannot  be 
stricken  out  without  violating  the  whole  section."  Brown 
V.  BeaUy,  34  Miss.  242  ;  Mobile  R.  R.  Co.  v.  State,  29 
Ala,  584 ;  Zims  v.  State,  26  id.  769 ;  Phillips  v.  ITew 
York,  1  Hilt.  (N.  Y.  C.  P.)  473. 

In  The  People  v.  Hill,  7  Cal.  97,  the  court  says : 
*'  Unconstitutional  provisions  in  an  act,  if  not  necessary 
for  its  maintenance  as  a  whole,  will  not  vitiate  the  whole." 

»•  When  a  greater  tax  is  voted  or  assessed  on  a  parly, 
than  is  authorized  by  law,  the  whole  tax  is  not  void,  but 
only  the  excess."     State  v.  McOlurg,  3  Dutch.  (N.  J.)  253. 
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In  Jfelson  v.  People,  33  111.  398,  the  court  say  :  **If 
portions  of  an  act  are  unconstitutional,  and  others  nott 
such  parts  as  are  free  from  the  objections  may  be  exe> 
cuted  and  enforced,  while  the  obnoxious  portions  will  be 
disregarded."  State  v.  Copeland,  3  K.  L  33  ;  State  v. 
Snow,  3  id.  64. 

"  One  portion  of  an  act  may  be  declared  unconstitu- 
tional, and  the  residue  of  the  same  act  valid.  The  act  is 
void  only  so  far  as  it  conflicts  with  the  constitution." 

"  If  a  man  have  power  to  lease  land  for  21  years,  but 
makes  the  lease  for  40  years,  it  will  be  good  for  21  years.'^ 
Sugden  on  Powers,  ch.  3,  ^  9. 

So  in  New  York,  after  the  anti-rent  trouble  growing 
out  of  the  Van  Rensselaer  lease,  the  legislature  passed  a 
law  that  no  lease  should  be  valid  if  made  for  a  longer  term 
than  12  years.  A  lease  made  for  20  years  was  held  good 
for  12  years. 

Also,  the  statute  declaring  all  parol  leases  void,  if  made 
for  a  longer  period  than  one  year.  A  parol  lease  for  three 
years  was  held  for  one  year. 

XIII.  There  is  another  view,  also,  which  will  render 
the  deed  j)r»ma/ac«e  evidence. 

Section  503,  of  the  code  of  1851,  made  the  tax  deed 
presumptive  evidence. 

Section  56,  of  the  act  of  March  23, 1858,  also  made  the 
deed  presumptive  evidence,  and  section  34  of  said  act 
only  repeals  such  acts  as  were  in  conflict  with  it  As 
the  first  was  not  in  conflict  with  the  last  it  was  not 
repealed. 

And  the  revenue  act  of  1860,  section  808,  only  repealed 
such  acts  as  conflicted  with  it.  Now,  the  act  of  1858, 
section  56,  does  not  conflict  with  section  784  of  the  act 
of  April  2,  1860,  in  respect  to  the  evidence  of  the  deed  ; 
only  one  is  greater  in  degree  than  the  other  —  both  are 
consistent,  hence  not  repealed. 
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But  if  it  18  held  that  section  784  of  Revision,  making 
the  deed  conclusive,  is  inconsistent  with  section  56  of  act 
of  1858,  then  we  say,  if  section  784  is  unconstitutional, 
BO  far  as  it  makes  the  deed  conclusive  evidence,  that 
flection  56  of  the  act  of  1858  is  not  repealed,  and,  hence, 
that  the  tax  deed  is  prima  facie  evidence. 

In  Shepardson  v.  Milwaukee  R.  li.  Co,  6  Wis.  605 : 
^'  Held,  an  express  repeal  of  all  acts  inconsistent  with  the 
provisions  of  a  statute  has  no  effect  on  acts  inconsistent 
only  with  a  void  or  unconstitutional  clause  in  the  repeal- 
ing act." 

In  Sullivan  v.  Adams,  3  Gray  (Mass.)  476  :  "  Held, 
that  the  subsequent  act  has  no  repealing  force  as  to  such 
prior  law,  in  conflict  only  with  the  unconstitutional  part 
of  the  latter  act"  Also  see  Childsv.  Showers ^  18  Iowa, 
262  ;  Clarke  v.  Hitching,  5  Gray  (Mass.)  486  ;  Pe^le  v. 
Tiphane,  3  Parker's  C.  R.  (N.  Y.)  241. 

8.  Sibley  for  the  appellee, 

(Brief  not  found  on  reporter's  file.) 

Cole,  Ch.  J. — I.  When  the  plaintiff  offered  in  evi- 
dence the  duplicate  of  the  original  entry  of  the  land 
1.  tazsau:  in  controversy,  showing  the  entry  thereof 
Umitatton.  by  himself,  the  defendants  objected  to  the 
evidence,  because  it  appeared  by  the  plaintiff 's  petition 
that  the  land  had  been  sold  for  taxes  more  than  five  years 
prior  to  the  bringing  of  this  suit,  and  there  was  no  show- 
ing that  plaintiff  was  a  minor  or  insane.  The  objection 
was  overruled,  and  thereon  the  first  error  is  assigned. 

There  was  no  error  in  overruling  the  objection.  For 
the  plaintiff  had  the  right  to  first  show  his  title,  and  then 
show  the  fact  of  his  minority  or  insanity  ;  and  such  would 
be  the  regular  order  of  testimony.  But,  further  than 
this,  the  period  of  five  years'  limitation  provided  by  the 
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revenue  act  (Rev.  ^  790)  does  not  begin  to  run  till  a  com- 
pleted sale ;  that  is,  till  the  execution  and  recording  of 
the  tax  deed,  as  was  held  by  this  court  in  Eldridge  v: 
Kuehl,  27  Iowa,  160.  The  petition  in  this  case  was  filed 
in  October,  1866,  and  states  the  tax  deed  to  have  been 
made  in  1864  or  1865 — ^less  than  five  years. 

II.  Upon  the  offer  by  the  plaintiff  of  the  certificate  of 
sale,  the  defendants  objected  to  its  being  received  in  evi- 
t. — eTi<  dence,  on  the  grounds  that  it  was  not  the 
oatoof Hd^  best  evidence  of  the  sale ;  that  the  tax  deed 
was  conclusive  evidence  of  the  regularity  of  the  sale,  and 
that  the  sale  was  therein  recited,  and  that  it  was  irrele- 
vant and  immaterial.  The  objections  were  overruled  and 
the  certificate  admitted.  The  ruling  is  now  assigned  a» 
error. 

That  the  record  of  the  tax  sale  made  by  the  treasurer 
at  the  time  of  sale,  in  a  book  provided  for  that  purpose 
and  pursuant  to  his  legal  duty,  it  is  of  a  more  satisfactory 
and  convincing  character  than  any  certificate  of  the  fact 
made  subsequent  thereto,  and  in  case  of  conflict  the 
former  should  override  the  latter,  cannot  be  seriously 
doubted  or  questioned ;  and  this  for  many  reasons,  and 
among  them  the  one  that  the  statute  requires  the  certifi- 
cate to  be  made  from  and  *'  as  the  same  was  described  in 
the  record  of  sales."  Of  course,  if  the  certificate  is 
made  from  the  record  of  sales,  and  should  afterward  be 
found  not  to  conform  thereto,  the  result  must  be  that  the 
certificate  yield  to  the  record.  And  yet,  since  the  statute 
requires  the  treasurer  to  give  the  certificate  to  the  pur- 
chaser, and  makes  the  same  assignable  and  a  muniment 
of  the  right  and  title  of  the  holder,  it  was  competent 
evidence  and  the  court  did  not  err,  so  far  as  this  objec- 
tion is  concerned,  in  receiving  it  Rev.  W  777,  778* 
The  objection  that  the  tax  deed  is  conclusive  evi- 
dence of  the  regularity  of  the  sale  and  all  prior  proceed- 
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ings  will  bo  hereinafter  considered.  See  as  to  the  point 
here  ruled,  Blight  v.  Banks,  6  Monroe  (Ky.)  206  ;  BligM 
V.  Atwell,  7  id.  268. 

in.  The  defendants  also  objected  to  the  introduction  of 
the  record  of  tax  sales,  including  the  land  in  controversy, 
and  this,  on  the  ground  that  the  tax  deed  is  conclusive  as 
to  those  matters.  This  question  of  conclusiveness  of  the 
deed  is  discussed  at  length  and  determined  under  the  sixth 
point  of  this  opinion,  and  it  is  ovAy  necessaiy  to  say 
here  that  there  was  no  error  in  admitting  in  evidence 
the  record  of  sales.  And  the  evidence  of  the  wit- 
ness Graham  was  objected  to  on  the  same  ground, 
but  was  properly  admitted  as  we  shall  hereafter 
see. 

lY.  The  defendants  moved  the  court  to  set  aside  the 
verdict  of  the  jury  and  to  grant  them  a  new  trial,  inter 
a,  _  toBoA  ^^**^»  l>6cause  the  court  had  erroneously  in- 
tBBaie.  structcd   the   jurj'-,    and    their    verdict  was 

contrary  to  the  evidence.  This  motion  was  overruled  and 
excepted  to.  The  court  instructed  the  jury  :  "If  you 
find  that  the  tax  sale  was  void  when  made,  or  that  the 
deed  made  thereon  to  the  defendant  was  obtained  by 
fraud,  then  you  will  find  for  the  plaintiff,  even  if  the  sale 
was  made  more  than  five  years  before  the  suit  was 
brought." 

'*  Fraudulent  conduct  on  the  part  of  defendants,  or 
either  of  them,  if  you  find  there  was  any  in  the  purchase 
of  said  land  at  tax  sale,  or  in  the  procurement  of  the  tax 
deed,  would  vitiate  said  deed  and  render  it  void."  The 
jury  found  specially  that  there  was  fraud  in  the  sale  of 
the  land  and  in  obtaining  the  deed,  and  must  have 
grounded  their  general  verdict  for  plaintiff  on  these 
special  findings. 

That  the  owner  of  land  may  defeat  a  sale  thei*eof  for 
taxes  by  showing   fraud  committed  by  the  ofiicer  selling 
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the  same,  or  by  the  purchaser,  is  well  recognized  upon 
general  principles,  and  is  also  expressly  provided  by  our 
statute.  Revision,  section  784,  last  proviso. 

But  in  this  case  the  entire  evidence  is  contained  in  the 
transcript  and  is  set  out  in  the  statement  preceding  thia 
opinion,  and  we  hold  that  there  is  substantially  no  evi- 
dence tending  to  show  either  fraud  by  the  officer  or  in  the 
purchaser ;  and  certainly  there  is  not  sufficient  evidence 
to  authorize  the  instructions  or  to  support  the  verdict. 
The  court  therefore  erred  in  overruling  the  motion  to 
set  aside  the  verdict  and  grant  a  new  trial.  Since  the 
evidence  is  very  brief,  and  is  all  set  out  in  the  state- 
ment, it  becomes  unnecessary  for  us  to  further  discuss 
or  review  it 

For  this  error,  the  judgment  must  be  reversed,  unless  the 
second  deed  made  by  the  treasurer,  and  upon  which  these 
defendants  rely  for  their  title,  is  void  or  ineffectual  to  pass 
the  title  to  them,  by  reason  of  the  want  of  power  or  au- 
thority in  the  treasurer  to  make  such  second  deed.  If 
he  has  no  such  power,  then  the  defendants  have  no  legal 
title,  and  are  not  prejudiced  by  the  error,  and  the  judg- 
ment should  be  affirmed  notwithstanding  the  error.  For, 
to  justify  a  reversal,  there  must  be  error  shown  which  has 
prejudiced  the  party  appealing.  It  l)ecomes  necessary, 
therefore,  to  decide  whether  the  treasurer  can  make  a 
second  deed  so  as  to  pass  the  title.  We  therefore  tumour- 
selves  to  the  questions  of  the  conclusiveness  of  a  tax  deed, 
and  to  the  power  of  the  treasurer  to  make  a  second  deed. 

It  was  upon  these  two  questions,  mainly,  that  the  re- 
argument  of  this  case  and  the  other  cases  of  Hurley  v. 
Street,  and  Parker  v.  Sexton  &  Son,  wjis  ordered.  They 
have  been  very  fully  and  ably  re-argued,  and  it  is  but  just 
that  we  should  acknowledge  our  obligation  to  counsel  for 
the  aid  afforded  us  thereby. 

y.  The  question  then  arises,  can  the  treasurer  make  a 
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4, po^„     second  deed,  correct  in  fact  and  regular  in  form, 

^^S^^  having  made  an  imperfect  or  informal  one 
^•^  which  did  not  pass  the  title  ? 

This  question  is  not  entirely  new ;  it  has  before  been 
directly  adjudicated.  It  was  held  in  Maxcy  v.  Clabaugh, 
1  Oilman  (111.)  26,  that  the  power  and  duty  both  existed. 
Under  the  statute  of  that  state,  then  in  force,  the  clerk 
of  the  county  conmiissioner's  court  was  the  officer  author- 
ized to  make  the  sale  and  tax  deed.  The  tax  deed  was 
made  on  the  3d  day  of  March,  1834,  for  the  taxes  of 
1833,  and  the  first  deed  was  made  by  the  clerk  who  made 
the  tax  sale,  and  was  dated  March  8,  1838 ;  this  deed  was 
ambiguous,  in  that  it  failed  to  show  whether  the  sale  was 
for  the  taxes  of  1833  or  1834.  On  the  10th  of  November, 
1841,  the  successor  of  the  clerk  who  made  the  sale  and 
first  deed  made  another  deed  to  the  purchaser,  reciting 
the  making  of  the  first  deed  and  the  mistake  therein,  and 
also  that  it  appeared  from  the  records  and  papers  in  his 
office  that  the  sale  was  made  for  the  taxes  of  1833.  This 
second  deed  was  correct  and  regular,  but  was  excluded  as 
evidence  by  the  court  below.  On  appeal  to  the  supreme 
court,  **L.  Trumbull,  for  the  defendant  in  error,  con- 
tended that  the  clerk  of  the  county  commissioner's  court 
had  no  authority  to  correct  the  mistake.  Application 
should  have  been  made  to  a  court  of  equity,  by  making 
all  persons  pai-ties  who  are  interested."  But  the  court 
held:  *'It  is  manifestly  the  duty  of  the  clerk  in  such  a 
case  to  execute  and  deliver  a  good  and  perfect  deed  to 
the  purchaser  for  the  lands  purchased.  If  he  fails  or 
neglects  to  perform  the  duty  he  can  be  compelled  to  do 
so  by  a  writ  of  mandamvs.  The  successor  in  this  case, 
being  in  possession  of  the  same  files,  and  thus  having  the 
same  means  to  make  the  correction  which  his  predecessor 
had,  may  likewise  be  compelled  by  writ  of  mandamus  to 
make  a  similar  correction.     It  seems  to  us,  that  what  a 
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court  will  compel  an  officer  to  do  by  virtue  of  a  writ 
of  mandamus^  he  may  be  permitted  to  do  voluntarily. 
This  cannot  operate  injuriously  to  the  party  against  whom 
such  deed  is  offered.  •  •  •  The  deed  was  admissible 
in  evidence,  and  the  court  erred  in  rejecting  it"  This 
case  not  only  decides  very  directly  and  squarely  the  quea- 
tion  above  stated,  but  it  also  decides  that  the  successor 
of  the  officer  may  make  the  second  deed  and  correction, 
and  may  do  so  seven  years  and  eight  months  after  the 
sale. 

In  WhUe  V.  Winne,  19  Wis.  304,  the  court  say :  "  Where 
the  tax  deed  first  issued  to  the  legal  owner  of  a  tax  cer- 
tificate is  fatally  defective  in  form,  he  may  demand  of  the 
officer  a  new  tax  deed  in  proper  form,  and  if  he  refuses 
to  execute  it  he  may  be  compelled  to  do  it  by  mandor 
musJ^  And  again,  the  same  court  in  the  case  of  Wood- 
man  v.  H.  S.  Clapp^  21  Wis.  350,  uses  the  following 
language,  per  Dixon,  Ch.  J.:  ''In  deciding  these  ques- 
tions, we  adhere,  of  course,  to  the  principles  heretofore 
established  by  the  judgment  of  this  court,  namely,  Uiat  it 
%8  competent  for  the  clerk  of  the  board  of  supervisors^  in 
cases  like  this,  to  execute  and  deliver  new  deeds,  where 
those  already  executed  are  defective  or  void,  and  that 
the  effect  of  every  tax  deed  properly  executed  is  to  be 
determined  by  the  law  in  force  at  the  time  of  the  sale.'' 
The  same  doctrine  is  affirmed  by  the  same  court,  per 
CoLB,  J.,  in  the  case  of  Woodman  v.  W.  L.  Clapp  et  a/., 
21  Wis.  355. 

In  Finley  v.  Brovm,  22  Iowa,  538,  the  treasurer  had 
made  the  second  deed,  and  it,  as  well  as  the  first  deed, 
was  admitted  in  evidence,  and  this  ruling  was  assigned 
as  error;  held,  that  there  was  no  error.  The  opinion 
does  not  discuss  the  point,  but  it  must,  in  order  to  reach 
the  conclusion,  have  decided  directly  in  the  affirmative 
the  question  above  stated. 
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•  In  Sicarper  v.  Sexton^  22  Iowa,  442,  where  the  defendant, 
a  purchaser  at  a  tax  sale,  having  received  one  tax  deed  for 
the  property  in  controversy  which  was  invalid,  asked,  by 
way  of  cross-action  in  his  answer,  that  the  treasurer  be 
compelled  to  make  a  second  and  valid  deed,  this  court 
said  :  **  It  is  doubtless  true,  that  the  relief  asked  by  de- 
fendants in  this  case,  as  against  the  treasurer,  might,  in 
a  proper  and  clear  case,  be  obtained  by  a  proceeding  in 
fnandamus,  or  possibly  by  suit  in  equity."  But  the  relief 
asked  by  defendant  was  denied  in  that  case,  on  the  sole 
ground  of  inadequate  consideration,  a  large  proportion  of 
the  taxes  for  which  the  property  was  sold  being  illegal  or 
unauthorized. 

The  judgment  in  the  case  of  Achlty  v.  Sexton^  24  Iowa, 
320,  was  reversed  because  the  court  below  had  permitted, 
against  objection,  the  introduction  in  evidence  of  a  copy 
of  a  tax  deed  without  any  accounting  for  the  absence  of 
the  Cfriginal ;  and  an  opinion  upon  the  question  above 
stated,  as  well  as  upon  several  others,  made  in  the  case, 
was  expressly  withheld. 

The  power  and  right  to  amend  tax  proceedings  were 
fully  discussed  and  sustained  in  Qibson  v.  Bailey^  9  N.  H. 
168,  and  it  was  there  held  to  be  settled,  that  such  amend- 
ments  might  be  made  ''  to  conform  to  the  truth  of  the  fact. 
See  also  Atkins  v.  Hinman,  2  Oilman,  437  (451).  And 
Mr.  Blackwell,  whose  personal  inclination  appears  to  have 
been  against  the  adjudications,  says:  ''There  does  not 
seem  to  be  much  objection  to  this  doctrine,  by  which 
the  rights  of  third  persons  are  saved  and  the  power  is 
confined  to  cases  where  the  law  has,  in  fiact,  been  com- 
plied vrith  by  the  officers,  but  a  record  of  their  proceed- 
ings has  been  imperfectly  made  up,  and  where  sufficient 
evidence  of  the  compliance  appeara  upon  the  face 
of  the  record,  either  in  express  terms  or  by  legitimate 
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inference,  from  the  facts  actually  stated."  Blackwell  on 
Tax  Titles  (2d  ed.)  361,  ch.  21. 

The  same  author  says  (ch.  22,  p.  372,  2d  ed.)  :  "The 
power  to  convey,  when  it  once  attaches,  is  a  continuing 
one,  and  the  exercise  of  it  is  not  barred  by  lapse  of  time, 
except  so  far  as  the  general  statutes  of  limitation,  which 
bar  the  right  of  entry  upon  the  land  and  the  recovery  of 
the  possession  of  it  by  action,  may  affect  the  rule.  The 
ceilificate  of  sale  vests  in  the  purchaser  and  equitable  in^ 
terest  in  the  land,  and  he  has  a  right  to  be  clothed  unth  the 
legal  title  at  any  time  after  the  period  of  redemption  has 
elapsed  and  before  his  right  is  barred  by  the  statute  of 
limitation ;  and  even  afterward  where  the  premises  are 
not  in  the  adverse  possession  of  another." 

That  the  treasurer,  under  our  statute,  is  clothed  with 
this  continuing  power  to  convey^  and  that  the  purchaser 
has  a  right  to  be  vested  with  the  legal  title,  is  clear  beyond 
question.  Rev.  ^^  781-784.  And  in  this  connection,  it 
should  be  remembered  that  the  rule  of  the  common  law, 
that  statutes  in  derogation  thereof  are  to  be  strictly  con- 
strued, has  no  application,  and  is  expressly  repealed ;  and 
instead  thereof  it  is  enacted  that  our  statutes  "shall  be 
liberally  construed,  with  a  view  to  promote  their  objects 
and  assist  the  parties  in  obtaining  justice."  Rev.  §§  29, 
2622,  5112,  513.  And  in  addition  to  this  rule  of  liberal 
construction,  we  have  in  the  revenue  law  itself  frequent 
provisions,  to  the  effect  that  any  irregularity,  informality, 
error,  etc.,  shall  not  affect  the  validity  of  the  proceedings, 
or  the  title  derived  thereunder,  etc.  Rev.  ^§  748,  753, 
76,  770,  786,  787,  etc. 

It  has  been  frequently  held,  that  if  the  officer  whose 
duty  it  is  to  execute  and  deliver  the  certificate  of  purchase 
or  deed  of  conveyance  refuses  to  do  so,  where  the  pur- 
chaser has  become  entitled  to  either  by  a  fair  and  regular 
purchase,  he  may  compel  the  execution  of  them  by  man- 
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damus,  or  in  certain  cases,  by  bill  in  equity.  Maxcj/  v* 
Clabauffh,  supra  ;  People  v.  Mayor,  etc.,  10  Wend.  395  ; 
White  V.  Winnie,  19  Wis.  304  ;  Harper y.  Sexton, supra; 
Bank  of  Utica  v.  Mersereau,  3  Barb.  Ch.  528.  And  it 
was  held  in  the  first  of  these-  last  cited  cases,  and  also  by 
ibis  court  in  Thomas  v.  Kennedy,  24  Iowa,  397  (401,) 
that  where  equity  (or  mandamus)  would  compel  a  party 
to  correct  a  mistake,  "  it  is  perfectly  competent  for  him 
to  do  voluntarily  that  which  could  have  been  enforced." 
And  this  is  reasonable,  and  must  be  so  from  the  very 
nature  of  the  case.  For  the  power  or  jurisdiction  of  a 
court  to  compel  the  doing  of  an  act  in  all  cases  of  man- 
damus, only  arises  where  the  corporation,  board  or  person 
refuses  or  omits,  to  do  what  tJie  law  especially  enjoins  as 
a  duty,  resulting  from  an  office,  trust  or  station.  3  Black- 
stone's  Comm.  110  ;  opinion  of  Marshall,  Ch.  J.,  in 
Marbury  v.  Madison,  1  Cranch  137  (168)  ;  Rev.  1860» 
^3761.  Hence,  unless  the  law  does  enjoin  it  as  a  duty 
the  court  cannot,  by  mandamus,  compel  the  doing  of  it. 
The  court  possesses  no  inherent  or  confeiTcd  power  to 
authorize  the  officer  or  person  by  its  process  of  mandamus 
to  do  the  particular  thing  commanded ;  and  it  can  only 
exercise  this  mandatory  authority  when  the  law  specially 
enjoins  upon  the  person  commanded  the  duty  of  doing 
that  particular  thing.  How  entirely  and  perfectly  absurd 
is  it,  then,  to  say  that  the  officer,  the  treasurer,  cannot  do 
the  act,  make  the  new  and  corrected  deed  himself  volun- 
tarily, but  he  may  be  compelled  to  do  it  by  mandamus. 
If  he  may  be  compelled  by  mandamus  to  make  the 
second  and  perfect  deed  according  to  the  facts,  conveying 
the  title  to  the  purchaser,  it  is  because  the  law  specially 
enjoins  the  doing  of  it  as  his  duty ;  and  if  the  law  enjoins 
it  as  his  duty,  then  it  must  follow,  inevitably,  that  the 
law  will  hold  the  act  valid  when  done.  A  writ  of  man- 
damus  does  not  give  any  new  power ;  it  only  compels  him 
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to  exercise  the  power  which  the  law  has  conferred  upon 
bim  ;  and  can  only  be  properly  issued,  when  he  omits  or 
refuses  to  do  the  act.  If  he  is  willing  to  do  it  and  does 
do  it,  then  the  court  has  no  basis  upon  which  it  can 
exercise  its  jurisdiction.  The  act,  therefore,  if  done  vol- 
untarily, must  be  just  as  valid  as  if  done  under  the  writ 
of  mandamus. 

And  in  the  case  of  The  Bank  of  Viica  v.  Mersereau^ 
8  Barb.  Ch.  578,  supra^  which  was  a  bill  or  suit  in 
chancery,  it  was  held,  that,  '*  if  this  supposed  error  in 
the  form  of  the  comptroller's  deed  (given  for  taxes)  was 
now  material,  it  would  not  justify  a  court  of  equity  in 
declaring  that  the  purchaser  had  no  title  to  the  land  by 
virtue  of  his  purchase;  but  the  comptroller  would,  if 
necessary,  be  required  to  give  htm  a  new  deed  in  the  proper 
form."  And  thi^,  although  many  years  had  elapsed  since 
the  sale,  and  execution  of  the  tax  deed. 

The  case  of  Otvynne  v.  Neiswanger,  20  Ohio,  556  (564), 
does  not  conflict  with  any  of  the  foregoing  cases,  nor 
does  it  decide  that  a  court  of  equity  will  not  correct  a 
mistake  in  a  tax  deed  or  the  like,  but  only  that  a  *'  major- 
ity think,  when  a  tax  title  is  not  good  at  law^  a  court  of 
chancery  has  no  power  to  aid  the  purchaser  in  completing 
his  title  ;"  and  to  the  same  effect  is  Altes  v.  JERnckler^ 
et  ah,  36  111.  265. 

Again,  it  is  argued,  that  by  the  making  of  the  first 
deed,  the  treasurer  exhausts  his  power  to  convey,  and  this, 
although  he  failed  to  convey  the  title,  either  by  reason  of 
misrecital  of  facts  or  otherwise.  The  answer  to  this 
argument  is  not  difficult  The  purchaser  at  the  sale  (the 
proceedings  prior  thereto  having  conformed  to  the  statute, 
in  so  far  as  to  make  them  valid  and  binding)  acquires  the 
right  to  have  the  legal  title  conveyed  to  him  at  the  expi- 
ration of  the  time  of  redemption  (in  case  no  redemption  is 
made);  and  it  is  the  duty  of  the  treasurer  to  convey  that 
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title  to  him.  Anj  act  of  the  treasurer  which  come  short 
of  conveying  the  title  (the  purchaser  having  the  right 
thereto),  although  he  may  have  intended  to  convey  it, 
does  not  discharge  his  duty  to  convey,  and  cannot  there- 
fore exhaust  his  power.  For,  having  the  power  to  convey, 
that  power  must  continue  until  he  does  convey,  If  he 
should  make  a  deed  void  on  its  face,  and  henc^  no  deed, 
or  make  a  deed  to  the  wrong  person,  or  of  the  wrong 
parcel  of  land,  such  acts  would  not  exhaust  his  power  to 
make  a  valid  deed  to  the  right  person  for  the  right  piece 
of  land.  For,  having  the  power  to  convey  the  land  sold 
to  the  purchaser,  he  can  only  exhaust  it  by  the  doing  of 
that  particular  thing. 

The  right  of  the  purchaser  to  be  clothed  with  the  legal 
title  is  clear  and  certain  by  the  express  terms  of  the 
statute  ;  and  the  power  of  the  treasurer  to  convey  that 
title  to  him  is  also  certain  from  the  same  statute ;  and 
that  this  power  is  a  continuing  one  until  exercised,  or 
barred  by  limitation,  is  well  settled,  and,  indeed,  is  undis- 
puted. Blackwell  on  Tax  Titles  (2d  ed.)  p.  372,  and 
authorities  cited.  Now,  this  right  of  the  purchaser  is  not 
satisfied  or  fulfilled  until  he  is  clothed  with  the  legal  title  ; 
nor  is  the  duty  of  the  treasurer  performed,  or  his  power 
to  convey  exhausted,  until  he  does  clothe  the  purchaser 
with  the  legal  title.  He  may  do  any  number  of  acts 
tending  to  convey,  or  make  innumerable  attempts  to 
convey,  but  until  he  does  convey  the  legal  title  he  has 
not  performed  his  duty,  nor  exhausted  his  power,  nor  satis- 
fied the  right  of  the  purchaser.  The  proposition  is  too 
plain  to  admit  of  doubt,  and  too  axiomatic  to  allow  of 
demonstration. 

But,  it  is  also  urged,  that  if  the  treasurer  can  make  a 
second  deed,  then  he  can  make  three,  thirty  or  a  hundred, 
and  thereby  the  door  to  fraud  will  be  opened  wide  and 
great  confusion  of  titles  result.    The  answers  to  this 
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position  are  numerous ;  and,  first,  it  may  be  remarked, 
that  the  presumption  of  law  is,  that  a  public  officer  wiU 
do  his  duty  fairly  and  honestly,  and  not  that  he  will  act 
mala  fides  or  fraudulently  in  the  discharge  of  his  clear 
statutory  duty ;  and  hence,  to  rest  an  adjudication  upon 
the  presumption  that  he  will  or  may  act  fraudulently  and 
in  disregard  of  his  duty,  is  to  decide  upon  a  presumption 
in  the  face  of  and  contrary  to  law.  And,  second,  if  the 
treasurei-'s  first  or  second  deed  passes  the  title  according 
to  the  right  of  the  purchaser,  and  pursuant  to  his  duty 
under  the  statute,  then  any  number  of  deeds  thereafter 
cannot  confuse  the  title  or  prejudice  the  owner.  If  there 
shall  be  one  hundred  good  deeds  to  the  same  person  for 
the  same  land,  ihey  all  will  only  invest  him  with  one  title, 
and  he  has  a  right  to  that  and  cannot  get  moi*e.  All  the 
deeds  the  purchaser  may  get  beyond  that  which  convey 
to  him  the  title,  with  which  he  has  the  right  to  be  clothed^ 
only  increase  his  costs  and  expenses  and  cannot  strengthen 
his  title,  nor  do  they  confuse  it  Further  answers  it  is 
not  necessary  to  make. 

All  that  has  been  said  upon  this  question  of  the  right 
of  a  purchaser  to  have,  and  the  duty  of  the  treasurer  to 
make,  a  second  or  corrected  deed,  has  been  grounded  upon 
the  idea  that  the  proceedings  prior  to  the  deed  have  been 
such  as  to  entitle  the  purchaser  to  demand,  or  authorize 
the  treasurer  to  make,  a  deed  conveying  the  title.  If 
there  have  been  such  acts  or  omissions  as,  under  the 
statute,  would  defeat  the  right  of  the  purchaser  to  have, 
and  the  power  of  the  treasurer  to  convey,  the  legal  title, 
then,  of  course,  neither  the  first  nor  the  second  and  cor- 
rected deed  can  be  legally  or  properly  made.  For,  in 
every  instance,  the  power  of  the  treasurer  to  make  a  deed 
depends  upon  the  validity  of  the  prior  essential  steps  or 
proceedings ;  and  his  power  to  make  a  second  and  cor- 
rected deed  must  rest  upon  the  fact  of  such  validity,  and 
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; 


that  the  correction  as  made,  fairly  and  legitimately  appeal* 
from  the  records  themselyes,  or  are  properly  deducible 
therefrom,  and  are  not  facts  in  pais  merely,  or  resting  alone 
in  the  memory  of  the  treasurer ;  and  certainly  so,  when 
such  facts  should  regularly  and  legally  be  made  of  record. 

And  since  we  hold  that  the  tax  deed  is  not  in  any  event 
conclusive  evidence  of  the  facts,  material  and  essential  to 
its  validity  (see  sixth  and  seventh  points  of  this  opinion) 
the  second  or  corrected  deed,  cannot  in  any  case  operate 
to  the  prejudice  of  the  owner  or  any  other  person.  If  the 
treasurer  recites  or  states  material  matters  in  his  second 
deed  which  are  not  true,  the  door  is  open  for  any  adverse 
claimant  to  show  them  to  be  unfounded,  and  thereby 
defeat  the  title  claimed  under  it.  If  they  do  conform  to 
the  truth  of  the  facts,  then  the  former  owner  is  not  preju- 
diced. This  holding  places  all  the  parties  upon  the  same 
broad  basis  of  equality  which  the  law  guarantees  to  par- 
ties in  all  other  business  transactions  within  its  cogni- 
zance, to  wit :  the  right  to  correct  errors  and  mistakes,  so 
likely  to  intervene,  and  so  frequently  intervening,  in 
business  transactions  between  men.  The  right  to  rectify 
any  error  in  any  assumed  corrected  deed,  also  exists,  and 
is  grounded  upon  the  same  basis  as  that  whereon  the 
original  right  itself  rests. 

VI.  It  was  objected  that  the  evidence  of  the  record  of 
sales,  certificates,  etc.,  were  incompetent,  because  the  tax 

^ conoiu-    <J®^<J  was  conclusive  as  to  those  and  other 

2?d^**fcoii.f^te-  On  the  other  hand,  it  is  objected  that 
ititattonai  Uw.  ^^  ^qq^  is  neither  conclusive  not  prima  facie 
evidence  of  any  but  the  three  facts  specified.  The  latter 
objection  is  based  upon  this  reasoning,  to  wit :  so  much 
of  section  784  as  declares  the  treasurer's  deed  conclusive 
evidence  that  all  the  prerequisites  of  the  law  to  make  a 
good  and  valid  sale,  and  vest  the  title  in  the  purchaser, 
were  done,  except  as  to  the  three  particulars :  the  liability 
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of  the  land  to  taxation,  the  non-payment  of  taxes,  and 
non-redemption  from  sale,  is  unconstitutional  and  void; 
that  the  declaration  that  the  deed  shall  be  conclusive  evi- 
dence being  inoperative,  and  there  being  no  statutory 
declaration  that  it  shall  he  prima  facie  evidence,  the  deed 
stands  as  at  common  law,  and  proof  must  first  be  made 
of  the  facts  authorizing  it,  before  the  deed  itself  can  be 
introduced. 

The  power  of  the  legislature  to  declare  that  the  tax 
deed  shall  be  conclusive  evidence  that  all  the  prerequi- 
sites of  the  law  were  complied  with  has  never  been  directly 
adjudicated  by  this  coui*t  Such  power  is  denied,  as  being 
in  violation  of  that  clause  of  the  constitution  of  our  state 
(and  common  to  all  state  constitutions)  which  declares 
that  "no  person  shall  be  deprived  of  life,  liberty  or  prop- 
erty without  due  process  of  law."  Art.  1,  ^  9-  While 
the  question  has  never  been  directly  determined  by  this 
court,  it  has  nevertheless  been  i*eferred  to  in  the  opinions 
filed  and  reported  in  the  following  cases :  In  Allen  y. 
Armstrong^  16  Iowa,  508,  it  was  said:  "After  a  careful 
examination  of  the  provisions  of  the  section  under  con- 
sideration  (^  784)  in  the  light  of  the  general  principles 
of  the  law  applicable  to  such  subjects,  we  must  say 
that  there  are  some  matters  so  vital  and  essential  to  any 
valid  exercise  of  the  taxing  power,  and  in  relation  to 
which  the  deed  is  by  our  law  made  conclusive  evidence 
that  the  law  is,  as  to  these,  of  questionable  validity.  The 
case  before  us  does  not  call  for  particular  specification. 
We  state  the  principle  which  must  be  legally  and  logically 
true,  in  this  wise :  If  any  given  step  or  matter  in  the 
exercise  of  the  power  to  tax  (as  for  example,  the  fact  of 
a  levy  by  the  proper  authority),  is  so  indispensable,  that 
without  its  performance  no  tax  can  be  raised,  then  that 
step  or  matter,  whatever  it  may  be,  cannot  be  dispensed 
with,  and  with  respect  to  that  the  owner  cannot  be  coa* 
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eluded  from  showing  the  truth,  by  a  mere  legislative  de- 
claration to  that  effect. 

In  Adams  v.  Beole^  et.  tkb.,  19  Iowa,  61,  it  was  stated 
that  **by  the  statute  under  which  this  sale  for  taxes  was 
made,  it  is  provided  (§  784),  that  the  tax  deed  shall  be 
prima  facie  evidence,  only  of  the  non-payment  of  the  tax, 
while  it  is  made  conclusive  evidence  that  the  property  was 
listed,  assessed,  levied,  advertised,  sold,  &c.,  as  required 
by  lat7.  It  has  been  held  that  it  is  competent  for  the 
legislature  to  declare  that  a  tax  deed  shall  be  prima  fade 
evidence  of  the  regularity  of  prior  proceedings.  Allen  v. 
Armstrong,  16  Iowa,  508,  and  authorities  cited.  This 
presumption  may  be  contradicted  by  other  testimony.  But 
whether  the  legislature  may  declare  in  advance  that  an 
instrument /a7«6  in  fact,  shall  he  conclusive  evidence  of  its 
fytUhy  has  not  yet  been  determined,  certainly  not  by  this 
court.  How  far,  if  at  all,  such  legislative  action  may  be 
in  violation  of  our  Bill  of  Rights,  which  declares  that 
"No  person  shall  be  deprived  of  his  life,  liberty  or  prop- 
erty without  due  process  of  law,"  it  is  not  necessary  in 
this  case  to  decide.  Suppose,  however,  the  legislature 
should  declare  that  an  indictment  duly  found  by  a  grand 
jury,  should  be  conclusive  evidence  of  the  guilt  of  the 
accused  ;  would  this  deprive  him  "of  his  liberty  without 
due  process  of  law  ?"  If  so,  where  is  the  line  at  which  the 
legislative  power  begins,  and  where  does  it  end  ?" 

In  Oorbin  v.  Hill,  21  Iowa,  70,  this  language  is  used  : 
The  question  is  as  to  the  sufficiency  of  the  tax  warrant. 
The  plaintiff's  counsel  insists  that  under  the  statute,  (784), 
the  tax  deed  is  conclusive  evidence  that  all  the  pre-requi- 
sites  of  the  law  in  this  particular  were  complied  with.  But 
if  this  was  the  only  ground  of  reliance,  we  should  have 
little  or  no  difficulty  in  reversing  the  case.  The  tax  war- 
rant is  a  material  and  fundamental  step  in  the  sale  for 
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taxes,  and  the  rightfulness  of  any  sale  must  rest  upon  the 
facJt  of  such  warrant  and  it  is  not  competent  for  the  legis- 
lature to  create  a  presumption  which  shall  override  the 
fact  or  estop  the  party  proving  the  truth.  But  see  this 
case  reviewed,  and  the  point  really  decided  therein  stated, 
in  the  case  oi  Parker  v.  Seocton. 

Let  us  now  examine  the  question  more  carefully  and  critic- 
ally in  the  light  of  both  principle  and  precedent.  The  right 
of  taxation  and  the  right  of  eminent  domain  are  the  high- 
est sovereign  rights.  They  are  essential  to  and  necessa- 
rily inhere  in  every  sovereign  power.  They  are  different 
rights  and  are  differently  exercised,  and  though  absolute 
and  sovereign  in  their  character,  they  are  nevertheless  to 
be  exercised  only  in  accordance  with  ceii;ain  fundamental 
principles.  And  although  the  taking  of  property  by  tax- 
ation is  not  strictly,  or  in  its  technical  sense,  the  taking 
of  property  by  due  process  of  law,  yet  it  has  never  been 
held  or  claimed  that  the  legislature  might  confiscate  prop- 
erty for  the  non-payment  of  taxes  thereon.  A  process 
prescribed  by  law,  has  ever  been  held  necessary  in  order 
to  the  rightful  exercise  of  the  taxing  power.  No  person 
has  ever  claimed  and  certainly  no  court  has  ever  decided, 
that  it  would  be  competent  for  a  legislature  to  declai'ethat 
if  the  owner  of  real  estate  failed  to  pay  the  proportion  of 
taxes  due  thereon,  on  or  before  a  date  named,  that  any 
other  person  might  pay  the  taxes  and  thereby  become 
owner  of  the  land.  But,  on  the  contrary,  it  has  ever  been 
held,  that  certain  steps  must  be  taken  before  the  right  to 
demand  the  tax,  or  to  sell  the  property  for  the  non-p§y- 
ment  thereof  arose.  These  acts,  it  is  true,  are  such  as  are  ab- 
solutely or  relatively  necessary  in  order  to  ascertain  and  fix 
the  proper  amount  of  taxes  chargeable  to  each  item  of  prop- 
erty. These  steps  while  they  are  not  by  the  books  technically 
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**  due  process  of  law,"  nevertheless,  are  very  analogous  to 
the  8tep9  ordinarily  attending  judicial  proceedings  2n  rem. 

There  is,  first,  the  listing  and  assessing  of  the  prop- 
eiiy.  These  may  be  likened  to  the  seizure  of  property 
by  judicial  process,  whereby  the  jurisdiction  over  the  rem 
attaches.  Then,  secondly,  there  is  the  levy  of  the  tax 
upon  the  property,  in  proportion  to  its  value,  so  much  per 
centum.  This  may  be  likened  to  a  judgment  in  rem^ 
condemning  the  property  to  the  payment  of  the  claim  for 
which  it  was  seized.  Then,  thirdly,  there  is  the  tax  war- 
rantf  or  an  express  statutory  provision,  authorizing  the 
collector  to  sell  the  property  for  the  payment  of  the  taxes 
thus  levied  upon  it.  This  is  veiy  like  the  order  or  exe- 
cution issued  by  a  court  for  the  sale  of  the  rem,  which 
had  before  been  seized  and  condemned  by  it.  Then, 
fourthly,  there  is  the  sale  of  the  property  by  the  collector 
under  the  authority  conferred  by  the  tax  warrant  under 
the  statute,  or  by  the  statute  itself  directly.  This  is  like 
the  sale  of  the  rem  by  the  officer  under  the  order  or  exe- 
cution issued  by  the  couil;.  These,  it  must  readily  be 
seen,  are  essential  to  the  exercise  of  the  taxing  power ; 
and  no  revenue  law  could  be  of  practical  effect  without 
them  ;  and  it  may  safely  be  said  that  every  revenue  law 
contains  them.  This  listing  is  necessary,  in  order  to 
describe  and  identify  the  property  ;  the  assessing,  in  order 
to  asceilain  its  value  ;  the  levy,  in  order  to  fix  the  pro- 
portion or  rate  of  the  tax  ;  the  tax  warrant,  or  statutory 
provision,  in  order  to  authorize  some  person  to  receive 
the  taxes  and  to  sell  in  default  of  payment ;  and  the  sale, 
in  order  to  contract  the  property  to  one  who  will  pay 
the  taxes  due  upon  it  These  are  essential  and  jurisdic- 
tional, and  every  other  provision  of  every  revenue  law 
may  safely  be  said  to  be  directory  only,  and  not  essential 
to  the  exercise  of  the  taxing  power. 

The  legislature  may  prescribe  the  time  or  manner  ia 
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which  these  essential  and  jurisdictional  acts  shall  be  done^ 
but  it  cannot,  either  constitutionally  or  in  the  nature  of 
things,  provide  for  passing  the  title  to  property  for  the 
non-payment  of  taxes  without  them.  As  to  the  time  or 
manner  in  which  they  shall  be  done,  thq  discretion  of  the 
legislature  is  absolute  and  supreme,  and  cannot  be  judi* 
cially  controlled  or  interfered  with.  Having  the  right  to 
prescribe  the  manner,  it  may  also  rightfully  provide  that 
a  failure  to  comply  with  its  directions  as  to  the  manner 
shall  not  defeat  the  end ;  or  that  no  person  shall  ques- 
tion the  legality  of  the  manner ;  or  that  any  subsequent 
act  or  fact  shall  be  either  prima  facie  or  conclttsive  evi* 
dence  that  the  law  as  to  time  or  manner  was  complied 
with.  In  other  words,  the  legislature,  being  supreme^ 
may  prescribe  the  time  and  manner  of  doing  the  act,  and 
may  make  that,  or  any  other  time  or  manner  which  the 
persons  doing  it  may  adopt,  legal  and  sufficient.  But 
this  power  of  the  legislature  extends  only  to  those  things 
over  which  it  is  supreme.  As  to  the  essential  and  juris- 
dictional facts,  so  to  speak,  which  the  legislature  cannot 
annul  or  change,  it  cannot  excuse  the  non-performance  of 
them,  and,  of  course,  cannot  make  the  doing  of  any  other 
thing  a  substitute  for  them  or  conclusive  evidence  of  their 
being  done.  To  restate  the  proposition  succinctly  :  what- 
ever the  legislature  is  at  liberty  to  authorize  or  not,  it 
may  waive  or  estop  denial ;  but  not  so  as  to  that  which 
it  must  require. 

It  follows,  thereforo,  upon  principle,  that  it  is  not  com- 
petent  for  the  legislature  to  make  the  tax  deed  conclusive 
evidence  of  a  compliance  with  the  essential  prerequisities 
we  have  above  named.  That  such  an  enactment  is  in 
conflict  with  the .  constitutional  provision  above  quoted. 
That  it  deprives  a  man  of  his  property  without  due  pix>- 
cess  of  law.  Not  that  the  exercise  of  the  power  of  taxa- 
tion is  or  is  not  due  process  of  lawj  but  tfaat,  in  a  suit 


JUNE  TERM,  1870.  391 


McCready  y.  Sexton  &  Son. 


between  the  tax  purchaser,  or  his  vendee,  and  the  owner, 
which  is  a  judicial  investigation,  "due  process  of  law" 
means  a  trial ;  and  a  trial  involves  the  right  of  both  par- 
ties to  produce  evidence.  If  one  party  only  is  allowed  to 
produce  evidence,^ and  the  other  is  estopped  or  concluded 
from  producing  his,  such  denial  is  effectually  depriving 
him  of  his  property  without  due  process  of  law.  Let  us 
turn  ii")w  to  precedent  or  authority. 

Judge  Cooley,  in  his  recent  and  most  excellent  "Trea- 
tise on  Constitutional  Limitations,"  says  (p.  368):  "But 
there  are  fixed  boimds  to  the  power  of  the  legislature  over 
this  subject  (rules  of  evidence)  which  must  not  be  ex- 
ceeded. As  to  what  shall  be  evidence,  and  who  shall 
assume  the  burden  of  proof,  its  power  is  unrestricted,  so 
long  as  its  rules  are  impartial  and  uniform ;  but  it  has  no 
power  to  establish  rules,  which,  under  pretense  of  regu- 
lating evidence,  altogether  prohibit  a  party  from  exhibit- 
ing his  rights.  Except  in  those  cases  which  fall  within 
the  familiar  doctrine  of  estoppel  at  the  common  law,  or 
other  cases  resting  upon  similar  reasons,  it  would  not  be 
in  the  power  of  the  legislature  to  declare  that  a  particular 
item  of  evidence  should  preclude  a  party  from  establish- 
ing his  rights  in  opposition  to  it.  In  judicial  investiga- 
tions, the  law  of  the  land  requires  a  tnal ;  and  there  is 
no  trial  if  only  one  party  is  suffered  to  produce  his  evi- 
dence. A  statute  making  a  tax  deed  conclusive  evidence 
of  a  complete  title,  and  precluding  the  original  owner 
from  showing  it^  invalidity,  would  therefore  be  void,  as 
not  a  law  regulating  evidence,  but  an  unconstitutional 
confiscation  of  property.  Groesbeck  v.  Seeley^  13  Mich. 
329 ;  Case  \  Dean,  16  id.  13  ;  White  v.  Flynn,  23  Ind. 
46 ;  Smith  v.  Oleaveland,  17  Wis.  556 ;  Allen  v.  Arm- 
Strang^  16  Iowa,  508 ;  Wantlan  v.  White,  19  Ind.  470 ; 
People  V.  Mitchell,  45  Barb.  212." 

Mr.  Blackwell,  in  his  elaborate  work  on  tax  tifles 
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(p.  100,  Ist  od.),  says :  <<  That  the  legislature  posBesses 
competent  power  to  change  the  common-law  rules  of  evi- 
dence, and  declare  that  the  tax  deed  itself  shall  be 
received  in  all  courts  as  prima  fade  evidence  that  all  of 
the  prerequisites  of  the  law  have  been  ^jomplied  with,  and 
thus  shift  the  onus  probandi  from  the  shoulders  of  the 
purchaser  to  those  of  the  owner,  is  conceded.  But  that 
the  legislature  have  the  further  power  to  declare  the  deed 
conclusive  evidence  of  title,  is  denied."  See  from  p.  98 
to  112,  and  authorities  cited.  Some  of  the  cases  cited 
decide  that  the  legislature  cannot,  constitutionally,  make 
the  deed  conclusive  evidence,  as  in  Qurry  v.  Hinman,  11 
III.  428 ;  while  other  cases  limit  the  application  of  the  words 
'*  conclusive  evidence,"  to  the  immediately  connected  sub- 
ject-matter, as,  for  instance,  in  New  York,  where  the 
comptroller's  deed  is  declared  to  be  **  conclusive  evidence 
of  the  regularity  of  the  sale,"  it  is  held  to  apply  only  to 
the  regularity  of  the  sale,  but  not  to  the  power  to  sell,  as 
in  Doughty  v.  Hope,  3  Denio,  595 ;  S,  (7.,  1  N.  Y.,  79. 
See,  also,  Tallman  v.  White,  2  N.  Y.  66.;  Jackson  v.  Morse^ 
18  Johns.  442 ;  Stryker  v.  Kdley,  2  Denio,  322 ;  Dyke 
V.  Lerjoia,  4  id.  237 ;  Sharp  v.  Spier,  4  Hill,  76 ;  Sharp 
V.  Jax^kson,  id.  92  ;  SteaWs  Executors  v.  Gource,  4  Cranch. 
303 ;  Bolmi  v.  Burdick,  1  Hill,  130. 

The  New  York  statute  regulating  proceedings  against 
absconding  debtors,  etc.,  provided  that  the  appointment 
of  trustees  shall  be  conclusive  evidence  that  the  debtor 
therein  named  was  a  concealed,  absconded  or  non-i^dent 
debtor,  and  that  the  appointment  and  all  proceedings  pre- 
vious thereto  were  regular.  1  R.  S.  13,  §  62.  It  was  held, 
Denio,  J.,  delivering  the  opinion,  in  VanAIstynev.  Erwine, 
UN.  Y.,  331,  that,  ''notwithstanding  the  strong  lan- 
guage of  the  provision  relating  to  the  effect  of  the  appoint- 
ment of  trustees  in  proceedings  by  attachment,  I  do  not 
entertain  any  doubt  but  that  a  person  who  is  sought  to 
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be  affected  by  such  an  appointment  may  raise  the  ques- 
tion that  the  officer  did  not  acquire  jurisdiction  to  issue 
the  attachment  It  is  so  upon  general  principles,  and  the 
point  has  been  frequently  decided."  Matt^  cf  Hurd,  9 
Wend.  465  ;  Staples  v.  Fairchild,  3  N.  Y.  41.  And  in 
Wood  V.  Ohapin^  43  N.  Y.,  the  same  court,  in  passing 
upon  the  same  statute,  refer  to  the  case  of  Van  Alstyne  v. 
Brwin,  supra,  and  say  ''  it  has  been  held  that  this  lan- 
guage must  be  qualified  by  a  condition  that  the  case  is 
one  in  which  the  officer  had  acquired  jurisdiction.  Juris- 
diction being  shown  in  this  case,  we  are  bound  to  hold 
that  the  appointment  of  trustees  furnishes  conclusive,  that 
is,  incontrovertible,  evidence  that  all  the  proceedings  were 
in  accordance  with  the  statute."  This  last  case  was  an 
action  for  trespass  upon  real  property,  and  the  plaintiff 
claimed  title  through  trustees  under  attachment  proceed- 
ings, and  it,  in  effect,  holds  that  the  legislature  cannot 
make  a  certificate  or  insti-ument  conclusive  evidence  of 
essential  or  jurisdictional  facts;  but  such  facts  being 
shown  aliunde,  a  certificate  or  other  instrument  based 
thereon  may  be  made  conclusive  evidence  of  the  regu- 
larity of  the  form  or  manner  of  doing  the  merely  directory 
acts.  It  is  the  application  of  the  general  rule  of  the  con- 
clusiveness of  oi*ders  and  judgments,  where  the  court  or 
officer  making  them  is  shown  to  have  jurisdiction. 

In  the  Toifm  of  Guilford  v.  Supervisors  of  Chenango^ 
13  N.  Y.  143,  there  had  been  an  act  of  the  legislature  au- 
thorizing the  vote  of  the  people  of  the  town  and  making 
it  final  and  conclusive  of  the  rights  of  certain  parties ;  the 
vote  was  taken  ;  another  act  was  passed  giving  a  remedy 
to  the  defeated  party,  notwithstanding  the  adverse  result 
of  the  vote,  and  repealing  the  first  act.  Held,  that  the 
vote  was  not  conclusive,  and  the  party  was  entitled  to  the 
remedy  given  by  the  second  act.  And  in  Moore  v.  May  or  ^ 
etc.,  8  N.  Y.  110,  the  action  was  by  a  widow  against  the 
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corporation  of  New  York,  for  her  dower  in  lands  taken 
for  public  use,  in  the  lifetime  of  her  husband,  under  the 
right  of  eminent  domain^  pursuant  to  a  statute  therefor. 
The  statute  made  the  report  of  the  commissioners,  when 
confirmed,  coiiclusive  of  the  rights  of  the  parties.  The 
court  held,  that  since  the  owner  of  the  fee,  the  husband, 
was  a  party  to  the  proceedings,  the  result  thereof  was 
binding  upon  the  wife ;  not  because  the  statute  made  it 
conclusive,  but  because  the  wife  had  no  interest  in  the 
land  at  the  time  of  its  condemnation  to  the  public  use. 

In  The  People  ex  rel,  etc.,  v.  Mitchell  et  a/.,  35  N.  Y, 
55,  it  was  held  by  a  majority  of  the  court  (three  judges 
dissenting),  that  the  legislature  might,  by  a  curative  act, 
make  certain  affidavits,  taken  under  a  previous  act,  con- 
clusive evidence  of  certain  facts  stated  in  them,  notwith* 
standing  their  defects.  The  court  say,  that  the  purpose  is 
apparent  from  the  further  provisions,  that  **  no  defects  in 
any  such  affidavits  shall  invalidate  such  proof,"  and  that 
^*  the  bonds  shall  be  valid  and  binding  on  said  town,  with- 
out reference  to  the  form  or  sufficiency  of  such  affidavits.'' 
This  case  simply  construes  the  curative  act,  and  holds,  in 
effect,  that  the  failure  to  comply  with  the  original  act  shall 
not  defeat  the  right  See  S.  C.  in  45  Barb.  208.  It  was 
evidently  competent  for  the  legislature  to  effect  the  result 
in  two  ways,  either  by  declaring  the  bonds  valid  and 
binding,  nothwithstanding  the  failure  to  comply  with  all 
the  forms  of  the  law,  or  to  make  the  affidavits  conclusive 
proof  of  compliance  therewith.  See,  as  to  power  of  legis* 
lature  to  pass  curative  and  retroactive  laws.  The  State^  eta^ 
V.  Squires,  etc.,  26  Iowa,  340,  and  authorities  there  cited. 

The  case  of  Smith  v.  CUeaveland,  17  Wis.  556,  appears 
to  hold  that  it  is  competent  for  the  legislature  to  make  the 
tax  deed  conclusive ;  but  the  opinion  expressly  states  that 
**  the  objections  taken,  and  for  which  the  plaintiff  seeks  to 
impeach  the  title  of  the  defendants,  go  merely  to  the  regu- 
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larity  of  the  proceedings.  The  groundwork  and  essence  of 
the  transactions  which  resulted  in  the  execution  and  deliv- 
ery of  the  deed  remain  untouched."  It  may  be  remarked 
&at  Judge  Cooley  in  his  Constitutional  Limitations,  note 
to  page  369,  cites  this  case  as  showing  **  how  far  the  legisla- 
ture may  make  the  tax  deed  conclusive  evidence  that  TTzere 
irregularitiea  have  not  intervened  in  the  proceedings." 
If  the  language  of  the  opinion  goes  further  than  this,  it 
is,  as  to  such  excess,  doubtless,  but  mere  dictum.  There 
is  referred  to  in  the  opinion  and  appended  to  the  report 
of  this  case  in  the  form  of  a  note^  an  opinion  by  Miller, 
U.  S.  district  judge  for  the  district  of  Wisconsin,  in  the 
case  of  Lord  v.  The  Milwaukee  <&  Mississippi  Railroad 
Oo.^  seeming  to  sustain  the  broad  language  used  by  Dixon, 
C  J.,  in  the  main  case  ;  but  the  facts  in  the  last  case  are 
not  given  so  as  to  enable  the  reader  to  determine  whether, 
as  to  its  full  extent,  it  is  adjudication  or  partly  dictum. 
But  in  the  subsequent  case  of  Smith  v.  Smithy  etc.,  19 
Wis.  615,  Dixon,  C.  J.,  in  delivering  the  opinion  of  the 
court,  says  :  "  The  legislature  have  power  to  prescribe 
the  form  of  proceedings  in  the  assessment  and  collection 
of  taxes  andy  in  matters  of  form,  may  declare  what  steps 
diall  or  shall  not  be  essential  to  the  validity  of  a  tax 
sale  or  tax  deed,"  and  cites  in  support  thereof  Smith  v. 
Cfleaveland,  supra.  In  view  of  all  the  facts  and  surround- 
ings of  the  ease,  we  do  not  think  it  can  be  recognized  as 
deciding  that  it  is  competent  for  the  legislature  to  make 
a  tax  deed  conclusive  evidence  of  title  or  of  a  compliance 
with  the  essential  prerequisites  of  the  statute.  We  have 
selected  the  foregoing  cases,  as  being  the  strongest  found 
in  the  reports  within  our  reach,  tending  to  sustain  the 
power  of  the  legislature  to  declare  an  act  or  instrument 
conclusive  evidence  of  a  legal  right  or  title.  None  of 
them  decide  in  favor  of  such  power.  Nor  do  the  follow- 
ing cases  so  decide;  but  we  have  not  space  for  an  extended 
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Btatement  or  review  of  them :  Rhinehart  v.  ScJiuyler^  2 
Gilmn.  473  ;  Hannd  v.  Smith,  15  Ohio,  134  ;  The  Pe<iple, 
etcY.  The  Mayor,  etc.,  10  Wend.  398;  Gwynney.  Nsia- 
wanger,  18  Ohio,  400  ;  Steadman  v.  Planters'  Bank,  2 
Eiig.  (Ark.)  424. 

In  Wantlan  v.  Wh^e,  19  Ind.  470,  which  was  a  pro- 
ceeding by  habeas  corpus  in  behalf  of  an  enlisted  minor, 
who  had  taken  the  usual  oath  of  his  age.  His  discharge 
was  resisted  on  the  ground  that  the  act  of  congress  pro- 
vided that  ''the  oath  of  enlistment  taken  by  the  recruit 
shall  be  conclusive  as  to  his  age."  The  court  held,  ''  that 
it  is  not  competent  for  the  legislative  power  to  declare 
what  shall  be  conclusive  evidence  of  a  fact."  And  in 
Gavin  v.  Sherman,  23  Ind.  32,  the  court,  in  passing  upon 
a  statute  which  declared  that  the  '*  tax  deed  shall  be  con- 
clusive evidence  of  the  truth  of  all  the  facts  therein 
recited,"  held,  that  it  should  be  strictly  construed ;  and 
expressly  waived  deciding  the  question  whether  the  legis- 
lature had  the  power  to  pass  such  a  statute.  The  court  do 
not  in  any  way  refer  to  Wantlan  v.  White,  supra.  But 
at  the  same  term,  the  cdUrt,  in  the  case  of  White  v.  Flynn^ 
23  Ind.  46,  use  the  following  language:  **The  statute 
enacts  that  the  deed  shall  be  conclusive  evidence  of  the 
facts  recited,  etc.  Now,  we  do  not  suppose  the  legislature 
could  make  such  an  enactment.  See  Wantlan  v.  White^ 
10  Ind.  470." 

In  Groesbeck  v.  Seeley,  13  Mich.  329;  Quinlon  v.  Rogers^ 
12  id.  169 ;  and  Case  Dean  et  ah,  16  id.  12,  a  statute 
making  the  tax  deeds  conclusive  evidence  of  title  was 
held  absolutely  void,  as  being  in  conflict  with  the  consti- 
tutional provision  guaranteeing  due  process  of  law  for 
the  protection  of  life,  liberty  and  property. 

But  it  is  argued  that  this  legislation,  declaring  the  tax 
deed  conclusive  evidence,  etc.,  is  but  a  statute  of  limita- 
tions ;   for  that,  it  simply  denies  the  party  the  right  to 
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contest  certain  facts  which  took  place,  or  are  alleged  to 
have  taken  place,  three  years  before  the  making  of  the 
deed.  For  under  our  statute  the  deed  is  not  to  be  made 
until  three  years  after  the  sale,  during  which  time  the 
right  of  redemption  exists.  Rev.  §  779.  And  this  three 
years,  it  is  argued,  is  the  time  given  by  the  legislature, 
and  the  limitation  within  which  to  contest  these  facts. 

That  it  is  competent  for  the  legislature  to  pass  statutes 
of  limitation  cannot  now  be  successfully  controverted. 
But  there  is  a  limit  to  this  power,  to  this  extent,  at  least : 
the  statute  thus  enacting  must  afford  a  reasoni^ble  time 
and  opportunity  for  the  party  to  assert  his  right  before 
the  bar  can  be  effectual.  Nor  can  it  be  denied  that 
statutes  of  limitations  are  in  the  nature  of  conclusive 
presumptions.  1  GreenL  But  we  do  not  think  that  any 
fair  rule  of  construction  of  statutes  would  authorize  us 
to  treat  this  statute  as  one  of  limitation.  It  does  not 
purport  to  be  such  ;  and  in  the  same  act  there  is  a  section 
(790)  providing  a  limitation  for  actions  for  the  recovery 
of  property  sold  for  non-payment  of  taxes.  And,  again, 
if  the  deed  is  conclusive  evidence,  what  is  to  prevent  a 
corrupt  treasurer  (if  there  should  ever  be  one),  from  mak- 
ing deeds  without  authority  and  contrary  to  the  facts, 
and  in  such  cases  (and  the  conclusiveness  is  only  needed 
in  them),  where  is  the  reasonable  time  and  opportunity 
for  a  party  to  assert  his  rights  ?  See  Groesbeck  v.  Seeley, 
13  Mich.  229  (342). 

We  conclude,  therefore,  upon  principle  as  well  as 
upon  precedent  and  authority,  that  the  legislature  does 
not  possess  the  power  to  declare  the  tax  deed  to  be  con- 
clusive evidence  of  compliance  with  those  matters  which 
are  essential  to  the  exercise  of  the  taxing  power.  But  aa 
to  the  noriressentials  or  matters  merely  directory^  such 
power  may  exist,  and  the  deed  become  conclusive  of  their 
due  performance. 


•- 
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VII.  The  further  question  then  arises,  can  the  tax 
de<5d  be  received  as  prima  facie  evidence  of  compliance 

0 ^j       with  the  essential  pre-requisites  as  to  which, 

void  in  part,  g^j  others  the  statute  declares  it  to  be  con- 
elusive  evidence  f  As  we  have  already  seen,  it  is  com- 
petent and  constitutional  for  the  legislature  to  make  the 
tax  deed  prima  facie  evidence  of  its  own  validity,  but 
they  have  not  the  constitutional  power  to  make  it  con- 
clusive evidence. 

The  act  being  unconstitutional  in  so  far  as  it  purports 
to  make  the  deed  ''conclusive''  evidence,  the  question 
arises  as  to  how  far  this  unconstitutionality  affects  the 
entire  act.  It  was  held  by  this  court,  in  Santo  v.  Tfie 
State,  2  Iowa,  165  (205),  that  "an  act  void,  because 
unconstitutional  in  part,  is  not  necessarily  void  for  the 
wh  )le.  If  sufficient  remains  to  effect  its  object,  without 
the  aid  of  the  invalid  portion,  the  latter  only  shall  be 
rejected,  and  the  former  shall  stand.  This  doctrine  is 
clearly  maintained  in  the  Massachussetts  cases.  Fisher  r. 
McOirr^  and  other  cases,  1  Gray,  1 ;  6  How.  (Mich.)  625  ; 
State  V.  Cox,  3  Eng.  (Ark.)  437 ;  Conimonu)ealth  v.  KSnt- 
ball,  24  Pick.  361 ;  Morris  v.  Boston,  4  Mich.  288 ;  Clark 

V.  Ellis,  2  Blackf.  10." 

'• 

In  the  case  last  cited  by  the  court  {Clark  v.  Ellis),  the 

legislature  had  by  an  act  authorized  a  justice  of  the  peace 
to  impanel  a  jury,  and  try  cases  of  riots,  etc.,  and  to  fine 
the  offender  agreeably  to  the  verdict  of  the  jury,  not 
exceeding  twenty  dollai*s.  But  under  the  constitution 
the  legislature  could  not  authorize  a  fine  exceeding  three 
dollars,  which  was  the  amount  of  the  fine  in  that  case. 
The  court  held  the  act  constitutional  to  the  extent  of  the 
power  of  the  legislature,  and  uses  the  following  language : 
"  We  have  heretofore  decided  that  a  part  of  an  act  of 
assembly  being  unconstitutional  does  not  affect  a  con- 
stitutional part  of  the  same  act  relative  to  the  same  sul> 
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ject.  That  part  which  is  unconstitutional  is  considered 
as  if  stricken  out  of  the  act;  and  if  enough  remains  to  be 
intelligibly  acted  upon,  it  is  considered  as  the  law  of  the 
land.  If  this  were  done  in  relation  to  this  act  of  assem- 
bly, the  justice  of  the  peace  would  still  retain  a  jiirisdio- 
tion  in  cases  of  assault  and  battery,  and  might  gi^e  a 
definite  sentence  where  the  case  merited  a  fine  no  higher 
than  three  dollars/' 

To  the  same  effect  is  the  cases  of  McClay  y.  Love^  25 
Oal.  367,  where  an  act  of  the  legislature  prohibited  any 
incumbrance  of  the  wife's  property,  unless  by  "  a  writing 
signed  by  the  husband  and  wife."  The  court  held  that 
the  requirement  that  the  husband  should  join  was  uncon- 
stitutional, and  that  these  words  ''husband  and  "  should 
therefore  be  deemed  omitted  and  the  remaining  wordg 
should  have  full  force  and  effect.  •  •  ♦  That 
requiring  the  signature  of  the  husband  is  only  an  addi- 
tional safeguard,  and  not  so  vitally  connected  with  the 
act  that  it  cannot  be  stricken  out  without  violating  the 
whole  section.  Indeed  the  authorities  are  uniform  in  sup- 
port of  this  general  doctrine.  Cliilds  v.  Showers^  18  Iowa, 
262  ;  The  People  v.  Hill,  7  Cal.  97  ;  Clark  v.  Bitching, 
3  Gray,  486 ;  Broum  v.  Beatty,  34  Miss.  242  ;  Mobile 
^B.  R.  Co.  V.  State,  26  Ala.  769  ;  State  v.  CTm-y,  3 
Dutcher,  253  ;  If^elson  v.  The  People,  33  HI.  398 ;  State 
V.  Copeland,  3  R.  I.  33  ;  States.  Snow,  3  id.  64  ;  Shep- 
ardson  v.  Milwaukee  R,  B.  Co.,  6  Wis.  605  ;  Phillips  v. 
Jfew  York,  1  Hilt  (N.  Y.  C.  P.)  482  ;  Cooley's  Const 
Lim.  176,  et  seq.,  and  authorities  there  cited. 

In  this  case,  by  the  section  of  the  act  under  considera- 
tion, the  legislature  undertook  to  declare  two  things: 
first,  that  the  tax  deed  should  be  evidence  of  its  own 
validity  ;  and  second,  that  it  should  be  conclusive,  that 
is  that  no  evidence  should  be  received  to  contradict  it. 
This  latter  declaration,   so   far  as  it  applies  to  matters 
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material  and  essential  to  the  taxing  power,  as  we  have 
seen,  it  was  not  competent  for  the  legislature  to  do,  and 
hence,  as  to  such  matters,  the  word  '*  conclusive"  must  be 
regarded  as  stricken  out  The  tax  deed  would  thereby 
be  made  evidence,  but  not  conclusive  evidence  of  those 
facts. 

It  follows  from  these  conclusions,  that  the  judgment  of 
the  district  coiurt,  for  the  error  in  the  instructions  of  the 
court  on  the  subject  of  fraud,  and  the  finding  of  the 
jury  thereon,  must  be  reversed. 

Reversed. 

Wbioht,  J.  —  As  shown  by  the  foregoing  opinion, 
this  was  an  action  to  recover  one  hundred  and  sixty  acres 
of  land.  Plaintiff  counts  upon  his  *'  original  entry,"  made 
in  March,  1855  ;  defendant  upon  a  tax  title  under  a  sale 
made  in  October,  1860,  and  deed  thereon  of  Octo- 
ber 6, 1866.  This  action  was  conmienced  within  five  days 
from  the  date  of  the  deed.  Upon  the  issues  joined  there 
was  a  trial  to  a  jury  ;  verdict,  generally,  for  plaintiff,  and 
specially,  that  more  than  five  years  had  elapsed  from  the 
date  of  the  sale  before  the  commencement  of  this  suit ; 
that  there  was  fraud  in  the  sale  and  in  obtaining  the  deed  ; 
and  there  was  judgment  accordingly. 

Thus  we  have  the  general  features  of  this  controversy. 
The  questions  made  are  most  of  them  of  no  special  inter- 
est beyond  this  case,  while  others  have  a  public  or  general 
interest,  and  have  received  from  each  member  of  this 
court  the  most  deliberate  consideration.  I  proceed  to 
state  my  views  upon  them,  as  briefly  as  possible,  in  view 
of  their  importance  and  difficulty. 

1. 1  concede  that  defendants'  objection  to  the  introduc- 
tion of  the  "  book  of  original  entries,"  offered  by  plain- 
^  tiff  to  show  title,  on  the  ground,  that,  as  his  petition  shows 
the  land  was  sold  for  taxes  more  than  five  years  befom 
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the  commencement  of  the  suit,  he  cannot  take  a  further 
step  until  he  establishes  his  minority  or  insanity  at  the 
time  of  the  sale,  was  properly  overruled.  And  this,  first, 
because  his  title  was  expressly  put  in  issue,  and  proof 
thereon  was  necessary  before  he  could  recover.  Then,  in 
the  second  place,  without  some  such  proof  he  could  not 
be  in  a  position  to  contest  the  alleged  tax  title.  And, 
finally,  the  five  years  mentioned  in  the  special  statute  of 
limitations  (Rev.  §  790)  dates  from  the  execution  and 
recording  of  the  deed,  and  not  from  the  day  the  property 
was  struck  off  by  the  officer  at  the  sale.  Eldridge  v» 
Kuehl,  27  Iowa,  160  ;  Henderson  v.  Oliver,  28  id.  20. 
And  thus  I  dispose  of  the  present  question,  as  also  a  sim- 
ilar point  made  upon  the  testimony,  the  instructions  and 
motion  for  a  new  trial. 

n.  The  land  was  sold  by  the  treasurer  October  19, 
1860.  There  is  no  evidence  whatever  that  the  sale  had 
been  adjourned  to  a  subsequent  day.  All  that  is  said  in 
the  instructions,  therefore,  as  to  the  sale  being  irregular 
if  there  was  no  adjouniment  by  the  treasurer,  by  record 
or  otherwise,  was  out  of  place.  And  this  the  more  so, 
because,  in  any  view  of  the  statute,  the  jury  had  nothing 
to  do  with  those  matters  which  were  not  vital  to  the  exer- 
cise of  the  power  claimed.  Under  the  statute  the  failure 
claimed  would,  at  most,  be  but  an  irregularity.  Rev. 
\%  773,  767  ;  Allen  v.  Armstrong,  16  Iowa,  508 ;  Stuart 
V.  Corbin,  25  id.  144  ;  Eldridge  v.  Kuehl,  supra. 

in.  Much  is  said  in  the  instructions  about  fraud  in 
making  and  obtaining  the  deed,  as,  also,  on  defendants' 
part,  in  purchasing  the  land ;  and  the  jury,  it  will  be 
remembered,  found  specially  that  there  was  fraud  in  both. 

I  feel  constrained  to  hold  that  there  was  no  evidence 
whatever  to  warrant  either  the  instruction  or  finding.  It 
is  true  that  a  tax  title  may  be  defeated  if  it  appears  that 
fraud  was  committed  by  either  the  officer  or  the  purchaser 
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in  comiection  with  the  sale.  Last  clause  of  Bev.  §  784. 
Here,  however,  there  was  no  semblance  of  either  legal  or 
actual  fraud,  or  fraud  in  fact,  either  on  the  part  of  the 
purchaser  or  officer.  The  matters  referred  to  as  consti- 
tuting fraud,  as  that  the  land  was  sold  in  gro98^  that  the 
treasurer  made  two  deeds,  and  the  likCf  are  of  such  a 
nature  as  to  defeat,  or  otherwise,  defendants'  title.  This, 
however,  not  upon  the  ground  of  fraud,  but  because  they 
go  to  the  question  of  legal  power,  in  this  method,  to 
invest  defendants  with  the  title.  And  herein  as  we  shall 
see,  is  the  great  and  vital  question  in  the  case,  for  just 
here  the  whole  controversy  hinges. 

lY.  The  defendants  asked  an  instruction  to  the  effect 
that  the  deed  was  prima  facie  evidence  that,  the  taxes 
were  due,  and  that,  if  that  presumption  was  not  rebutted 
by  proof  that  the  land  was  not  subject  to  taxation,  or 
that  the  taxes  had  been  paid,  then  the  treasurer's  duty 
was  to  make  the  sale  and  deed,  and  defendants  would  be 
entitled  to  the  premises  until  the  same  was  set  aside,  etc. 
This  was  properly  refused.  And  this,  to  say  nothing  more 
because  it  denied  to  plaintiff  the  right  to  rebut  the  pre- 
sumption arising  from  the  deed,  by  proof  of  redemption. 
By  the  law  it  is  expressly  provided  that  the  deed  may  be 
defeated  by  proof  that  the  property  was  redeemed  from 
the  sale.  The  instruction  was,  therefore,  not  correct  as 
an  abstract  proposition,  and,  as  asked,  would  have  mis- 
stated the  law.  Not  only  so,  but  it  ignores  the  right  of  the 
owner  to  resist  the  validity  of  the  tax  title  upon  the  ground 
of  fraud.  And  this  he  may  do,  in  my  judgment,  under 
the  statute  and  our  system  of  pleading,  without  averring  it 
in  his  petition  or  by  replication.  He  conld  do  it  in  ordinaiy 
cases,  certainly,  without  replication,  when  there  is  no  set- 
off, counterclaim  or  cross  demand.  Rev.  §  2895.  And 
the  language  of  section  784:  '^In  all  cases  where  the 
owner  of  land  sold  for  taxes  shall  resist  the  validity  of 
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such  tax  title,  such  owiicr  may  show  and  prove  fraud/' 
etc.,  would  not  seem  to  indicate  any  departure  from  the 
rule  of  the  general  statute.  Smith  v.  Milbum,  17  Iowa, 
30,  is  almost  directly  in  point.  And  see  Carleton  v.  Bying- 
ion,  24  id.  172 ;  JVoble  v.  Steamboat  IlUnoia,  23  id.  109  ; 
Finley  v.  Brown,  22  id.  638  (directly  in  point).  Gray  v. 
Early  13  id.  188,  cited  by  appellants,  is  not  in  conflict 
The  party  relying  on  the  fraud,  the  statute  and  the  action, 
were  all  different ;  and  the  case  in  no  just  sense  is  analo- 
gous to  the  one  before  us.  And  see,  also,  Hampton  v. 
Stale  Bank,  25  Iowa,  593. 

V.  As  already  suggested,  these  views  would  result  in 
the  reversal  of  the  case.  They  leave  untouched,  how- 
ever, other  and  more  vital  questicms — questions  which 
counsel  have  discussed  and  which  must  arise  upon  the 
new  trial.  Indeed,  one  of  them  —  the  validity  of  the 
deed  upon  which  defendants  rely,  the  treasurer  having 
made  one — is  apparently  in  our  pathway  ;  for  plaintiff 
has  the  title  which  entitles  bim  to  maintain  this  action 
and  recover  the  land,  if  defendants  have  not  a  valid  tax 
deed ;  and  this  latter  inquiry  depends,  in  part  at  least, 
and  it  may  be  vitally  as  to  both  parties,  upon  the  question 
whether  the  treasurer  bad  the  power  to  make  this  second 
deed,  whether  made  to  correct  a  mistake  or  eiTor  the 
first,  or  for  any  other  purpose.  Then,  too,  if  he  had  the 
power,  tbe  question  arises,  how  far  is  the  deed  conclusive, 
and  was  the  court  right  in  allowing  plaintiff  to  go  back  of  it 
to  show,  from  the  certificate  and  record  kept  by  the  clerk 
and  treasurer,  that  the  land  was  sold  in  gross,  or  other- 
wise than  as  recited  in  tbe  deed  ?  And  the  latter  inquiiy 
involves  an  examination  of  the  statute,  its  meaning,  and 
the  power  of  the  legislature  to  pass  the  same — inquiries 
which  have  been  frequently  stated  in  this  court,  but,  thus 
&r,  without  solution. 

Believing  that  the  best  interests  of  the  state  demand 
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that  they  should  no  longer  remain  open,  the  subject  of 
epeculation,  doubt  and  uncertainty,  it  has  been  deemed 
advisable  in  this  case  to  arrive,  as  far  as  possible,  at  some 
definite  result ;  and  in  this  conclusion  I  do  most  heartily 
concur. 

And  first  as  to  the  law.  The  deed  is  made  prima  facie 
evidence  that  the  property  was  subject  to  taxation,  that 
the  taxes  wei*e  not  paid,  and  that  there  was  no  redemp- 
tion. Aside  from  the  cases  of  fraud  and  mistake  men- 
tioned in  the  j^rov wo,  in  the  concluding  part  of  the  section 
under  considemtion  (784),  the  party  claiming  adverse  to 
the  tax  deed  is  required  to  show  the  absence  of  one  of 
these  three  things,  where  it  has  been  executed  by  the 
treasurer  substantially  as  required  by  law.  As  to  all 
other  matters  the  deed  is  made  conclusive  evidence.  I 
say  as  to  all  other  matters,  and  this  is  so,  in  ejflfect.  But 
that  all  may  be  the  better  enabled  to  see  the  meaning  of 
the  statute,  I  quote  therefrom  :  The  deed  *' shall  be  con- 
clusive evidence  of  the  following  facts:  1.  That  the 
property  had  been  listed  and  assessed  at  the  time  and  in 
the  manner  required  by  law.  2.  That  the  taxes  were 
levied  according  to  law.  3.  That  the  property  was 
advertised  for  sale  in  the  manner  and  for  the  length  of 
time  required  by  law.  4.  That  the  property  was  sold  for 
taxes,  as  stated  in  the  deed.  5.  That  the  grantee  named 
in  the  deed  was  the  purchaser.  6.  That  the  sale  was 
conducted  in  the  manner  required  by  law.  7.  That  all 
the  prerequisites  of  the  law  were  complied  with  by  all 
the  officers  whose  duty  it  was  to  have  any  part  or 
action  in  any  transaction  relating  to  or  affecting  the  title 
conveyed,  or  purporting  to  be  conveyed,  by  the  deed,  from 
the  listing  and  valuation  of  the  property  up  to  the  execu- 
tion of  the  deed,  both  inclusive ;  and  that  all  things 
required  by  law  to  make  a  good  and  valid  sale,  and  to 
vest  the  title  in  the  purchaser,   were  done,  except  in 
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regard  to  the  three  points  named  in  the  section,  wherein 
the  deed  shall  be  prima  fade  eyidence  only."  If  these 
provisions  are  not  obnoxious  to  constitutional  objections, 
then,  as  the  evidence  offered  by  the  certificate,  records  of 
the  clerk  and  treasurer,  and  the  witness .  Graham,  tended 
to  contradict  the  deed,  and  cannot  be  said  to  come  within 
either  of  the  *' three  points''  named  in  the  statute,  it 
would  follow  that  there  was  error  in  its  reception. 

Are  they  thus  obnoxious  ?  The  argument  against  the 
validity  of  the  statute  in  brief  is  this :  By  the  constitu- 
tion it  is  declared  that  no  person  shall  be  deprived  of  his 
life,  liberty  or  property  without  due  process  of  law.  The 
legislature  may  without  doubt  change  the  common-law 
rules  of  evidence,  and  hence  make  a  tax  deed  jpnma /acta 
evidence  of  all  those  matters  which  by  the  common  law 
bad  to  be  shown  to  admit  it  in  proof;  but  to  declare 
it  conclusive  evidence  of  title,  or  to  give  it  such  conclu- 
sive effect  as  shall  deprive  a  party  of  the  right  to  prove 
the  absence  of  those  matters  which  are  indispensable  to 
the  raising  of  the  tax  or  the  exercise  of  the  taxing  power, 
would  be  judicial  legislation ;  would  deprive  him  of  all 
defense ;  would,  under  the  pretense  of  regulating  reme- 
dies and  giving  rules  of  evidence,  enable  the  law-making 
power  to  violate  the  obligation  of  contracts,  and  divest 
the  citizen  of  his  estate  or  property  without  any,  or  at 
least  without  due,  proccsja  of  law. 

And  having  thus  given  briefly  the  statute  and  argument, 
I  ought,  of  course,  reasonably  and  properly,  to  inquire 
whether  we  have  heretofore  ruled  any  thing  upon  this 
point?  As  already  suggested,  nothing  directly.  And 
yet  there  has  been  much  said  that  will  give  us  more  or 
less  aid.  I  cannot  do  more  than  refer  to  some  of  the 
more  pertinent  cases.  Thus,  in  Allen  v.  ArmMrongj  s^ijpra, 
it  is  said :  '^  If  any  given  step  or  method  in  the  exercise 
of  the  power  of  tax  (as  for  example  the  fact  of  a  levy  by 


406  SUPREME  COURT  OF  IOWA, 

HcCready  ▼.  Sexton  &  Son. 

the  proper  authority)  is  so  indispensable  that  without  it» 
performance  no  tax  can  be  raised,  then  that  step  or 
method,  whatever  it  may  be,  cannot  be  dispensed  with, 
and  with  respect  to  that,  the  owner  cannot  be  concluded, 
from  showing  the  truth,  by  a  mere  legislative  declaration 
to  that  effect"  And  more  might  be  quoted  of  the  same 
purport,  but  this  must  now  suffice. 

In  Adams  v.  Beal,  19  Iowa,  61,  the  question  whether 
the  legislature  might  declare,  in  advance,  that  an  instru- 
ment,/a/«e  in  fact  should  be  conclusive  evidence  of  Ub 
truths  was  stated  but  not  decided. 

Then  in  Corbin  v.  Hill^  21  Iowa,  70,  it  was  said  that  a 
tax  warrant  was  a  material  and  fundamental  step  in  the 
sale,  and  the  righifulness  of  the  sale  must  rest  upon  the 
fact  of  such  warrant,  and  that  the  legislature  could  not 
create  a  presumption  which  should  override  the  fact  or 
estop  the  party  from  proving  the  truth. 

In  Ackley  v.  Sexton,  24  Iowa,  320,  whether  evidence  in 
opposition  to  the  legal  effect  of  the  deed  could  be  given, 
with  several  other  questions,  were  left  undetermined* 
And  while  the  precise  question  now  before  us  was  raised 
and  fully  argued  in  Eldridge  v.  Kuehl,  supra,  yet  for 
the  reason  therein  stated  (the  absence  of  a  member  of  the 
court  at  the  argument)  it  was  not  decided. 

In  McNamara  v.  Estes,  22  Iowa,  246,  it  was  said  that 
recitals  in  a  tax  deed  of  the  fact  of  sale  are  not  coq> 
elusive.  The  owner  may  show,  in  the  face  of  such 
recitals,  that  in  truth  no  sale  was  made.  There  the  offer 
was  to  prove  '*no  sale"  against  the  face  of  the  deed,  and 
not  alleged  irregularities ;  and  because  this  was  denied, 
and  upon  no  other  ground,  the  judgment  was  reversed. 
And  these  cases,  I  believe,  cover  all  that  has  been  said 
upon  the  question.  They  suggest  objections  to  the  stat- 
ute, intimate  difficulties,  lay  down  some  general  rules, 
and  yet  really  leave  open  the  vital  question,  and  untouched 
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the  construction  which  should  be  given  to  the  statute. 
In  several  instances  I  know  tax  titles  have  been  upheld 
(as  in  Allen  v.  Aj^mstrong,  supra ;  Negus  v.  Yancey  (& 
Smith,  22  id.  57 ;  S.  (7.,  23  id.  417  ;  Finley  v.  Broion, 
22  id.  538,  and  others  which  might  be  cited)  and  yet  it  ia 
but  proper  to  say  that  in  these  cases  the  question  now 
before  us  was  neither  raised  nor  decided. 

What  construction,  then,  should  the  statute  receive  ? 
I  think  it  may  be  so  construed  as  to  uphold  its  every  pro- 
vision, without  constitutional  conflict.  And  here  I  may 
be  allowed  to  suggest  some  matters  of  a  general  nature. 

This  law  has  remained  upon  the  statute  book  for  more 
than  ten  years.  In  that  time  the  legislature  has  been  in 
regular  and  extra  session  seven  times  ;  and  yet  this  sec- 
tion has  not  been  repealed,  nor  in  any  way  modified  or 
amended.  This  is  most  unusual  as  applied  to  the  revenue 
laws.  And  when  we  consider,  in  addition,  that  this  act 
was  passed  at  a  time  when  the  revenue  remained  largely 
uncollected,  and  was  intended  to  meet  and  coiTect  an 
admitted  evil,  we  have  an  argument,  so  far  as  legisla- 
tive interpretation  goes,  in  favor  of  the  validity  of  this 
statute.  Then,  again,  I  have  nothing  to  do  with  its 
rigor,  its  severity  or  its  policy.  My  duty  is  to  execute 
the  law  as  given  me,  if  not  in  conflict  with  the  constitu- 
tion. And  this  I  am  to  do,  however  reluctant  I  may  be 
to  encourage  the  cupidity  of  the  heartless  speculator  iu 
his  neighbors'  misfortunes  and  necessities,  in  this  just  as 
in  all  other  cases. 

A  step  or  matter  so  indispensable  that  without  its 
performance  no  tax  can  be  raised,  cannot  be  omitted. 
Allen  V.  Armstrongy  supra.  This  is  plain  enough.  An 
illustration  of  this  general  thought  is  found  in  the  case 
there  put  of  *'the  fact  of  levy,"  and  afterward  more 
pointedly  applied  in  McNamara  v.  EsteSy  supra.  So, 
too,  in  the  case  of  a  tax  warrant,  the  fact  of  its  existence* 
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Corbin  T.  JESll,  supra.  Such  matters,  both  logically  and 
rightly,  go  to  the  very  foundation  of  the  exercise  of  the 
power  to  selL  And  if  the  legislature  have  undertaken  to 
declare  that  these  essentials  may  be  dispensed  with,  the 
act  is  Toid.  This,  however,  I  do  not  believe  was  ever 
intended.  One  or  two  illustrations  drawn  from  the  stat- 
ute will  serve  to  present  my  views.  The  deed  is  made 
conclusive  evidence  'Uhat  the  property  has  been  listed 
and  assessed  at  the  time  and  in  the  manner  required  by 
lawJ^  But  this  does  not  exclude  evidence  that  there  was 
no  liaiing  and  no  ossessmenL  Without  these,  in  fact,  the 
tax  could  not  be  raised.  If,  however,  the  property  was 
listed  and  assessed,  then  the  deed  is  conclusive  evidence 
that  the  officers  having  the  same  in  charge  discharged 
their  duty ;  that  these  things  were  done  ''  in  the  manner 
and  at  the  time  required  by  law."  In  other  words,  as  to 
the  manner  of  doing  these  things,  the  deed  protects  the 
purchaser,  but  does  not  conclude  the  owner  as  to  the  ^oc^ 
And  an  examination  of  Allen  v.  Armstrong^  aupra^  will 
show  that  upon  no  other  principle  can  that  case  be  sup- 
ported, and  so  of  the  other  cases  referred  to  above.  If 
this  is  not  so— if  this  view  is  not  correct — then  why  not 
say  that  the  deed  shall  be  conclusive  evidence  that  the 
property  "  was  listed  and  assessed  ?  "  Why  the  words,  "at 
the  time  and  in  the  manner  required  by  law  ? "  These 
latter  words  are  to  me  most  significant,  and  they  wiU  be 
esteemed  the  more  so,  when  we  see  that  they  are  found, 
either  these  words  or  others  of  like  import,  in  connection 
with  all  those  matters  of  which  the  deed  is  made  conclu- 
sive evidence.  Thus  the  deed  is  conclusive  evidence  that 
the  taxes  were  levied  according  to  law  ;  that  the  property 
was  advertised  in  the  manner  and  for  the  time  required 
by  law,  and  so  on.  But  the  legislature  never  intended  to 
say  that  the  owner  was  concluded  from  showing  that  there 
never  was  any  tax  levied  ;  that  there  never  was  any  notice 
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and  never  any  sale.  There  is  a  broad  distinction  between 
an  entire  failure  to  exercise  a  power  and  its  defective 
exercise.  And  hence  the  township  clerk  could  not  levy 
the  tax,  nor  could  the  governor  of  the.  state  make  the 
sale,  for  they  have  neither  the  power  nor  the  semblance 
of  power  to  do  these  things ;  the  whole  and  every  part  of 
their  proceedings  would  be  void.  And  could  not  these 
facts  be  shown?  Certainly,  and  this,  because  in  such  case 
there  was  no  levy,  no  taxation,  no  tax  to  be  paid,  no 
penalty  arising;  all  was  void,  and  void  things  are  no 
things,  and  no  one  is  concluded. 

So,  too,  if  the  treasurer  should,  without  a  Itvy^  vnihovJt 
notice  of  any  kind,  and  withovl  a  aale,  make  a  deed,  no 
one  would  pretend  that  such  a  deed  would  be  conclusive 
evidence  that  the  law  had  been  complied  with.  In  that 
case  there  would  be  an  entire  failure  to  exercise  the 
power,  and  not  a  defective  exercise  of  it,  in  the  several 
particulars  leading  to  the  ultimate  act  of  making  the 
deed.  And  then  the  thought  might  be  fui-ther  illustrated 
by  reference  to  other  provisions  in  this  connection,  but 
these  must  suffice. 

But  I  am  reminded  that  the  seventh  subdivision  of  the 
section  means  more  than  this,  for  that  this  declares  that 
the  owner,  before  he  can  defeat  the  title  of  the  purchaser, 
must  show  the  absence  of  one  of  the  three  things  of 
which  the  deed  is  made  hut  prima  fa^e  evidence  ;  that  to 
fihow  anything  else  will  avail  nothing.     To  this  I  answei  : 

First.  The  property  must  be  held  by  the  purchaser, 
•'  under  and  by  virtue  of  a  deed  executed  substantially  as 
aforesaid,"  or  as  required  by  law.  If  there  was  no  power 
then  in  no  sense  was  the  deed  executed  substantially  as 
required.  But  if  there  was  power,  and  that  power  was 
irregularly  exercised,  then  the  matters  are  between  the 
treasurer  and  the  owner.  The  purchaser  is  protected,  for, 
as  to  him,  the  law  was  substantially  complied  with. 

Vol.  XXIX. — 52 


410  SUPREME  COURT  OF  IOWA, 

McCready  v.  Sexton  &  Son. 

Second.  If  there  was  no  attempt  to  exercise  the  power 
to  list  and  assess  the  property,  to  make  the  levy,  to  give 
notice,  and  to  sell,  then  the  property  was  not  subject  to 
taxation,  there  were  no  taxes  to  pay,  no  sale  from  which 
to  redeem.  I  say  there  was  none,  for  there  was  none  in 
law.  If  taxation  (but  without  law),  and  sale  m  fcuct 
then,  under  any  statute,  and  under  any  rule  of  common 
sense  or  law,  the  proceedings  would  be  the  merest  sham. 
And  as,  by  the  statute,  it  is  competent  to  show  that  the 
property  was  not  subject  to  taxatiou  (for  the  deed  is  only 
prima  facie  evidence  of  this  fact),  I  know  of  no  more 
ejSectual  way  of  doing  this,  than  to  show  that  neither  this 
nor  any  other  property  was  ever  listed  or  assessed, — that 
there  never  was  any  levy. 

In  this  way  it  would  appear  as  efifectually  that  the 
property  was  not  subject  to  taxation  as  though/  the  proof 
showed  that  it  belonged  to  the  state,  to  «  county,  or  to  a 
church,  at  the  time  of  the  levy  and  sale.  For  it  would 
neither  be  subject  to  taxation,  nor  would  there  be  any 
taxes  to  pay. 

Hiird.  The  other  view  renders  it  necessary  to  defeat 
the  legislative  will  as  clearly  expressed,  because  in  conflict 
with  the  constitution.  And  this,  I  need  not  say,  is  to  be 
avoided  if  possible.  This  alone  ought  to  be  sufficient  to 
sustain  my  position  ;  for  in  this  way,  as  I  conceive  may 
the  law  be  carried  out.  In  any  other  we  must  declare  it 
invalid  and  unconstitutional,  a  duty  always  delicate,  and 
never  to  be  exercised  except  in  the  clearest  case.  Our 
duty  is  to  seek  a  construction  which  shall  uphold  the  law, 
and  not  to  resort  to  the  most  responsible  power  unless  its 
exercise  becomes  unavoidable.  The  infraction,  it  is 
admitted  must  be  plain  and  palpable  ;  and  though  I  may 
not  be  satisfied  of  its  constitutionality,  yet  if  not  satisfied 
of  its  unconstitutionality,  my  duty  to  sustain  the  law  is 
plain.     Here,  then,  are  two  constructions,  one  consistent 
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with  the  constitution,  and  the  other  violative  of  it  Which 
shall  we  adopt  ?  The  answer,  it  seems  to  me,  is  and 
ought  to  be  easy. 

Fourth. — ^The  construction  violates  no  rule  of  right,  of 
law,  or  of  evidence.  Without  such  a  statute  as  ours  as  to 
the  effect  of  the  deed,  it  would  be  evidence  of  nothing, 
not  even  of  its  execution.  The  burden  would  be  upon 
the  party  claiming  under  it  to  show  a  strict  compliance 
with  all  the  provisions  of  the  statute,  by  all  the  officers 
having  its  execution  in  charge.  In  the  several  states  in<> 
novations,  radical  or  otherwise,  have  been  made  from 
time  to  time  upon  this  rule  of  the  common  law,  and  this 
is  true  looking  at  the  legislation  of  our  own  state.  Thus 
by  the  law  of  1844  (ch.  21,  §  66,  p.  38),  the  deed  was 
given  the  same  force  and  effect  as  deeds  made  by  sheriff 
upon  sales  under  execution  from  the  district  coui-t.  And 
this  same  rule  was  declared  by  the  act  of  1847.  Ch.  100, 
^  57,  p.  146.  The  code  of  1851  (ch.  37,  §  503),  on  the 
other  hand,  made  the  deed  presumptive  evidence  of  the 
regularity  of  all  prior  proceedings.  And  this  was  followed 
literally  in  the  act  of  1858.  Ch.  152,  %  56.  In  Michigan 
the  rule  at  one  time  was,  that  the  deed  vested  an  absolute 
estate  in  fee  simple,  and  should  be  conclusive  evidence 
that  the  sale  was  regular,  according  to  the  provisions  of 
the  act.  So  in  New  York,  that  it  '*  shall  be  conclusive 
evidence  of  the  regularity  of  the  sale."  In  Tennessee, 
that  it  shall  be  prima  facie  evidence  of  a  compliance 
with  the  prerequisites  of  the  law;  and  others  might 
be  cited.  See  Blackwell,  Tax  Tit  82,  et  seq.  In  none 
of  these  have  we  such  a  statute  as  the  one  now  before 
us.  It  is  true  that  of  Illinois,  contained  in  Hinman  v. 
Pope,  1  Gilmn.  131,  is  in  many  respects  like  ours.  But 
there  the  law  required  a  report  or  return  of  delinquents 
to  the  circuit  court,  the  entry  of  judgment  and  pre- 
cept to  sell,  etc.     It   was  held  that  the  party  claiming 


412  SUPREMB  COURT  OF  IOWA, 

If cCready  v.  Sexton  h  Son. 

under  the  deed  must  produce  a  judgment  before  reading 
his  deed  in  evidence,  for  the  law  had  not  declared  it  to  be 
evidence  of  that  fact.  The  efl'oct,  however,  of  the  con- 
clusive part  of  the  statute,  so  far  as  related  to  any  con- 
stitutional question,  was  neither  suggested  nor  discussed. 
In  Qurry  v.  Hinman^  11  Illiiiois,  428,  the  language  of 
Cabteb,  J.,  is  quite  apposite  to  the  present  question,  for 
I  too  should  be  very  **  loth  to  say  that  the  legislature  in- 
tended to  create  a  permanent  disability,  which  the  party 
could  by  no  possibility  remove.  To  debar  an  innocent 
party  altogether  of  the  privilege  to  prosecute  or  de- 
fend a  right  in  a  court  of  justice  is  equivalent  to  taking 
the  right  from  him  altogether.  The  latter  the  legislature 
caimot  constitutionally  do,  the  former  we  will  not  pre- 
sume they  intended  to  do." 

Fifth.  This  is  a  rule  of  evidence.  The  party  failed  to 
pay  his  taxes  upon  property  subject  to  taxation,  and  alao 
failed  to  redeem.  We  say  this,  because  he  is  at  liberty  to 
show  otherwise  if  he  can.  Failing  to  do  this,  he  has 
failed  in  the  discharge  of  a  duty  which  every  man  owes 
the  government.  He  is  no  longer  strictly  innocent.  EQs 
property  is  liable  for  its  due  proportion  of  the  public  bur- 
dens. The  law-making  power  inquires.  How  can  this 
duty,  as  to  such  delinquent,  best  be  enforced  ?  The  an- 
swer is  not,  as  heretofore,  by  declaring  the  deed  as  effec- 
tual as  that  of  the  sheriff  in  execution  sales,  nor  by  making 
it  prima  facie  evidence  merely  of  the  regularity  of  all 
prior  proceedings,  but  concliuive,  not  of  those  matters 
essential  and  indispensable  to  the  exercise  of  power,  nor 
of  the  fact  of  such  exercise,  but  that  the  levy  made  (one 
being  made)  was  according  to  the  law  ;  and  so  as  to  the 
other  requirements,  debarring  the  party  of  the  right  to 
show  departure  from  the  provisions  of  the  statute,  which 
under  the  rule  requiring  proof  of  actual  compliance^ 
would  defeat  the   sale.     The  party  has  thus  preserved 
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to  him  every  right  which  he  can  reasonably  ask  to  defend 
himself  in  a  court  of  justice. 

Sixth,  By  no  means  disposed  to  extend  the  operation  of 
the  law  beyond  its  words,  I  must  still  remember  that  it 
is  quite  a  mistake  to  suppose  that  the  owner  of  the  land 
is  deprived  of  all  defense,  or  that  he  loses  any  safeguard 
which  he  has  a  right  to  claim  as  essential  to  the  protec- 
tion of  his  estate.  It  is  not  as  though  the  statute  had 
made  the  deed  conclusive  of  every  thing  or  upon  every 
point  The  argument  against  such  legislation  would  of 
course  be  unanswerable,  and  the  authorities,  I  admit,  are 
all  one  way.  In  this  case,  in  addition  to  the  protection 
already  suggested,  there  remains  the  most  important  pro- 
vision securing  the  owner  ^  against  the  mistake  of  the 
treasurer  in  making  his  entry  of  payment,  and  the  still 
more  important  one  protecting  him  against  the  fraud  of 
the  officer  or  purchaser.  Under  this  latter  provision  the 
field  is  almost  boundless.  And  under  such  a  statute,  to 
say  that  a  party  is  precluded  from  all  defenses,  that  he  is 
deprived  of  his  property  without  due  process  of  law,  that 
he  cannot  prove  the  absence  of  those  matters  indispensable 
to  the  protection  of  his  estate,  is,  to  my  mind,  without  the 
least  warrant  either  in  reason  or  upon  authority.  No  case 
can  be  found,  in  my  opinion,  holding  such  a  statute 
invalid.  We  should  not  make  haste  to  furnish  one.  It 
is  not  a  case  where,  in  the  forcible  language  of  Adams  v. 
BealCj  19  Iowa,  61,  an  instrument,  false  in  fact,  is  declared 
to  be  conclusive  evidence  of  its  truth.  For  if  false,  the 
falsehood  relates  to  those  matters  which  belong  more  to 
the  orderly  conduct  of  the  proceedings  than  to  matters 
ind^'^spensable  (the  latter  is  otherwise  provided  for  and 
secured),  and,  therefore,  whether  true  or  false  is  quite 
unimportant.  Not  only  so,  but  suppose  it  to  be  so,  that  it 
really  declares  that  the  false  is  true  ?  What  is  this  more 
than  the  application  of  the  doctrine  of  estoppel  ?    The 
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tax  payer,  there  being  no  mistake  nor  fraud,  has  failed 
to  pay  his  tax  upon  property  liable  to  taxation,  and  to 
redeem  after  the  sale,  and  now  the  law  says,  because  of 
this  failure  you  are  estopped,  there  being  a  sale,  from 
denying  that  it  was  conducted  in  the  manner  required  by 
law.  The  rule  is  a  familiar  one,  and,  in  other  cases,  of 
eveiy-day  application.  I  remark  in  conclusion,  on  this 
part  of  the  case,  that  I  do  not  forget  that  in  Ohilds  y. 
Shovjer,  18  id.  261,  it  was  held  that  the  party  claim- 
ing under  the  tax  deed  might  show,  notwithstanding  its 
recital,  that  the  property  was  not  sold  for  a  gross  sum. 
There,  however,  he  was  seeking  to  recover  for  his  improve- 
ments under  the  '*  occupying  claimant  law,"  and  claimed 
to  have  color  of  title  as  a  purchaser,  in  good  faith,  at  a  tax 
sale.  The  proof  was  admitted  in  aid  of  and  to  support 
an  equity.  The  question  was  in  equity,  and  a  large 
element  was  the  good  faith  of  the  purchaser.  If  he  pur- 
chased in  good  faith,  and  in  separate  parcels,  and  made 
his  improvements  in  like  good  faith,  the  recital  in  the 
deed,  it  was  held,  should  not  conclude  him.  Then  the 
question  of  title  was  out  of  the  way.  That  had  already- 
been  adjudged  against  the  occupying  claimant,  as  the 
very  statement  of  the  case  presupposes.  So,  too,  I  know 
that  in  Boardman  v.  Bourne^  20  id.  134  (and  cases 
following  it),  we  held,  notwithstanding  this  statute,  that 
if  the  deed  showed  upon  its  face  a  departure  from  the 
provisions  of  the  law,  it  was  logically  as  well  as  legally- 
absurd  to  say  that  it  was  conclusive  evidence  that  the 
sale  was  conducted  in  the  manner  required  by  law.  And 
so  I  say  yet.  But  this  is  quite  another  thing  from  allow- 
ing a  party  to  go  back  of  the  deed  and  contradict  its 
recitals,  as  to  those  matters,  of  which,  as  I  have  attempted 
to  explain,  it  is  made  conclusive  evidence. 

I  may  be  allowed  to  cite,  in  conclusion,  the  following 
cases,  bearing  more  or  less  directly  upon  the  question 
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discussed :  McNamara  y.  Ustea^  22  Iowa,  259  ;  Torrey 
V.  MUhwry  21  Pick.  67  ;  Kelley  v.  Corson,  11  Wis.  1 ; 
Tollman  v.  Janesville,  17  id.  71;  People  v.  Seymour, 
16  Cal.  332  ;  Etch  v.  Flanders,  39  N.  H.  304 ;  Jackson 
V.  Morse,  18  Johns.  441.  My  mind,  then,  is  that  the 
statate  as  above  constiiied  is  constitutional.  The  deed  is 
receivable  in  evidence  without  proof  of  compliance  with 
tiie  steps  leading  to  the  sale. 

If  the  intention  was  to  make  the  deed  conclusive  evi- 
dence of  the  fact  of  levy,  sale,  etc.,  then  I  believe  the  rule 
stated  in  the  foregoing  opinion — that  the  statute  may  be 
held  valid  as  to  all  except  its  "  concltisive  featare^^  —  may 
be  sustained.  But,  according  to  my  construction,  the  deed 
goes  in  evidence  without  further  proof,  and  carries  with  it 
the  title,  unless  defeated  because  of  the  omission  of  one  of 
those  essentials  of  which  it  is  made  hxkt  piima  fa/de  evi«i 
dence  ;  but  does  not  conclude  the  party  from  showing  that 
there  was  in  fact  no  levy,  no  sale  and  the  like,  while  it  is 
conclusive,  that,  if  a  levy,  it  was  made  according  to  law  ; 
H  9k  sale,  it  was  conducted  in  the  manner  reqmred  bylato^ 
and  so  of  other  matters  in  the  same  connection. 

YI.  It  now  remains  to  inquire  whether  the  treasurer  had 
the  power  to  make  a  second  deed,  or,  in  other  words, 
having  once  made  a  deed,  was  his  power,  in  this  respect 
(when  exercised  voluntarily),  entirely  exhausted  pr  at  an 
end,  and  did  the  one  now  under  consideration,  or  could  it, 
convey  any  title  ?  And  here  I  confess  to  more  doubt 
than  upon  any  question  arising  in  the  case.  If  the  power 
was  exhausted  upon  the  making  of  the  first  deed,  then  it 
was  competent  to  show  that  fact,  for  In  no  other  way 
could  the  plaintiff  more  effectually  defeat  a  recovery  upon 
the  one  offered  in  evidence.  And  the  inquiry  here  is,  as 
to  the  effect  of  this  first  deed,  rather  than  the  method 
taken  for  proving  it     For,  if  this  was  technically  irregu- 
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lar,  the  fact  of  its  existence  remains  undisputed*     And 
this  is  what  endangers  the  defense. 

In  Finley  v.  Brown^  22  Iowa,  538,  both  deeds  were 
admitted  in  evidence,  the  treasurer,  because,  of  a  sup- 
posed informality  in  the  first,  being  prevailed  upon  to 
make  the  second  instanter.  This,  as  is  inferred  from  the 
opinion,  cured  the  mistake,  and  it  was  held  that  the  plain- 
tiff (the  owner  of  the  land)  suffered  no  prejudice  thereby, 
and  could  not  complain.  I  admit  that  while  the  question 
of  power  to  make  the  second  deed  is  not  discussed,  the 
decision  could  not  well  have  been  made  without  either 
taking  it  for  granted,  or  holdmg  it  to  exist  either  under 
the  statute  or  upon  general  principles. 

By  am  v.  Oooh^  21  Iowa,  392,  was  in  equity,  the  plain- 
tiff (owner  of  the  tax  title)  claiming  that  defendant  held 
the  property  in  trust  for  him.  It  was  found,  however, 
that  the  tax  deed  was  invalid,  because  of  the  defect  ruled 
in  Boardman  v.  Bourne,  supra,  and  plaintiff  claimed  that 
defendant  (the  treasurer)  should  be  decreed  to  make  a 
new  and  good  deed  in  conformity  with  the  facts  as  shown 
by  the  certificate  of  sale  and  otherwise.  It  was  held, 
however,  that  the  petition  was  not  framed  with  any  such 
view,  that  it  sought  no  such  relief,  and  thus,  again,  the 
question  of  right  to  compel,  and  power  to  execute,  was 
left  undetermined.  In  Ackley  v.  Sexton,  26  id.  320,  the 
precise  question,  *' whether  the  treasurer,  having  made 
one  deed,  can  subsequently,  upon  his  own  motion  make 
another,  reciting  differently  the  facts  concerning  the 
records  of  sale,''  is  stated,  but  all  expression  of  opinion 
therein  expressly  withheld. 

In  Harper  v.  Sexton,  22  Iowa,  442,  the  tax  title  purchaser, 
having  a  defective  deed  (as  in  Boardman  v.  Bourne, 
eupra),  by  his  cross-petition  making  the  treasurer  a  party, 
sought  the  execution  of  a  good  and  valid  deed,  etc.  The 
prayer  was  treated  in  the  nutm'e  of  one  for  a  specific  per- 
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formance  ;  but  was  denied  because  the  consideration  was 
not  adequate,  the  contract  not  fair  in  all  its  pai*ts,  and  for 
other  reasons.  As  bearing  upon  the  question  now  before 
us,  it  was  said  :  '*  It  is  doubtless  true  that  the  relief  asked 
might  in  a  proper  and  clear  case  be  obtained  by  manda- 
mtis,  or  possibly  by  suit  in  equity." 

These  are  all  the  cases  in  this  court  bearing  upon  the 
question.  If  it  be  said  that  Finley  y.  Brown  recognizes 
tiie  right  to  make  a  second  deed,  its  circumstances  and 
what  ia  really  decided  must  not  be  overlooked,  nor  the 
further  fact  that  the  other  cases  cited  (and  especially 
Ackley  v.  Sexton^  decided  afterward)  are  hardly  in  accord 
with  such  a  construction.  Certain  it  is,  there  would  be 
little  use  of  ** expressly  withholding  an  opinion"  upon 
the  subject  if  it  had  been  determined.  I  think,  therefore, 
the  correct  view  is,  that  the  precise  question  hiis  never 
been  authoritatively  determined  by  this  court,  and  that 
we  now  pa^  upon  it  for  the  first  time,  as  one  of  power. 

And  here  it  must  be  borne  in  mind,  that  the  inquiry  is 
not  whether  a  court  by  mandamua^  or  proceeding  in 
equity,  could  compel  the  execution  of  a  new  deed,  so  as 
to  conform  to  the  actual  facts,  but  Whether  the  treasurer 
can,  upon  his  own  motion,  at  the  request  of  the  grantee, 
or  otherwise,  make  a  second  deed.  As  to  the  power  of 
the  court,  however,  in  such  cases,  see  Gwynne  v.  Nei^- 
toanger,  20  Ohio,  556,  and  also  what  is  quoted  above  from 
Harper  v.  Sexton^  and  the  authorities  there  cited.  But 
as  to  the  power  of  the  treasurer,  my  opinion  is,  that  he 
cannot,  without  an  order  of  couii:,  make  a  second  deed. 
The  law  requires  him  to  make  a  deed  immediately  after 
the  expiration  of  three  years,  from  the  date  of  the  sale, 
for  each  lot,  and  deliver  it  to  the  purchaser.  His  power 
to  thus  convey  i»  derived  from  the  statute,  and  from  this 
alone.     Without  it,  his  deed  would  be  the  merest  nullity. 

Nowhere,   even  by  the  remotest  implication,  is  the 

Vox*,  xxix. — 53 
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power  given  to  make  more  than  one  deed.  If  he  caa 
make  two,  then  a  hundred,  and  there  is  no  end  to  the 
confusion  which  he  and  the  tax  purchaser  (or  he  alone) 
might  create  as  to  titles,  by  his  efforts  to  make  good  his 
mistakes,  and  effectually  pass  the  estate  of  another.  The 
want  of  stalutary  power^  in  view  of  the  strict  rule 
obtaining,  and  by  all  courts  recognized  in  this  class  of 
cases,  and  in  relation  to  these  sales,  ought  to  be  suf 
ficieut  to  settle  the  question.  And  this,  again,  because 
he  is  a  mere  ministerial  officer,  having  no  judicial  fimc- 
tions,  and  his  power  of  amendment  was  never  recognized 
or  admitted  even  at  common  law.  For  this,  too,  there  is 
the  greater  reason,  whether  we  measure  his  powers  by  the 
statute  or  common  law,  when  we  refer  to  the  conclusive- 
ness, under  any  construction,  given  to  these  deeds  by  the 
law  itself.  All  matters  of  power  being  satisfactorily 
adjusted,  as  explained  and  discussed  in  the  preceding  part 
of  this  opinion,  the  deed,  in  my  view,  becomes  conclu* 
sive.  And  this  cancliunve  instrument  we  are  called  upon 
to  hold  the  treasurer  may  execute  months  after  the  expi- 
ration of  the  time  for  redemption,  and  though  be  may 
have  made  a  dozen  or  more  prior  deeds  to  the  same  land 
upon  the  same  sale.  This,  too,  without  notice  to  the 
owner  and  without  opportunity  to  be  heard  or  to  contest 
his  action,  until  he  is  literally  bound  hand  and  foot  by  a 
conclusive  deed.  For  these  subsequent  deeds,  if  valid, 
are  as  conclusive  as  the  first  I  know  of  no  distinction, 
nor  good  reason  for  any.  It  seems  to  me,  further,  that 
the  rule  is  a  dangerous  one,  and  not  warranted  either  by 
principle  or  the  law.  The  tax  purchaser  claims  under  an 
unequal  bargain,  and  his  is,  therefore,  a  claim  of  strict 
right.  He  claims  by  the  law,  and  by  that  law  let  his 
pretensions  be  judged.  Beed  y.  Mof*tonj  9  Mo.  878  ;  and 
see  Moore  v.  Broum^  4  McLe^m,  211 ;  J^amum  v.  Buffnm^ 
4  Cush.  260 ;  People  v.  Mayor,  10  Wend.  395.     Then, 
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again,  the  statute  is  largely  penal  in  its  nature  and 
nothing  should,  therefore,  be  taken  by  implication  or 
intendment  Not  only  so,  but  it  would  open  a  door 
for  fraud,  dangerous  to  the  utmost  degree.  K  it  be  said 
that  this,  when  shown,  would  defeat  the  title,  the  answer 
is,  the  amendment  is  made  in  the  absence  of  the  owner 
and  without  his  knowledge,  not  under  the  eye,  and  by 
the  order  of  the  court,  and  the  very  difficulty,  not  to  say 
impossibility  of  establishing  the  fi'aud,  is  of  itself  a  suf- 
ficient answer  to  the  suggestion.  Then,  too,  the  making 
of  a  deed  is  to  some  extent  the  exercise  of  an  act  of 
ownership  over  the  estate  of  another.  This  should  never 
be  permitted  unless  the  consent  of  such  owner  has  been 
obtained,  if  not  expressly,  then  by  implication. 

If  given  expressly,  or  by  written  authority,  well  and 
good ;  if  by  positive  law,  to  which  he  is  presumed  to 
assent,  then  the  power  is  to  be  exercised  under  the  terms 
and  restrictions  imposed  therein  as  to  the  mode  of  exe- 
cuting it  I  do  not  admit  the  applicability  of  the  doc- 
trine, that  what  one  may  be  compelled  to  do  by  judicial 
proceeding  he  may  do  voluntarily. 

In  principle  this  cannot  be  so,  as  to  a  case  of  this  kind, 
where  the  officer  has  no  judicial  powers  ;  where  he  is  not 
vested  with  discretion  ;  where  he  is  a  creature  of  the  stat- 
ute ;  and  where  he  volunteers  to  act  in  relation  to  the  title 
and  estate  of  another.  The  trouble  with  the  argument 
is,  that  the  treasurer  has  no  power  to  do  this  thing  at  his 
own  will,  and  when  the  court  makes  the  order  he  finds 
in  that  the  authority.  An  individual  acting  for  himself, 
and  concerning  his  own  afiaii's  or  property,  needs  no  such 
authority  ;  and  hence,  if  he  does  voluntarily  what  he 
might  be  compelled  to  do,  it  is  all  right 

To  illustrate  fui-ther :  One  under  age  might,  in  a  court 
of  equity,  perhaps  be  compelled  to  execute  or  surrender 
the  fruits  of  a  contract,  while  his  attempted  ratification 
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of  it  would  be  utterly  varueless.  So  oue  occupying  a  trust 
relation  shall  not  purchase  property  sold  by  him  under 
the  power  creating  the  trust,  and  the  court  will  not  stop  to 
inquire,  when  asked  to  set  it  aside,  whether  there  was  prej- 
udice or  not.  And  yet,  by  proceedings  in  court,  to  which 
all  interested  were  parties,  the  chancellor  might,  properly 
guarding  the  rights  of  the  beneficiary,  provide  for  such  a 
sale  and  purchase.  Other  illustrations  might  be  given, 
but  these  convey  the  distinction  which,  I  think,  obtaina. 
More  than  this,  I  cannot  do  at  this  time.  For  these  rea- 
sons I  do  not  believe  the  treasurer  has  th^  power,  upon 
his  own  motion,  to  make  a  second  deed.  If  there  has 
been  a  mistake  ;  if  the  first  deed  is  informal ;  if  it  fails 
to  contain  the  essential  recitals ;  if,  for  any  reason,  the 
party  is  entitled  to  a  corrected  one  or  new  deed,  let  him 
go  to  the  courts  ;  let  the  parties  there  be  heard,  and  not 
permit  a  mere  ministerial  officer,  at  his  own  volition, 
without  statutory  waiTant  therefor,  to  interfere  and  tamper 
with  the  estate  of  another,  until  a  good  title  is  tinkered 
up  in  one  who  takes  uuder  the  law  and  should  be  judged 
by  its  terms.  I  admit  the  question  is  not  free  from  difil- 
culty,  nor  by  any  means  clear  upon  authority.  The 
adjudged  cases  in  other  states  are,  perhaps  against  me. 
They  are  not  under  a  statute  like  ours  however.  I 
believe  I  am  correct  upon  principle,  and  there  I  stand. 

As  defendants  rely  upon  this  second  deed,  and  as  I  deny 
the  power  of  the  treasurer  to  make  the  same,  it  follows, 
in  my  opinion,  that  they  have  no  title,  and  as  a  conse- 
quence, they  are  in  no  position  to  resist  plaintiff's  recovery, 
who  aside  from  this  deed,  has  the  undisputed  title  and 
right  to  possession.  I  would  not,  therefore,  disturb  the 
judgment  below. 

A  majority  of  the  court  conclude  otherwise,  however, 
and  the  order  of  reversal  must  be  entered. 
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Pabkeb  et  ah  v.  Sexton  &  Son. 

1.  Tax  sale :  wherb  part  ov  tax  is  illigal.  Where  a  tax  sale  Is 
made  for  an  aggregate  tax,  a  part  only  of  which  is  illegal,  such  illegal 
tax  will  not  affect  the  validity  of  the  sale,  or  the  right  and  title  copveyed 
by  the  treasurer's  deed.  Eldridge  v.  Kuehl,  27  Iowa,  160 1  Rev.  §§ 
758, 762. 

2.   POWER  ov  TREASURER  TO  XAKE  SECOND   DEED.      The   pOWCF  of  the 

treasurer  to  make  a  second  and  corrected  deed,  conveying  the  title, 
when  the  first  deed  is  defective  or  void,  is  affirmed.  Following  McCready 
V.  Sexton f  ante,  866.    Wright,  J.  dissenting j  as  in  that  case. 

I.  —  TAX  WARRANT.  The  iax  warrant  is  not  an  essential  step  or  &ct 
in  a  tax  sale.  The  power  of  the  treasurer  to  sell  is  derived  from 
the  statute  directly,  and  it  is  immaterial  whether  the  tax  warrant  has  a 
seal  or  was  Issued  by  order  of  the  board  of  supervisors,  or  even  whether 
there  was  a  tax  warrant. 

4. The  case  of  Corbin  v.  Hill,  21  Iowa,  70,  connmiented  on  and  ex- 
plained. • 

Appeal  from  Dallas  District  Court. 

Wednesday,  August  31. 

Suit  in  equity  to  quiet  title  in  plaintiffs  to  an  undivided 
half  of  the  south  half  of  the  noi*th-east  quar:ter  of  section 
twenty,  and  to  the  whole  of  the  south-east  quarter  of  the 
north-east  quarter  of  section  thirty-six,  all  in  township 
eighty  one,  north  of  range  twenty-six  west  of  the  fifth 
principal  meridian.  The  plaintiflSs  aver  their  ownership 
thereof,  and  that  defendants  claim  ownership  of  tho  same 
by  tax  title,  which  they  aver  is  void  by  reason  of  certain 
alleged  irregularities  in  the  assessment,  levy,  sale  and 
<5onveyance  for  taxes.  The  defendants,  by  answer,  deny 
plaintiffs'  ownership  of  the  land  and  the  other  averments 
of  the  petition,  and  claim  title  to  the  whole  of  it  under 
tax  sale  and  deed,  which  they  aver  were  regular  and  valid. 

Trial  by  the  first  method.     The  plaintifis  introduced 
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the  duplicate  of  origiDal  entry  of  the  land,  showing  the 
entry  of  the  first  two  named  parcels  by  Lafayette  Parker 
and  Nathan  McDowell  jointly,  and  of  the  last  by  Lafayette 
Parker  alone ;  they  then  introduced  the  deposition  of 
Jonathan  Parker,  showing  that  Lafayette  Parker  died  in 
1855,  leaving  plaintiffs  as  his  only  heirs  at  law ;  then  a 
certified  copy  of  a  tax  deed,  duly  recorded,  made  by  the 
treasurer  of  Dallas  county,  November  8,  1865,  showing 
the  sale  of  the  land  in  controversy,  with  many  other 
tracts,  en  masse,  as  in  Boardman  v.  Bourne^  20  Iowa,  134 ; 
then  a  copy  of  a  second  or  corrected  deed,  also  duly  re- 
corded, made  by  the  treasurer  of  Dallas  counly,  Decem- 
ber 19,  1866,  showing  a  sale  of  the  land  in  parcels,  in 
1862,  for  the  taxes  of  1860  and  1861,  and  a  conveyance  of 
it  to  defendants ;  then,  the  tax  warrant  attached  to  the 
tax  list  of  1860,  signed  by  the  county  judge  and  attested 
with  the  county  seal ;  then  the*  tsix  warrant  attached  to 
the  tax  list  of  1861,  signed  by  the  clerk  and  attested  with 
the  seal  of  the  district  court  of  Dallas  county  ;  then  the 
tax  list  of  1860,  showing  the  first  two  tracts  of  lands  aa 
listed  in  the  name  of  Nathan  McDowell  in  two  descrip- 
tions, but  aggregated  as  one  hundred  and  sixty  acres, 
valued  at  $600,  and  taxed  as  a  whole  ;  then  the  tax  list 
of  1861,  showing  all  the  land  listed  and  valued  in  forty 
acre  tracts,  but  to  no  owner. 

The  plaintiffs  then  introduced  the  record  of  the  pro» 
ceedings  of  the  board  of  supervisors,  showing  the  absence 
of  any  record  of  the  proceedings  to  adopt  or  procure  a 
seal,  or  any  directions  to  the  clerk  to  attach  the  tax  war* 
rant  to  the  tax  list,  or  to  affix  any  seal  thereto  ;  then,  the 
proceedings  showing  the  regular  levy  of  the  taxes,  for 
1860  (except  the  school  tax,  none  was  levied)  ;  then,  the 
certificate  of  sale  of  the  land  in  controversy  by  the  treas- 
urer to  the  defendants,  October  6,  1862,  with  many  other 
tracts,  en  masse,  as  recited  in  the  first  deed  above  men* 
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tioued ;  then,  the  deposition  of  J.  R.  ^Joy,  showing  that  he 
had  been  clerk  of  the  district  court  of  Dallas  county  since 
January  1,  1867,  and  had  never  seen  any  notice  of  public 
cation  of  the  delinquent  tax  list  for  1860  or  1861,  nor 
any  certificates  or  affidavits  of  such  publication  on  file  in 
his  office,  etc.,  and  that  he  had  made  diligent  search  for 
the  same.     Plaintiffs  there  rested. 

The  defendants  then  introduced  the  levy  of  the  tax  for 
1861  by  the  board  of  supervisors,  and  also  of  the  school 
tax  for  that  year;  also,  the  record  of  tax  sales  made 
October  6,  1862,  showing  the  sale  of  the  land  in  contro* 
versy  in  forty  acre  tracts  for  the  tax  of  1860  and  1861, 
for  the  amount  of  taxes,  etc.,  due  on  each  forty  for  the 
year  1861,  and  for  one-fourth  the  amoimt  of  taxes,  etc., 
due  on  the  one  hundred  and  sixty  acres  for  the  year  1860 ; 
also,  ofiered  the  deposition  of  F.  S.  Graham,  showing 
that  he  sold  the  land  as  appears  by  the  tax  book ;  that  he 
made  the  first  deed  and  had  it  recorded  before  he  sent  it 
to  plaintiffs,  who  lived  in  New  York ;  that  defendants 
requested  him  to  take  it  to  the  recorder ;  which  was  all 
the  evidence  in  the  case.  The  district  court  dismissed 
the  plaintiff's  petition  and  adjudged  to  defendants  their 
costs.     The  plaintiffs  appeal. 

JD.  B.  Jfash  for  the  appellants. 

J.  a.  Seed  for  the  appellees. 

Cole,  Ch.  J. — There  are  but  three  questions,  substan- 
tially,  made  and  relied  upon  by  appellants'  counsel  in  his 
ltaxsaus:  re-argument  of  this  cause.  The  first  is  that 
tuJiTifiegai!  the  sale  was  made  in  part  for  a  school  tax 
which  was  never  levied ;  and  hence  that  portion  of  the 
tax  was  illegal,  and  the  sale  is  vitiated  thereby.  But 
Revision,  sections  753,  762,  expressly  provides  that  such 
illegal  tax  shall  not  affect  the  validity  of  the  sale,  or  the 
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right  and  title  conveyed  by  the  treasurer's  deed,  provided 
the  property  was  subject  to  taxation  for  any  of  the  pur- 
poses for  which  any  portion  of  the  taxes  for  which  the 
land  was  sold  was  levied ;  that  the  taxes  were  not  paid 
before  the  sale  and  that  the  property  has  not  been 
redeemed  from  sale* 

These  sections,  however,  are  assailed  by  appellants' 
counsel  as  unconstitutional.  We  cannot  so  consider  th^mu 
If  any  portion  of  the  tax  was  legal,  the  poioer  to  sell 
would  arise  therefrom.  The  fact  that  erroneous  or  illegal 
taxes  were  associated  with  the  valid  and  legal,  would  not 
defeat  the  power,  any  more  than  if  they  had  been  entirely 
omitted.  So  long  as  the  power  and  right  to  sell  exists  as 
to  any  part  of  the  taxes,  the  owner  is  not  prejudiced  by 
the  erroneous  or  illegal  part,  since  his  property  would  be 
sold  for  the  valid  part,  and  he  is  entitled  to  have  the 
erroneous  poi-tion  refunded.  See  EldHdge  v,  Kuehl,  27 
Iowa,  160. 

It  is  next  claimed  that  the  first  deed  which  showed  a 
sale,  en  maase^  of  very  many  non-contiguous  tracts  was 

j^ power  of  void,  and  that  the  treasurer  had  no  power  to 

maSTseoond    ^xeciite  the  secoud  deed,  and  hence,  that  is 
deed.  ^qJ^  ^]gQ^     gy|.  ^^  }iQ,ye  already  held  in  the 

case  of  McOreadj/  v.  Sexton^  at  the  present  term,  ante,  356, 
that  the  ti*easuror  has  the  power,  and  it  is  his  duty  to 
execute  a  second  and  corrected  deed,  conveying  the  title, 
when  the  first  deed  is  defective  or  void,  and  where  the 
facts,  from  which  to  make  the  correction,  as  in  this  case, 
appear  of  record.  Upon  this  point,  Wright,  J.,  dissents, 
as  he  did  in  the  case  referi*ed  to. 

The  next  question  made  is,  upon  the  fact  that  no  direc- 
tion by  the  board  of  supervisors  for  attaching  the  tax 

, t„  warrant  to  the  tax  duplicate,  appears  of  record; 

warrant,  j^jj^j  f^^  further  fact  that  the  tax  wan*ant  is  not 
attested  by  the  ofiicial  seal  of  the  board,  instead  of  the 
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seal  of  the  district  court;  and  it  is  claimed  that  this 
informality  renders  the  sale  of  the  land  void. 

A  careful  analysis  of  our  revenue  statute  will  show  the 
error  of  this  claim.  Bevision,  §  748  :  <<  An  entry  shall  be 
made  upon  the  tax  list  showing  what  it  is,  and  for  what 
coimty  and  year  it  is,  and  the  clerk  of  the  county  board 
of  supervisors,  shall  attach  thereto  a  warrant  under  his 
hand  and  the  official  seal  of  said  board,  in  general 
tenus,  requiring  the  treasurer  to  collect  the  taxes  therein 
levied  according  to  law,  and  no  informality  in  the  above 
.  requirements  shall  render  any  proceedings  for  the  collec- 
tion of  taxes  illegal.  The  clerk  of  the  county  board  of 
supervisors  shall  cause  the  tax  book  to  be  delivered  to  the 
treasurer  of  the  county  by  the  first  Monday  of  November, 
and  his  receipt  taken  therefor,  and  such  list  or  book  shall 
be  full  and  sufficient  authority  for  the  collector  to  collect 
taxes  therein  contained."  Now,  it  will  be  observed,  that, 
by  the  provisions  of  this  section,  the  tax  ivarrant  requires 
the  treasurer  to  collect,  and  is  his  authority  for  the  collec- 
tion of,  the  taxes  in  the  tax  list  contained.  But  it  does 
not  authorize  him  to  collect  taxes  therein  named  by  dis- 
tress and  sale  of  personal  property  ;  nor  to  sell  real  estate  ; 
nor  does  it  exempt  him  from  personal  liability  for  illegal 
or  en-oneous  taxes  collected  by  him.  In  short,  the  tax 
list  and  warrant,  as  provided  by  this  section,  becomes 
simply  the  authority  of  the  ti-easurer  to  collect  or  receive 
the  taxes — nothing  more. 

And,  if  there  were  no  other  provisions  in  our  revenue 
law  respecting  the  enforcement  of  the  collection  of  the 
taxes,  this  section  would  not  authorize  the  seizure  or  sale 
of  either  personal  or  real  property.  It  was  directly  held 
by  this  court,  in  Ham  v.  Miller,  20  Iowa,  450,  that  the 
express  power  given  to  a  city  in  its  charter  to  "  provide 
for  the  assessment  of  all  taxable  property,"  and  **  to  col- 
lect taxes,"  etc.,  did  not  include  the  power  to  sell  or  con* 
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vey  real  estate  in  case  of  non-payment ;  and  this  adjudi- 
cation was  re-uffirmed  in  Merriam  v.  Moody ^  25  id.  163, 
and  it  was  therein  stated  that  all  the  adjudged  cases, 
without  exception,  wei*e  to  the  same  effect.  So  that,  if 
there  was  nothing  more  in  our  revenue  law  giving  authority 
therefor  than  the  tax  list  and  warrant  as  provided  in  this 
section  748,  there  would  be  no  power  to  either  seize  or 
sell  property  for  the  non-payment  of  taxes.  It  is  clear, 
then,  upon  general  principles,  that  the  power  to  sell  does 
not  come  fi*om  the  tax  warrant 

It  is  further  provided,  by  section  751,  that  the  treasurer 
(after  making  entries  upon  the  tax  list  of  the  delinquent 
taxes  for  previous  years)  **  shall  proceed  to  collect  the  taxes, 
and  the  list  and  warrant  shall  be  his  authority  and  justifi« 
cation  against  any  illegality  in  the  proceedings  prior  to 
receiving  the  list,  etc.  This,  without  giving  him  any 
additional  authority,  simply  exempts  him  from  a  personal 
liability  to  which  he  might  otherwise  be  subject 

And  the  idea  that  the  tax  warrant  confers  no  other 
authority  than  merely  to  collect  or  receive  the  taxes,  finds 
further  support  in  section  756:  **No  demand  of  taxes 
shall  be  necessary,  but  it  is  the  duty  of  every  person  sub- 
ject to  taxation  to  attend  at  the  office  of  the  treasurer 
(unless  otherwise  provided)  at  some  time  during  the  time 
mentioned  in  a  previous  section  of  this  act,  and  pay  hia 
or  her  taxes  ;  and  if  any  one  neglects  to  pay  tjiem  before 
the  first  day  of  February  following  the  levy  of  the  tax, 
the  treasurer  is  directed  to  make  the  same  by  distress  and 
sale  of  his  or  her  personal  property,  excepting  such  as  is 
exempt  from  taxation,  and  the  tax  list  alone  shall  be  suffi- 
cient warrant  for  such  distress.'' 

So  that  the  tax  warrant  is  fully  exhausted,  and  its  object 
accomplished,  when  it  clothes  the  treasurer  with  the 
authority  to  collect  the  taxes.  For,  when  it  comes  to 
enforcing  the  payment  by  distress  and  sale  of  personal 
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property,   the  tax  list  alone  is  the   authority — the  tax 
warrant  has  no  connection  with  it. 

And,  for  the  sale  of  real  propeiiy  for  the  payment  of 
the  taxes,  there  is  an  express  and  independent  statutory 
command  and  authority  found  in  section  763:  '^Onthe 
first  Monday  of  October,  in  the  year  1860,  and  in  each 
year  thereafter,  the  county  treasurer  is  req[tiired  to  offer 
at  public  sale,  at  the  court-house,  or  at  the  office  of  the 
county  treasurer,  all  lands,  town  lots,  or  other  real  prop- 
erty on  which  taxes  of  any  description  for  the  preceding 
year  or  years  shall  haye  been  delinquent,  and  remain  due 
and  unpaid  ;  and  such  sale  shall  be  made  for  and  in  pay- 
ment of  the  total  amount  of  taxes,  interest  and  costs  due 
and  unpaid  on  such  real  property.  Section  764  directs 
the  manner  of  advertisement  or  notice  of  sale,  etc.  ;  and 
it  is  then  provided  by  section  765,  that**  the  county 
treasurer  shall  attend  at  the  court-house  in  his  county,  or 
at  his  own  office,  as  hereinbefore  provided,  on  the  day  of 
sale,  and  then  and  there,  at  the  hour  of  ten  o'clock  in  the 
forenoon,  proceed  to  offer  for  sale,  separately,  each  tract 
or  parcel  of  real  propei*ty  advertised  for  sale,  on  which 
the  taxes  and  costs  shall  not  have  been  paid." 

The  mandate  and  authority  for  the  sale  of  real  estate 
for  taxes  are  very  clearly  and  specifically  given  by  these 
provisions  themselves ;  and  that,  too,  without  any  refer- 
ence to  or  aid  from  the  tax  warrant.  The  latter  is  simply 
an  authority  to  collect  or  receive  the  taxes ;  the  power  to 
sell  real  estate  is  derived  directly  from  the  statute.  We 
conclude,  therefore,  that  whether  the  tax  warrant  in  this 
case  was  attached  by  the  clerk  under  the  direction  of  the 
board,  or  properly  attested  and  sealed,  are  questions  not 
at  all  connected  with  the  validity  of  the  sale,  and  cannot 
affect  the  result. 

The  statutes  of  the  different  states  prescribe  various 
regulations  as  to  the  authority  to  sell  real  estate  for  taxes 
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Some,  like  ours,  direct  it  by  statute,  as  formerly  in  Peon- 
sylvania.  See  McQoy  v.  Turk^  1  Penn.  499.  In  others, 
where  a  judgment  is  required,  a  precept  or  other  process 
is  delivered  to  the  officer,  which  constitutes  his  authority 
to  sell,  as  formerly  in  Illinois  (see  Hinman  v.  Pope^ 
1  Gilmn.  131)  ;  and  in  Ohio  (see  Lessee  cf  Wilkins  v. 
Huse^  9  Ohio,  154).  And  see  other  rules  and  cases  stated 
and  collected  in  Blackwell  on  Tax  Titles  (2d  ed.)  251-253. 

The  idea  that  the  tax  warrant  under  our  law  is  not  an 
essential  to  the  title  is  somewhat  further  strengthened  by 
the  fact  that  section  784,  which  states  the  facts  of  which 
the  deed  shall  be  evidence,  does  not  name  the  tax  war- 
rant, while  every  other  step  or  act  is  named,  thereby 
showing  that  it  was  not  regarded  as  any  part  of  the  pro- 
ceedings or  st-eps  to  a  sale. 

In  this  connection,  it  is  proper  that  we  refer  to  the  case 
of  Corbin  v.  Hill,  21  Iowa,  70,  which,  upon  a  bare  read- 
ing, appears  not  to  be  in  harmony  with  this  view.  But 
this  question  was  not  made  in  that  case.  Both  parties 
there  conceded  the  materiality  and  necessity  of  a  valid 
tax  warrant  to  authorize  the  sale,  and  the  only  question 
as  to  the  waiTant  was,  whether  it  conformed  to  the 
statute,  and  not  whether  it  was  essential  to  a  valid  sale. 
This  latter  was  conceded.  The  court  decided  the  ques- 
tion the  counsel  therein  made,  and  grounded  it  upon  their 
concessions,  a  majority  holding  that  the  tax  warrant  in 
that  case  was  valid.  It  was  intimated  in  that  case,  also, 
that  the  portion  of  section  784  which  made  the  tax  deed 
conclusive  evidence  of  material  and  fundamental  steps  in 
sales  for  taxes  was  unconstitutional ;  and  that  intimation 
has  now  settled  into  an  adjudication  in  accordance  there- 
with.   McOready  v.  Sexton,  ante,  356. 

Some  things  are  said  in  the  argument  about  the  f&iluie 
to  give  the  proper  notice  of  the  sale,  and  other  failures 
to  comply  with  the  formal  and  directory  parts  of  the 
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statute.  It  is  unnecessary  to  notice  them  further  than  to 
say,  that  they  have  all  been  anticipated  and  corrected  by 
the  curative  provisions  of  the  statute  itself,  as  well  as 
concluded  by  the  decisions  of  this  court  Allen  v.  Arm- 
strong,  16  Iowa,  508 ;  Stewart  v.  Corbin,  25  id.  144. 


Affirmed. 


Hurley  v.  Street. 

1.  Tax  8ale :  ratute  ov  likitation.  The  are  years'  statute  of  Undtatlon 
contalDed  in  the  revenue  law  (Rev.  §  790),  does  not  hegln  to  ran  nntil 
the  execution  and  recording  of  the  tax  deed.  FoUowing  Eldridge  r. 
KueM,  27  Iowa,  160. 

3. POWE&  TO  KAKB  siooHD  DEBD.    The  powor  of  the  treasurer  to 

make  a  second  and  correct  deed,  afifirmed.  Following  McCready  y. 
Sexton,  ante,  856,  and  Parker  v.  Sextan,  ante,  421.  W&iobt  J.,  dU" 
$enting,  as  therein.  ^ 

8. ABJOUBHMBNT  OV  SALi.    Where    real    property  has   been  once 

duly  advertised  for  sale  for  taxes,  the  sale  thereof  may  be  made  at 
any  time  thereafter,  pursuant  to  adjournments  regularly  made,  and 
need  not  be  advertised  again.  Rev.  §§  764,  778,  and  Laws  Ex.  Sess. 
1861,  p.  82. 

4.  Aetton  of  right :  xscovb&t.  The  plaintiff  in  an  action  of  ri^t  must 
recover  on  the  strength  of  his  own  title,  and  not  the  weakness  of  his 
adversary's. 

Appeal  from  PottawotUmde  District  Court. 

Wednesday,  August  31. 

Action  for  the  recovery  of  real  property,  to  wit :  Lot 
172  in  the  original  plat  of  the  city  of  Council  Bluf&. 
The  petition  is  in  the  usual  form ;  plaintiff  avers  that  he 
18  the  absolute  owner  and  entitled  to  the  present  posses- 
fiioli  of  the  lot  The  defendant,  for  answer,  denies  the 
averments  of  the  petition  seriatim^  and,  for  sixth  count  of 
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his  answer,  avers  that  he  is  the  owner  of  the  lot,  and 
derives  his  title  by  purchase  thereof  at  a  tax  sale,  March 
21,  186^,  for  taxes  of  1857,  1858  and  1859,  by  one  Palmer, 
who  assigned  the  certificate  of  purchase  to  Pusey.  7.  That 
Pusey  obtained  a  tax  deed  from  the  treasurer  thereon, 
March  22,  1865,  and  sold  and  conveyed  to  plaintiff  by 
quit-claim  deed,  April  10,  1865.  8.  That  afterward  the 
treasurer  discovered  that  the  deed  first  made  to  Pusey 
contained  an  error,  in  not  stating  that  said  lot  was  sold 
separately  from  other  property,  and  thereupon  he  made, 
on  September  1, 1866,  another  deed,  showing  the  separate 
sale  of  said  lot,  and  thereby  conveyed  to  Pusey  the  title 
he  intended  to  convey  by  the  first  deed.  9.  That  more 
than  five  years  have  elapsed  since  said  sale,  and  plaintiff's 
action  is  thereby  barred.  Copies  of  the  two  tax  deeds 
and  of  the  quit-claim  by  Pusey  to  defendant  are  annexed 
to  the  answer. 

The  plaintiff  demurred  to  the  sixth,  seventh,  eighth 
and  ninth  counts  of  the  answer,  because  :  1.  The  first 
deed  to  Pusey  is  void  on  its  face  and  conveys  no  title. 

2.  The  treasurer  had  no  power  to  make  the  second  deed. 

3.  That  the  facts  stated  do  not  show  that  plaintiff's  right 
of  action  is  barred.  4.  The  law  authorizing  the  sale  is 
imconstitutional  and  void.  5.  The  sale  was  not  made  at 
a  time  fixed  by  law,  and  is  void.  This  demurrer  was 
overruled,  and  plaintiff  excepted. 

There  was  a  trial  to  the  court,  and  the  following  testi- 
mony introduced.  The  plaintiff  introduced  proof  show- 
ing titli)  in  himself,  and  rested.  Defendant  then  intro- 
duced 'i  copy  of  the  tax  deed  made  by  the  treasurer  to 
Pusey,  of  date  March  22,  1865,  showing  the  sale  of  lot 
172  and  forty-four  feet  of  lot  175,  together,  for  the 
aggregate  of  the  taxes  on  both  ;  also  a  copy  of  the  second 
tax  deed  made  by  the  treasurer  to  Pusey,  of  date  Sep- 
tember 1,   1866,  showing  the  sale  of  each  lot  separatOi 
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and  reciting  that  it  was  '*  made  for  the  purpose  of  correct- 
ing an  error  in  a  tax  deed  made  of  the  same  property  on 
the  22d  day  of  March,  1865."  The  plaintiff  objected  to 
the  introduction  of  these  deeds.  In  support  of  his 
right  to  introduce  the  same,  the  defendant  introduced  as 
a  witness  Thomas  Tosteyin,  who  testified  that  he  was 
treasurer  at  the  time  the  sale  and  deeds  were  made ;  that 
the  lots  and  lands  were  advertised  for  sale  for  taxes  on  the 
fii-st  Monday  of  December,  1860,  and  the  sales  were 
adjoui-ned  from  time  to  time,  but  at  no  time  for  more 
than  two  months,  up  to  the  sale  of  the  lot  in  controversy ; 
that  there  was  no  advertisement  for  1860  ;  that  there  was 
no  record  kept  of  the  adjournments,  but  notice  thereof 
was  given  by  posting  up  written  notices  in  the  treasurer's 
office.  This  evidence  was  also  objected  to,  but  the  objec- 
tion was  ovcn-uled ;  and  defendant  then  introduced  the 
quit-claim  deed  made  by  Pusey  to  him,  of  date  April  10, 
1865,  and  rested. 

Plaintiff  then  introduced  the  certificate  of  sale  made 
by  the  treasurer  to  the  purchaser,  showing  the  taxes, 
interest,  costs,  etc.,  upon  each  lot  separately,  but  reciting 
that  the  purchaser  '*  having  offered  to  pay  the  sum  of  one 
hundred  dollars  and  twenty-four  cents,  being  the  whole 
amount  of  taxes,  interest,  and  costs  then  due  and  remain* 
ing  mipaid  on  said  property,  for  all  of  the  above  described 
property,  which  was  the  least  quantity  bid  for,  etc. 

Defendant  then  recalled  the  witness  Tostevin,  who 
testified  that  the  parcels  described  in  the  certificate  were 
sold  separately  ;  that  the  tax  book  so  shows  the  sale,  also  ; 
that  it  never  was  the  custom  of  the  office  to  sell  more  thau 
one  parcel  at  a  time.  The  record  of  the  tax  sales  was  then 
introduced,  showing  the  sale  of  lot  172  separately.  This 
was  all  the  evidence. 

The  district  court  found  for  the  defendant,  and  the 
plaintiff  appeals. 
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Baldwin  &  Wright  and  Withrow  &  Wright  for  the 
appellant. 

JE.  H.  Stiles,  W.  F.  Sajpp,  and  Frank  Street  pro  «e, 
for  the  appellee. 

CioiiE,  Ch.  J.  —  I.  We  have  heretofore  decided  that  the 
five  years  limitation  of  the  statute  (Sey.  ^  790),  does  not 
1.  Tax  sals:  b^in  to  run  until  the  execution  and  record- 

■tetate  of 

iimiution.  ing  of  the  tax  deed.  Eldridge  y.  Kuehl,  27 
Iowa,  160.  And  hence  the  ninth  count  of  the  answer  did 
not  set  up  facts  constituting  a  bar  to  the  action  under  the 
statute,  and  the  demurrer  thereto  should  have  been  sus- 
tained. But  the  plaintiff  did  not  stand  upon  his  demur- 
rer, and  suffer  judgment  against  him.  The  cause  was 
fully  tried  upon  its  merits,  without  reference  to  the 
statute  of  limitation,  and  no  prejudice  whatever  has 
resulted  to  plaintiff  by  reason  of  the  erroneous  ruling 
upon  that  point  of  the  demurrer.  It  does  not,  therefore, 
constitute  any  ground  for  a  reversal. 

The  same  is  true  as  to  the  first  point  in  the  demurrer, 
to  wit :  that  the  first  tax  deed  to  Pusey  was  void  on  its 
face,  and  conveyed  no  title.  The  deed  is  the  same  as 
that  held  void  by  this  court  in  Boardman  v.  Bourne,  20 
Iowa,  134.  But  it  was  held  in  Firdey  v.  Brovm,  22  id. 
538,  that  it  was  not  a  prejudicial  error  to  allow  such  deed 
to  be  read  in  evidence. 

II.  The  same  point  as  to  the  power  of  the  treasurer  to 
make  a  second  and  corrected  deed,  where  he  had  made 
t.  i_  power  of  the  first  and  void  one,  is  made  by  the  demur- 
mSuiMMond  ^cr,  aud  also  by  objection  to  its  introduction 
^^^  as  evidence  in  the  case.     The  point  has  been 

ruled  at  the  present  term,  against  the  objection  made  by 
plaintiff,  in  the  case  of  McOready  v.  Sexton,  ante,  356, 
holding  that  the  treasurer  has  the  power.  In  this  case 
the  proof  by  the  record  of  tax  sale,  and  by  the  testimony 
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of  the  treasurer,  is  clear  and  abundant  that  the  sale  of  the 
lot  in  controversy  was  separate  from  the  other  and  as  re- 
cited in  the  second  deed.  The  correction  was  made  so  as 
to  accord  with  the  record  and  facts,  and  affords  a  good  il- 
lustration of  the  justness  and  wisdom  of  the  rule  held  in 
the  case  cited. 

in.     It  was  further  objected  both  by  the  demun*er  and 
upon  offering  the  deeds  in  eWdence  that  the  sale  of  the 

g. ft^jonm-       lots  ^^  controversy  was  at  a  time  not  author- 

menti  of  sale,  j^g^  fay  law.  The  objections  being  grounded 
upon  the  fact  that  the  sale  took  place  in  March,  1862, 
upon  an  advertisement  made  for  a  sale  in  December,  1860; 
thus  being  carried  by  adjournment  over  the  time  fixed  by 
statute  for  the  succeeding  annual  sale.  A  bare  reading  of 
the  statute  and  its  amendments  will  show  the  error  of  the 
objector.  Kevision,  section  764,  provides  for  the  adver- 
tisement or  notice  of  sale  for  taxes.  A  part  of  said  section 
ap  originally  enacted,  is  as  toUows  :  '*It  is  required  that 
such  advertisement  shall  state  the  time  and  place  of  sale 
and  contain  the  description  of  the  several  parcels  of  real 
estate  to  be  sold,  as  the  same  are  recorded  on  the  tax  list^ 
the  amount  0/ taxes  for  each  year,  and  amount  of  interest 
and  costs  against  such  tract  or  the  names  of  owners,  when 
known,  or  persons,  if  any,  to  whom  taxed."  #  #  # 
Section  773  provides  for  adjournment  of  the  sale  *'from 
time  to  time  not  to  exceed  two  months  at  a  time  until  the 
next  regular  annual  sale,  or  until  the  taxes  shall  have  been 
paid."  Afterwards,  at  the  extra  session  of  the  Legislatui*^ 
in  1861  (See  Laws  Ex.  Ses.1861,  ch.  24,  §4.  p.  32)  the  above 
words  in  italics  were  repealed  and  the  following  enacted 
in  their  stead,  to- wit :  *'  For  the  delinquent  taxes  of  the 
preceding  year  and  such  real  property  as  has  not  been 
advertised  for  the  taxes  of  previous  years,  and  on  which 
the  taxes  remain  due  and  delinquent,  and  the  amount  of 
taxes."  Taking  all  these  provisions  together,  it  is  reason* 
Vol.  XXIX.— 55 
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ably  clear  that  real  property  is  to  be  advertised  but  onoe 
and  that  the  sale  of  such  real  estate  once  advertised 
may  be  made  at  any  time  thereafter,  pursuant  to  adjourn* 
ments  regularly  made. 

IV.     It  is  also  objected  that  the  quit-claim  deed  made 
by  Pusey  to  defendant  conveyed  no  title,  since  Pusey  only 
4.  Acnov  ov       held  the  title  under  the  first  tax  deed,  Which 
«rr.  was  void  and  conveyed  no  title  to  him ;  and 

the  title  acquired  by  Pusey  under  the  second  tax  deed 
did  not  enure  to  this  defendant,  who  is  therefore  not  the 
owner  of  the  property.  This  might  all  be  conceded  and 
yet  the  plaintiff  is  not  thereby  aided  in  his  action,  since  he 
must  recover  upon  the  strength  of  his  own  title,  whichi 
as  we  have  seen,  was  divested  by  the  conveyance  to  Puseyi 
and  not  on  the  weakness  of  the  defendants. 

Affirmed* 

Wright,  J.    Dissenting  as  to  the  power  of  the  treas- 
urer to  make  the  second  deed. 


MORQAN  V.  LONQ,   €i  oL 

HiBBBN  &  Co.  V.  same. 

1.  Clerk  of  district  tad  eireviteovrtit  ornoiALBon>aintmn:  Maa&j 
paid  to  the  Clerk  of  the  District  and  Circuit  Courts,  apoQ  a  jadgment 
recordod  in  hit  office,  is  roceired  by  him  in  virtue  of  his  office  |  and  upon 
his  fldinre  to  pay  orer  the  money  to  the  jadgment  creditor,  a  lecoveiy 
may  be  had  therefor  against  him  and  his  sureties,  in  an  action  on  hit 
offiotal  bond. 

2.^-Thaa  held  where  ha  deposited  money  so  receiyod  with  a  private  bankar 
whofUled. 

AjOfpealfrom  Dallas  Oircuit  CourL 

Wednesday,  August  31. 

The  defendant  Long,  was  clerk  of  the  District  and  cir- 
euit  courts,  duly  elected  and  qualified,  the  other  defend* 
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anfB  are  the  sureties  upon  the  bond,  as  such  clerk.  Plain- 
tiflEs  recovered  judgments  against  certain  parties  in  the  cir- 
cuit court,  and  aftei-wards  the  defendants  thereon  paid  the 
interest  thereof  to  his  clerk  and  satisfaction  in  due  form 
was  entered  by  said  clerk  in  the  proper  records.  This 
money,  without  plaintiff's  knowledge  or  consent,  he  deposi- 
ted with  a  private  banker,  who  failed,  and  these  actions  are 
brought  upon  the  clerk's  official  bond,  to  recover  the  sums 
thus  paid  him  for  these  judgment  creditors.  The  facts  are 
precisely  the  same  in  both  cases  and  they  are  heard  and 
considered  together.  Judgment  for  plaintifis,  and  defend- 
ants appeal. 

8.  Otumo  &  E.  Willard,  for  appellants. 

MontffOTnery  Reed  £  James,  for  appellees. 

Wbiqht,  J.  The  only  question  made  in  this  case  is, 
whether  by  the  sentence,  or  at  common  law  it  was  the  offi- 
cial duty  of  the  clerk  to  receive  money  upon  any  judg- 
ment, rendered  in  his  office,  and  hence  whether  he  and 
his  sureties  are  liable  upon  their  bond  for  his  failure  to  pay 
over  to  the  proper  parties  the  money  which  he  thus  col- 
lects. 

The  statute,  as  well  as  the  conditions  of  his  bond  require 
him  to  promptly  pay  over  to  the  person  or  officer  entitled 
thereto,  all  money,  which  may  come  into  his  hands  by  vir- 
tue of  his  office.^^  Did  this  money  thus  come  into  his 
hands  ?  That  it  did  we  entertain  but  little  if  any  doubt 
And  thus  concluding  there  remains  of  course  no  doubt  as 
to  the  liability  of  all  the  defendants. 

We  shall  do  no  more  than  refer  as  briefly  as  possible, 
to  the  provisions  of  the  statute  upon  which  we  base  this  con- 
clusion. The  clerk  is  to  keep  a  book  known  as  the  "judg- 
ment docket,"  in  which  he  is  to  enter  certain  things,  and 
among  others  "the  entry  of  notification"  of  judgments 
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(Rev.  S.  Sec.  346  ;  c.  2,  and  Sec.  3141.)  He  is  to  pay  to 
the  county  treasurer,  all  witness  fees  received  by  Aim  and 
remaining  unclaimed,  Ac,  (Sec.  353.)  Then  he  is  to 
receive  money  deposited  by  a  debtor,  where  the  holder  of 
the  instrument  isabsentfrom  the  state,  Ac.  (Sec.  1805.)  All 
money  coming  into  the  sheriff's  hands  by  virtue  of  attach- 
ment proceedings  are  to  be  paid  by  him  forthwith  to  the 
clerk,  (Sec.  3219.)  An  officer  having  an  execution,  is  to 
return  to  the  clerk,  his  writ  and  the  money  collected  theron. 
(Sec.  3257.)  A  prior  judgment  creditor  may  redeem 
from  a  senior,  by  paying  to  the  clerk  the  full  sum,  ice. 
(Sec.  3339.)  The  usual  mode  of  making  redemption  is 
by  paying  the  money  into  the  clerk's  office.  (Sec.  3348.) 
The  court  may  order  money  in  certain  cases,  to  be  deposi- 
ted in  the  office  of  the  clerk  (Sec.  3416.)  Meaning  of 
the  word  ••  clerk  "  (S.  S.  4123.)  When  a  bond  is  given 
for  the  security  of  the  public  generally,  or  of  partic- 
ular individuals,  suit  may  be  brought  thereon  in  the  issue 
of  the  person  intended  to  be  secured  (Sec.  2757.)  Sirunk 
V.  Ocheltree,  11,  Iowa,  158  ;  State  v.  Fredericks^  8  lb.  . 
553  ;  Bininger  v.  Dickenson,  20  Iowa,  260 ;  Latham  v. 
Brown,  16  lb.  118.)  We  only  ask  in  conclusion  if  the 
money  is  not  to  I)e  paid  to  the  clerk  then  to  whom,  if  the 
judgment  plaintiff  is  a  non-resident  having  no  agent  in  the 
county,  (and  these  are  the  facts  in  the  cases  now  before  us.) 
No  execution  was  issued  and  the  sheriff  could  not  receive 
the  money.  The  debtor  had  a  right  to  be  discharged, 
and  it  was  the  clerk's  official  duty  to  receive  the  money  and 
satisfy  the  judgment  {Fisher  v.  City  of  OskcUwa,  Disct 
Term.  1869.)  This  is  further  shown  by  Sec.  3265,  which 
makes  it  his  duty  to  enter  on  the  proper  docket,  the 
dates  and  amounts  of  all  moneys  received  into  or  paid  out 
of  his  office  upon  any  judgment.  How  more  clearly  could 
money  come  into  his  hands  by  virtue  of  his  office,  than 
when  thus  paid  upon  a  judgment 
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The  cases  cited  by  appellants,  some  of  them  at  least 
are  in  receiying,  and  yet  it  is  believed  are  not  in  actual 
conflict  with  this  evidence.  None  of  these,  however,  were 
made  under  our  statute,  and  as  examination  will  show  that 
the  statutes  of  the  states  when  made,  are  so  very  different 
from  ours  as  to  render  them  inapplicable. 

These  judgments  are  affirmed. 


Walters  v.  Glats. 

t  WHAT  If :  KXpLBYiv.  An  estray  in  tn  animal  whose  owner  is  nn« 
known.  It  is  accordingly  held,  that  a  person  cannot  nnder  the  statute 
relating  toestrays,  take  up  an  animal  found  upon  his  nnfenced  premises, 
whose  owner  is  known  to  him  ;  and  the  owner  of  the  animal  may  in  saoh 
ctse,  hring  replevin  for  it  withoo^  first  tendering  to  the  person  taking 
(he  animal  np,  the  costs  and  expenses  incurred  hy  him  in  respect  thereto. 

Appeal  from  Marahail  District  Court. 

Wednesday,  August  31. 

Replevin  for  span  of  mvles,  before  the  issues  joined, 
and  under  the  testimony,  the  court  found  the  following 
fiicts: 

The  parties  reside  in  Marshall  county,  and  plaintiff  was 
the  owner  of  the  mules,  on  the  14th  day  of  Nov.,  1868, 
and  still  is.  These  mules  were  work  animals.  Defendant 
was  a  householder  on  the  day  named,  and  then  took  up 
these  animals  as  estrays  in  his  field,  in  said  county.  This 
field  was  not  enclosed  by  a  lawful  fence.  The  mules,  with 
other  animals,  had  vxm  upon  the  adjacent  lands,  more  or 
less,  during  the  preceding  summer.  They  had  frequently 
been  in  this  field,  and  defendant  knew  when  he  took  them 
up,  that  they  were  plaintiffs.     Defendant  had  the  prop- 
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eily  appraised,  &c.,  as  required  by  law,  in  case  of  estrays. 
Plaintiff  made  demand  upon  bringing  suit,  but  did  not 
tender  costs  and  expenses. 

The  court  found  that  the  property  was  lawfully  in 
defendant's  premises,  that  he  had  a  right  to  take  them  ap 
as  estrays,  and  that  he  was  entitled  to  the  same,  until 
paid  proper  costs  and  damages.  That  these  costs,  Ac, 
were  so  much,  for  which  he  received  payment.  Plaintiff 
excepted  and  appeals. 

Bradahaw  Bros.  (6  Williama^  for  appellant. 

Street  <&  Trub,  for  appellee. 

Wbiqht.  J.  Upon  the  facts  found,  the  judgment  should 
have  been  for  plaintiff. 

As  defendant  did  not  have  a  lawful  fence,  there  can  be 
no  pretence  that  he  could  disti*ain  the  mules  as  trespass- 
ing animals.  Indeed,  the  judgment  of  the  court  below, 
is  not  placed  upon  this  ground,  but  upon  defendant's 
right  to  hold  the  property,  under  the  estray  laws  of  the 
state.  The  statute  is,  that  an  unbroken  animal  shall  not 
be  taken  between  the  first  days  of  May  and  Nov.,  unless 
found  within  the  lawful  enclosure  of  the  party  taking 
it  up,  and  that  if  any  hoi-se,  mule,  &c.,  liable  to  be  taken 
lip,  come  upon  any  person's  pi*emises,  any  other  person 
may  notify  him  of  the  fact,  and  if  he  fail  to  take  up  such 
estray,  for  more  than  five  days  after  such  notice,  any  other 
householder  in  the  same  township  may  take  up  such  estray, 
and  proceed  as  if  upon  his  own  premises.  (Laws  of  1862, 
ch.  102,  sees.  1  and  2,  182.) 

These  animals  were  broken,  and  the  only  question  is 
whether  they  were  liable  to  be  taken  up.  We  answer 
certainly,  not  by  defendant,  for  he  knew  their  owner. 
They  were  upon  the  adjoining  common  with  other 
animals  during  the  sununer  feeding,  had  frequently  been 
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on  this  field,  and  to  faim  they  could  not  be  in  any  legal 
sense  straying  from  their  owner.  The  words  "  liable  to 
be  taken  up,"  must  be  construed  in  connection  with  other 
parts  of  the  law,  and  its  object  and  purpose.  If  my  neigh- 
bor's horse,  known  to  me  as  well  as  my  own  property 
oomes  upon  my  premises,  he  is  not  liable  to  be  taken  up 
by  me,  for  as  to  me  he  is  not  an  estray.  And  yet,  that 
same  horse  going  upon  premises  where  he  was  not  known, 
might,  as  to  such  stranger,  be  an  estray.  The  fact  of  com' 
ing  upon  the  pi'emiaes,  is  not  alone  sufficient  to  wan'ant 
the  taking  up,  but  the  animal  must  be  an  estray,  that  is  an 
animal  ''  when  owner  is  unknown,"  at  least  to  the  taker 
up.  Any  animal  is  liable  to  be  taken  up,  but  not  unless 
it  is  estray,  and  if  known  to  the  taker  up,  it  is  a  wonder* 
fhl  perversion  of  language  to  speak  of,  or  treat  it  as  a 
*<  beast  wandering  or  without  an  owner,  one  wandering  at 
large  or  lost,  or  whose  owner  is  unknown."  And  yet,  this 
is  what  is  meant  by  an  estray.  The  word  itself  implies 
this,  and  all  the  provisions  of  the  law,  requiring  notict  by 
pnnting  and  in  the  newspaper,  are  made  thus  unless,  if 
any  one  may  take  up  his  neighbor's  horse,  the  ownership 
being  well  known,  because  found  upon  the  premises.  The 
given  object  of  the  notice  is  to  find  the  owner,  and  yet 
why  this  when  the  owner  is  already  known. 

The  act  of  1864,  ch.  65,  p.  72,  "to  prohibit  certain 
male  animals  from  running  at  large,"  allows  their  dis- 
traint, as  well  where  the  owner  is  knofvn,  as  where 
he  is  unknoton.  Such  animals  are  not  free  commoners, 
and  if  found  at  large,  they  may  at  once  be  distrained ;  not 
so,  however,  with  other  animals.  They  may  lawfiilly  run 
at  large,  their  owners  being  liable  for  trespass,  upon  pro- 
vidoDS  lawfully  ordered.  They  may  also  be  taken  up  as 
strays,  but  not  by  one  knowing  the  owner,  as  in  case  of 
such  animals  running  at  large. 

In  support  of  these  propositions,  certainly  plain  in  them* 
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aelves,  see  Jacob's  Law  Diet  (Tit  Entry.)  Any  valuable 
animal,  not  wild,  found  within  a  township  and  whose  owner 
is  not  known,  (**  j^^ray^  cattle  when  owner  is  unknown^" 
2  Kent,  359.)  If  one  finds  and  takes  care  of  another's  prop- 
erty not  being  entitled  to  it  by  an  estray,  the  owner  may 
reooYer  it,  or  its  value,  without  pajdng  the  expenses  of 
keeping,  (2  Beach's  Rep.  1117.)  It  was  to  lower  the  temp* 
tations  to  thefts,  or  to  prevent  one  from  pretending  that 
he  had  found  that  what  vxis  never  lost,  that  the  property 
Upon  the  proclamation  was  at  the  certain  land  given  to 
the  King  or  his  grantee,  and  not  to  the  finder,  all  veiy 
clearly  showing  that  thei*e  can  be  nothing  lost,  where  the 
owner  is  known.  And  the  person  allowing  others  after 
notice  to  the  owner  of  the  premises,  to  take  up  the  prop- 
erty, very  clearly  shows  that  it  is  not  in  the  nature  of  a 
distress  for  the  injury,  but  a  proceeding  against  property 
entry  or  non-relieving  from  its  owner. 

Beversed. 


Walton  v.  Gray. 

1*  jLetioa  of  right:  OLAnn  fox  impbotbmbntb.  Claims  for  improf«> 
menu  are  not  properly  pleadable  by  the  defendant  in  an  action  of  right, bat 
only  after  the  queatlon  of  title  has  been  settled  therein  In  favor  of  the 
plaintUr 

2.  Pleading :  bquitablb  issuks.  An  answer  in  an  action  of  right  whiob 
sets  np  a  tax  title,  and  asks  to  have  the  same  quieted  in  the  defendant, 
does  not  present  an  issue  or  defense  which  he  is  entitled  to  have  tried  at 
an  equitable  issue. 

S  Tax  deed :  patmsnt  or  taxes  A  tax  deed  conveys  no  title  where  the 
evidence  shows  payment  of  taxes  before  sale. 
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Ajppeal  from  Gruthrie  District  Court. 

WednesdaTi  August  31. 

AonON  for  the  recovery  of  real  property — the  souths 
west  quarter  of  section  ten,  township  seventy-seven,  north 
of  range  thirty,  west  of  the  fifth  principal  meridian,  lying 
in  Adair  county,  where  the  suit  was  originally  brought. 
The  plaintiffs  are  the  patentees  of  the  land.  The  defend- 
ant  claims  under  a  tax  title.  The  venue  was,  on  motion 
of  defendant,  changed  to  Guthrie  county.  There  was  a 
trial  to  a  jury  ;  verdict  and  judgment  for  plaintiff.  The 
defendant  appeals.  The  further  facts  are  stated  in  the 
opinion. 

3£  If.  McPherson  &  Polk  &  Hubbell  for  appellant. 

Harbert  i&  Clark  <&  S.  Sibley  for  appellees. 

Cole,  Ch.  J. — I.  The  defendant,  in  his  answer,  set  up  a 
claim  for  improvements  made  upon  the  land,  after  his  pur* 
L  Acnovof       chase  and  during  his  possession,  and  ako  for 
SfSpro^™"  taxes  paid  subsequent  to  the  sale  for  taxes 
*•"*"•  under  which  he  claimed.     On  motion  of  the 

plaintiffi  these  claims  were  stricken  from  the  answer. 
This  action  is  assigned  as  error.  There  was  no  error  to 
the  prejudice  of  defendant  in  this  ruling.  The  claims 
were  not  pleaded  as  a  set-off  or  counter-claim,  but  as 
claims  for  improvements,  and  such  claims  are  properly 
pleadable  only  after  the  question  of  title  is  settled.  Eev. 
Sees.  2264  et  seq.  Such  claims  are  now  properly  pleaded 
in  this  case  and  stand  for  trial,  whereby  the  defendants 
will  have  the  full*  benefit  thereof. 

II.  The  plaintiff  took  the  depositions  of  several  wit- 
VoL.  XXIX. — 56 
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nesses  to  proye  the  loss  of  certain  tax  receipts  for  the  laad 
in  controversy.  One  of  the  witnesses  testified  to  placing 
the  receipts  in  an  envelope  and  to  the  handing  of  the  same 
to  another  one  of  the  witnesses ;  and  that  other  testified  that 
the  envelope  was  handed  him  by  the  fii-st  witness,  and  that 
he  stated  at  the  time  that  it  contained  the  receipts.  The 
envelope  was  afterwards  handed  by  him  to  another  of 
the  witnesses  with  a  like  statement  These  witnesses  tes- 
tified to  the  statement  along  with  the  fact  of  receiving 
successively,  the  envelope.  A  motion  was  made  by  de- 
fendant to  suppress  these  statements,  and  was  overruled 
by  the  court     Hei-eou  the  second  error  is  assigned* 

The  statements  were  not  received  for  the  purpose  of 
proving  the  contents  of  the  enveh)pe  ;  that  had  been  prop- 
erly proved  by  the  witness  who  placed  the  receipt  therein  ; 
but  for  the  purpose  of  identifying  the  envelope.  It  was  not 
improper  to  receive  it  for  this  purpose,  and  it  was  not 
error  therefore  to  refuse  to  suppress  the  same. 

in.  It  is  claimed  that  the  answer  which  set  up  the  tax 
title  and  ashed  to  have  the  same  quieted  in  the  defendant, 
^  pleading:  Contained  an  equitable  defense,  and  that  the 

eqnita&eiMue.  qq^^^  erred  in  refusing  a  motion  to  have  the 
same  tried  as  an  equitable  issue.  But  the  facts  set  up  in 
the  answer  did  not  present  an  equitable  issue  or  defence 
heretofore  exclusively  cognizable  in  equity,  so  as  to  entitle 
the  defendant  to  have  the  same  tried  in  the  manner  asked. 
Eev.  Sec.  2617.  See  also  Rev.  Stat  784.  Cunn  v.  Cot- 
ting,  22  Iowa,  411. 

IV.  The  only  other  alleged  error  relied  upon  is,  that 
the  verdict  is  contrary  to  the  evidence.  A  careful  reading 
t.  TAX  dbed:       of  the  testimony  convinces  us  as  it  did  the 

SoSf^  jury,  that  the  taxes  upon  .the  land  and  for 

which  the  same  was  sold,  had  been  paid  by  the  plaintifi^'s 
agenti   months  befoi*e   the  sale,  and    as  a  consequence 
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the  treasurer's  deed  did  not  convey  the  title.  Rev.  ^  784. 
Any  other  finding  by  the  jury  than  that  made  by  them 
would  have  been  contraiy  to  the  evidence,  as  we  under* 
stand  it. 

Affirmed. 


Walton  v.  Hall. 

Appeal  from  Outkrie  District  Ocurt. 

Wednesday,  August  31. 

AonoN  for  the  recovery  of  real  property. 

2L  X.  McPJieraon  and  Polh  (6  Hubbell^  for  the  appel- 
lant 

Harhert  dk  Clark  and  8.  8ibhy^  for  the  appellees. 

Cole,  Ch.  J. — ^This  case  is  substantially  the  same  as 
the  preceding  case  of  Walton  v.  Gray.  It  involves  no 
other  points  than  those  therein  decided.  Following  that 
9,  the  judgment  in  this  will  be 

Affirmed. 
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Bbingk  y.  Neiweg. 

t  Anouman  or:  pbaotiob.  An  order  apportioning  oosti 
win  not  be  distribated  in  the  absence  of  a  showing  of  the  (kcts  and  dr- 
omiiBtaiioes  of  the  case  npon  .which  the  ooarts  below  acted  in  makiqg  tlM 
ord«r 

AjppecUedfrom  Lee  DiatriU  Court. 

Wednesdat,  August  31. 

This  action  was  commenced  before  a  justice,  the  plain- 
tiff claiming  $6.20  upon  an  account  The  answer  was  in 
denial,  and  also  claimed  a  set-off  for  $7.00,  balance  due  on 
hogs  sold. 

Before  the  justice  plaintiff  had  judgment  for  the  whole 
amount  claimed*  Defendant  appealed,  and  in  the  circuit 
court  he  had  verdict  and  judgment  for  five  cents,  and  was 
required  to  pay  half  the  costs,  plus  one  dollar,  to  reveise 
which  latter  order  he  prosecutes  this  appeaL 

F.  Semple  for  the  appellant. 

Withraw  i&  Wright  and  Jno.  Van  Vcdhenburg  for  the 
appellee. 

Wright,  J. — ^ALside  from  the  affidavits  of  certain  jurors, 
to  the  effect  that  they  regarded  defendant's  set-off  strongly 
equitable,  that  they  yielded  to  the  verdict  for  five  cents 
as  a  compromise  to  end  the  litigation,  and  that  it  would 
be  equitable  to  require  each  party  to  pay  his  own  costs, 
we  know  nothing  of  the  equitable  circumstances  apparent 
to  the  court  below,  and  upon  which  it  was  the  duty  of 
that  court,  as  of  this,  to  act.  We  are  not  advised  as  to 
amount  of  costs,  either  in  the  aggregate,  or  as  made  by 
the  respective  parties.  It  is  veiy  Evident  that  plaintiff 
either  failed  as  to  a  large  part  of  his  demand,  or  that 
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defendant  recovered  for  a  great  proportion  of  lus  set-off 
In  this  state  of  the  record,  we  would  not  be  warranted  in 
interfering  with  the  order  as  to  costs.  The  case  is,  in 
principle,  covered  by  ArQiur  v.  Funh^  22  Iowa,  238.  As 
far  as  we  can  see,  it  is  one  of  those  cases  where  the  court 
was  justified  in  making  an  *' equitable  apportionment  of 
costs."  Rev.  §  3449.  Or  if  not  this,  then  one  where 
defendant  was  entitled  to  recover  '*  costs  upon  the  issues 
determined  in  his  favor."  \  3451.  There  is  nothing  to 
satisfy  us  that  the  court  below  did  not  follow  the  statute. 
The  cases  cited  by  appellant's  counsel  are  not  applicable 
to  this. 

Affirmed. 


CORBITT  V.  NeALT. 

Arbitration :  nm  ov  bsauito.  Where,  by  consent,  a  pending  eaue 
wu  referred  to  arbitrators,  who  were,  by  the  order  made,  given 
anthority  to  fix  the  day  for  hearing,  it  was  AeM,  that  this  was  not  an 
absence  of  direction  as  contemplated  by  \  8102  of  the  Revision,  and 
that  the  arbitrators  might  rightfully  fix  the  time  of  hearing  beyond 
the  ten  days  prescribed  by  said  section  in  cases  where  there  is  an 
absonoo  of  direction  in  respect  thereto. 

Appeal  from  Des  Moines  District  Covri* 

Wednesday,  August  81. 

The  petition  filed  August  24,  1869,  claims  $400  upon 
contract.  The  answer,  filed  November  10,  1869,  presents 
issues  general  and  special  in  their  nature.  On  the  19th 
of  that  month  the  parties,  in  open  court,  filed  their  agree- 
ment to  submit  to  the  subject  matter  of  said  action  to  arbi- 
tration, and  it  was  then  ordered,  by  consent,  that  certain 
persons,  naming  them,  be  appointed  as  arbitrators  (some- 
times called  referees  in  the  record) ;  that,  after  qualifyingi 
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they  should  proceed  to  fix  the  day  for  the  hearing,  notifying 
the  parties  thereof,  determine  the  issues,  and  make  their 
report  at  the  next  term.  The  arbitrators  accepted  the 
appointment,  and  fixed  upon  the  27th  day  of  January, 
1870,  as  the  day  for  hearing ;  and,  after  due  notice,  the 
parties  being  present  on  the  day  named,  they  were  heard, 
a  recovery  ordered  in  plaintiff's  favor,  return  duly  made, 
which  defendant  moved  to  set  aside  ;  and  to  reverse  the 
judgment  following  the  overruling  of  this  motion  he 
prosecutes  his  appeal. 

M,  D.  d  0.  H.  Browning  for  the  appellant. 

Hall  <£  Baldwin  for  the  appellee. 

Wright,  J.  — ^The  only  point  made  here  is,  that  the 
arbitrators  did  not  proceed  to  hear  the  case  within  the 
time  prescribed  by  statute  ;  that  they,  hence,  had  no  jari;»- 
diction  or  power  to  determine  the  issues,  and  that  the 
judgment  based  upon  the  return  is  therefore  erroneous. 
Upon  more  thm  one  ground,  in  view  of  the  facts  in  this 
case,  this  position  is  not  tenable.  The  statute  relied  upon 
IS,  that  the  order  of  reference  shall  direct  when  the  ref* 
erees  shall  proceed  to  a  hearing,  and,  in  the  absence  of  such 
direction,  they  shall  do  so  on  the  morning  of  the  tenth  day 
after  the  day  on  which  was  made  the  order  of  referenca 
Bev.  ^  3103.  As  by  the  agreement  of  parties,  and  the 
order,  the  referees  were  directed  to  fix  the  time,  it  is  not 
a  case  of  <* absence  of  direction"  but  it  is  the  same,  in 
legal  contemplation,  as  though  a  day  had  been  fixed  by  the 
court  before  or  beyond  the  ten  days.  And  this  is  espe- 
cially so  when  the  parties  appeared  after  notice,  without 
objection,  and  were  fully  heard  before  the  referees.  M> 
Daniels  v.  Van  loosen,  11  Iowa,  195;  Thompson  v. 
Blanchard,  2  id.  44/  McKnight  v.  McChdloch,  21  id. 
Ill  J  Higgins  v.  Kennedy,  20  id.  474. 

Afiirmed* 
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DuGAN  V.  Hunt. 

\  I  PLiADxiro :  J17STI0B  or  TH>  piAOi.  Where  a  petition  before 
a  Justice  of  the  peace  claimed  $100  "  for  damages  "  and  trespasses  com- 
mitted by  defendant  upon  the  lands  of  plaintiflT,  alleging  possession 
thereof,  and  that  defendant  **  broke  and  entered  said  premises  by 
force,  etc.,  and  did  then  and  there  cut  down  and  carry  away  ft'om  and 
off  said  premises,  one  hundred  trees  of  the  Talue  of  $100."  It  was 
held,  that  plaintiff  was  not  confined  to  the  value  of  the  trees  taken, 
bat  could  reooyer  for  the  consequent  ii^uries  to  the  realty,  as  also  for 
thobreaUqg. 

Ajppealfrom  Monroe  OinmU  OourL 

WsDNESDAr,  August  31. 

Perry  d  Tovm^end  for  the  appellant 

Yocam  dk  Rchb  for  the  appellee. 

Wbight,  J. — ^I.  Where  a  petition  before  a  justice 
claimed  $100,  ''for  damages  and  trespasses  committed 
by  defendant  upon  plaintiff's  lands"  (describing  them), 
alleging  possession  of  the  same,  and  that  defendant,  on, 
etc.,  *'  broke  and  entered  said  premises  by  force,  etc.,  and 
did  then  and  there  cut  down  and  carry  away  from  and 
off  said  premises  one  hundred  trees,  of  the  value  of 
$100," — Held^  that  it  was  not  erroneous,  upon  the  trial 
in  the  circuit  court,  to  allow  a  witness  to  testify  as  to  the 
damage  done  to  the  realty  by  the  defendant's  trespasses. 
In  other  words,  plaintiff  was  not  confined  to  the  value  of 
the  trees  taken,  but  could  recover  for  the  consequent  inju- 
ries to  the  realty,  as  also  for  the  breaking. 

n.  The  facts  of  the  case  are  much  stronger  &s  to  pos- 
session in  plaintiffs  than  in  Terpenning  v.  Gallup,  8 
Iowa,  74  (and  see  authorities  there  cited),  and,  following 
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that,  there  was  no  error  in  the  instructions  given  upon 
this  subject,  nor  in  refusing  those  asked. 

Some  other  matters  are  referred  to  in  the  assignment  of 
errors,  but  counsel  do  not  urge  them  in  argument,  and 
they  are  evidently  without  weight 

Affirmed. 


Bonnet,  Admr.,  v.  Bonnet. 

1.  Demirrer  t  peaotios.  The  SHStalning  of  a  denmmr  to  the  whole  of 
so  eofwer,  one  eonnt  of  which  is  good,  U  erroneoas. 

2.  B«leMS  t  JOivT  oBUOOKJi.  The  release  of  one  or  more  persons  who 
are  Johitly,  or  jointly  and  severally,  bound,  is  a  discharge  of  aU, 
unless  it  appears  from  the  instrument,  or  the  circumstances  and  reU- 
tions  of  the  parties,  that  they  cannot  reasonably  be  supposed  to  hare  so 
intended. 

8.  Sirety  8  nxTBHsiOH  or  pATMiirT.  A  binding  agreement  with  the 
principal  by  which  the  time  of  payment  is  extended  to  him  without 
the  oonsent  of  the  surety,  wiU  discharge  the  latter,  regardless  of 
the  flnt  as  to  whether  he  was  or  was  not  prejudiced  by  such 
extension. 

Appeal  from  General  Term,  Second  District  {Van  Buren 

County.) 

Wednesday,  August  31. 

The  defendant  (J.  H.  Bonney)  was  appointed  the 
administrator  of  Jacob  Lane,  and  made  his  bond,  with 
the  other  defendants  as  his  sureties.  He  made  his  final 
report,  showing  a  balance  of  several  hundred  dollars  in 
his  hands,  and  resigned  his  trust  Plaintiff  (S.  E.  Bonney) 
was  thereupon  appointed  administrator  de  bonis  non^ 
and  brings  this  action  upon  the  bond  made  by  the  first 
administrator,  claiming  a  portion  of  the  amount  reported 
as  in  his  hands  on  his  final  settlement,  as  also  for  a  large 
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sum  over  aad  above  that  amount,  because  of  errors  and 
mistakes  in  said  settlement. 

The  defendant  Mills  (one  of  the  sureties,)  answering, 
among  other  things  states,  that  after  his  principal  made 
his  final  report  the  county  judge  instructed  and  author* 
ized  the  plaintiff  to  take  money  and  securities  in  pay- 
ment of  said  indebtedness  or  balance,  by  taking  from 
each  of  the  other  sureties  $400,  and  from  the  princi* 
pal  a  like  sum ;  that  plaintiff  accordingly  did  com- 
promise and  settle  said  indebtedness,  by  receiving  from 
one  of  the  sureties  $400  in  monejr ;  from  another  his  note 
well  and  sufficiently  secured  by  mortgage,  for  a  like  sum 
on  two  years*  time,  with  ten  per  cent  interst,  and  from 
the  principal  his  note  and  mortgage  for  $1,500,  due  in 
five  years,  with  ten  per  cent  interest,  the  last  mortgage 
being  intended  for  the  benefit  and  protection  of  the 
sureties  as  well  as  the  estate  ;  that  this  money  and  these 
mortgages  were  intended  to  be,  and  were  given  and 
received,  in  full  settlement  and  balance  of  the  entire 
indebtedness  of  said  first  administrator  to  the  estate  ; 
that  plaintifl*  made  his  report  to  the  county  court  of 
the  said  settlement  and  proceedings  ;  that  the  same  were 
there  ratified  and  affirmed ;  that  plaintiff  received  a 
valuable  consideration  for  extending  the  time  of  payment 
to  said  J-  H.  Bonney  ;  whereupon,  by  reason  of  all  said 
premises,  defendant,  who  was  ignorant  thereof,  says  he 
is  discharged.  He  further  avers  that  plaintiff  did  after- 
ward, without  his  knowledge  or  consent,  with  the  appro- 
bation of  the  county  court,  release  from  the  mortgage 
given  by  J.  H.  Bonney  the  most  valuable  part  of  the  real 
estate  therein  contained,  wherefore,  etc. 

The  answer  contained  very  many  other  defenses,  but 

the  foregoing  will  suffice  to  show  the  points  ruled  in  the 

opinion.      There  was  a  demurrer  to  the  whole  answer, 

and,  among  others,  upon  the  following  grounds  :  the  dia- 
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charge  of  the  other  sureties  was  pro  rcUa^  and  the  answer 
shows  defendant  was  not  injured  thereby ;'  and,  also, 
that  the  taking  of  the  mortgage  from  J.  H.  Bonney  was 
not  a  discharge  of  his  indebtedness  ;  that  it  only  settled 
or  fixed  the  liability,  and  was  not  a  payment ;  and,  as  other 
securities  were  not  released  nor  thereby  rendered  una- 
available,  and  defendant  was  in  no  manner  injured,  he 
cannot  complain.  These  grounds  of  demurrer  were  sus- 
tained and  all  others  overruled,  and  defendant  Mills 
appeals. 

a.  p.  Loioe  and  Jos.  T.  Smith  for  the  appellant 

linmble  i6  JBaldmn  for  the  appellee. 

Wright,  J. — ^The  appellant  very  correctly  insists,  that 
as  the  demurrer  was  to  the  whole  answer,  some  parts  and 
1.  dsmubbbb:  divisions  of  which  are  undeniably  good,  as 
priotioe.  against  the  grounds  of  demurrer  now  before  us 
it  should  have  been  overruled.  This  is  clear  enough  upon 
principle,  and  has  been  more  than  once  so  ruled  by  this 
court  See  Singer  v.  Cavers,  26  Iowa,  178  ;  Zapple  ▼. 
Hush,  20  id.  99  ;  Edmxmds  v.  Cochrane,  12  id.  488  ;  Jarvis 
V.  Worick,10  id.  29  ;  Coon  v.  Jones,  id.  131. 

But  other  questions  have  been  argued,  and  are  important 

to  the  speedy  settlement  of  this  controversy  ;  we  therefore 

t.  BBLBA8B :       proceed  to  their  examination.     The  general 

Joint  obii«<;».    ^1^  jg^  ^jj^j.  ^jj^  release  by  the  obligee  of  one 

of  two  or  more  persons,  who  are  jointly  or  jointly  and  seve- 
rally bound  to  him,  is  a  discharge  of  all.  This  release  (tech* 
nical  as  it  is  sometimes  and  perhaps  generally  called)  will 
not,  however,  have  this  effect  if,  looking  at  the  whole  instru- 
ment, the  relations  of  and  circumstances  of  the  parties,  they 
cannot  reasonably  be  supposed  to  have  so  intended.  It 
will  rather  be  construed  as  a  mere  agreement  not  to 
charge  the  person  or  party  to  whom  the  release  is  given* 
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Seymour  v.  Butler^  8  Iowa,  304,  and  cases  there  cited ; 
and  see  Turner  v.  Hitchcock^  20  id.  310.  In  this  case  the 
unswer  avei*s  that  plaintiff  did  compromise  and  settle  the 
entire  indebtedness,  by  receiving  the  money  and  mort- 
gages therein  set  out ;  that  they  were  given  and  received 
in  full  settlement ;  that  the  other  sureties,  as  well  as  the 
principal,  were  released  from  their  obligation  upon  the 
bond,  and  that  defendant  (appellant)  was  thereby  dis- 
charged. And,  as  we  find  nothing  in  the  instruments  of 
release,  the  order  of  the  county  courts,  the  reports  thereto, 
the  relations  of  the  parties,  or  the  circumstances,  in  con- 
fiict  with  this  averment,  or  with  the  facts  stated  upon 
which  the  aveiments  are  based  (but,  on  the  conti'aiy,  made 
to  support  them),  they  must  be  accepted  as  true  ;  and  so 
accepted  they  present  a  complete  bar  to  a  recoveiy  by 
plaintiff.  This  conclusion  is  reached,  both  upon  the 
ground  that  the  facts  stated  show  a  release  of  the  other 
sureties,  and  .because  they  show  a  full  settlement  of  the 
principal's  indebtedness.  If  either  of  these  averments  is 
true,  as  already  stated  plaintiff  cannot  i*ecover. 

As  to  taking  the  mortgage  from  the  principal,  and  the 
time  given  (five  years),  we  remark,  that,  if  it  was  accepted 
8.  susett:  simply  as  a  collateral  security,  and  plaintiff's 
payment  right  of  actiou  upou  the  bond  was  not  thereby 
superseded,  it  would  not  operate  to  discharge  appellant, 
li  this  was  the  agreement,  however,  either  in  fact  or  in 
law,  he  would  be  discharged,  without  reference  to  its  effect 
otherwise  upon  his  rights.  A  binding  agreement  with  the 
principal,  by  which  the  time  of  payment  is  extended 
without  the  consent  of  the  surety,  releases  the  latter,  and 
courts  will  not  stop  to  inquire  whether  he  is  prejudiced 
thereby.  Coriell  v.  Allen,  13  Iowa,  289 ;  Launian  v. 
Nichols,  15  id.  161;  Kelley  v.  Gillapsie,  12  id.  66;  Qhamr 
bers  V.  Cochran,  18  id.  169,  and  the  cases  there  cited;  also 
Davis  V.  Oraham,  post. 
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The  release  of  the  property  included  m  the  mortgage, 
unless  there  be  sufficieut  left  for  appellant's  security, 
won\d  pro  tanto  operate  to  his  injury,  and  to  that  extent 
he  would  be  released.  The  security  taken  for  the  princi- 
pal was  for  his  benefit  and  protection,  as  well  as  that  of 
plaintiff.  And,  if  the  property  thus  released  was  sufficient 
to  discharge  appellant's  liability,  plaintiff's  right  of  action 
against  him  would  be  gone.  The  simple  release,  however, 
without  more  would  not  discharge  him,  for  if  there  shall 
still  be  enough  left  for  his  protection,  he  is  entitled  to 
have  it  subjected  to  the  payment  of  this  debt,  and  if  suffi- 
cient he  is  not,  of  course,  prejudiced  by  the  partial  dis- 
charge, and  cannot  complain.  Chambers  v.  Cochran^  «u- 
j>ra,  and  cases  there  cited. 

In  our  opinion  the  answer,  in  the  parts  or  divisions  here 
considered,  presents  good  grounds  or  defence,  and  the  de- 
murrer should  have  been  overruled. 

Beversed. 


Allen  v.  Kehp  €i  al. 

1.  Mortgage!  ni  foem  or  dssd.  A  oonTeyaooe  abeolnte  In  fona,  but 
which  IB  executed  for  the  purpose  of  securing  a  debt  due  from  the 
giantof  to  the  grantee^  will,  as  against  the  latter,  and  subsequent  pur^ 
chasers  chargeable  with  notice,  be  regarded  as  a  mortgage,  and  the 
premises  embraced  therein,  or  the  proceeds  thereof,  may,  to  the  extent 
of  the  surplus  remaining  after  the  satisfaction  of  the  debt  intended  to  be 
secured,  be  subjected  to  the  payment  of  a  debt  held  by  a  creditor  against 
the  grantor. 

2. BSTOPPiL.    Where  it  appeared  that  such  creditor,  prior  to  that 

time,  but  after  the  execution  of  the  deed  to  «uch  grantee,  entered 
into  an  arrangement  with  the  different  parties  interested  in  the 
property,  including  said  fnmntee,  in  respect  to  a  mortgage  existing 
on  the  property,  executed  by  a  former  owner,  to  the  effect  that  such 
oreditor    should   buy  in   the   property  and    then  quit-claim  to  tht 
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owners  of  the  different  parts  including  such  grantee,  which  was 
accordingly  done,  it  was  held^  in  the  proceeding  by  the  creditor  to 
subject  the  land  to  the  payment  of  his  debt  against  the  grantor, 
that  he  was  not  estopped  by  such  facts  from  denying  the  absolute  title 
of  the  grantee,  and  asserting  that  he  only  held  it  in  the  capacity  of  a 
mortgagee 

Appeal  from  Polk  District  Court 

Wednesday,  August  31. 

AcrriON  in  equity  by  a  creditor  to  set  aside  certain 
alleged  fraudulent  conveyances,  and  to  subject  the  prop- 
erty, to  wit,  the  south  half  of  the  west  one-third  of  lot 
number  eight  in  block  number  thirty-one,  in  the  original 
town  of  Fort  Des  Moines,  to  the  payment  of  his  judgment. 
The  district  court  dismissed  the  petition,  and  the  plaintiff 
appeals.  The  further  necessary  facts  are  stated  in  the 
opinion. 

D,  0.  Finch  and  Polk  &  Hubbell  for  the  appellant. 

Phillips,  Gatch  <&  Phillips  for  the  appellees. 

Cole,  Ch.  J. — The  plaintiff  is  the  owner  of  a  judg- 
ment against  the  defendant  James  F.  Kemp,  upon  which 
1.  MoBTOAOB :  ^®  ^^  ^*^  execution,  with  return  of  "  no 
in  form  of  deed,  property."  He  brings  this  suit,  claiming  to 
aubject  the  property  in  question  to  the  payment  of  his 
judgment,  upon  two  gi'ounds:  first,  that  the  conveyances 
of  the  property  by  James  F.  Kemp  to  William  Kemp,  and 
afterwards  by  William  Kemp  to  James  G.  J.  Kemp,  were 
fraudulent  and  void,  being  made  to  hinder  and  delay 
creditors;  second,  that  the  conveyance  by  James  F.  Kemp 
to  William  Kemp,  though  absolute  in  form,  was,  never- 
theless, but  a  mortgage  to  secure  an  indebtedness  by  James 
to  William,  and  that  such  indebtedness  has  been  paid  by 
the  rents  of  the  property;  and  that  Thomas  G.  J.  Kemp 
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had  knowledge  of  the  fact  that  the  conveyance  was  but  a 
mortgage,  and  further,  that  he  had  not  fully  paid  the 
consideration. 

There  is  much  in  the  testimony  tending  to  establish 
actual  fraud  in  the  conveyance  by  James  F.  to  William 
Kemp.  It  was  made  by  a  son  to  a  father  ;  the  son  was 
greatly  embarrassed  in  his  business,  and,  indeed,  actually 
insolvent,  and  his  condition  must  have  been  known  to  his 
father,  the  grantee,  who  had  access  to  his  books,  and  was 
aiding  him  in  his  business.  It  was  made  while  the  plain- 
tiff's action,  in  which  he  recovered  his  judgment,  was 
pending,  and  just  before  the  judgment  was  rendered. 
The  claimed  consideration  for  the  conveyance  was  an  in- 
debtedness by  James  F.  to  his  father,  having  its  origin 
nearly  ten  years  prior  to  the  making  of  the  deed,  and  the 
exact  amount  of  which  cannot  lx>  stated  by  either.  The 
wife  of  the  grantor,  James  F.,  who  was  then  and  still  is 
living  with  him,  did  not  join  in  the  conveyance,  nor  is 
any  reason  given  therefor,  or  showing  of  her  refusal  to 
join,  or  of  her  being  requested  so  to  do.  The  nominal 
consideration  for  the  conveyance,  as  expressed  in  the  deed 
and  stated  by  the  parties  to  it,  is  much  less  than  its 
actual  value.  A  paii;  of  the  rents  after  the  conveyance 
were  paid  by  the  grantee  to  the  wife  of  the  grantor.  The 
grantee  in  his  disposition  peremptorily  refuses  to  answer 
several  legitimate  and  pertinent  questions,  the  answers  to 
which  would  likely  disclose  the  time  character  of  the  con- 
veyance, and  this,  too,  without  any  claim  by  him  that  the 
answers  would  tend  to  criminate  him.  Other  facts  having- 
a  like  tendency  might  be  stated ;  but  it  is  not  necessaiy, 
since  we  will  not  definitely  determine  the  question  of 
fraud,  nor  ground  our  decision  thei'eon ;  another  basis, 
free  from  all  doubt,  being  found  in  the  record,  whereon 
complete  equity  to  these  parties  may  be  administered. 

It  is  established  by  the  proven  admissions  of  Williams 
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Kemp,  that,  beyond  all  doubt,  the  purpose  of  the  convey- 
ance,  as  between  James  F.  and  William  Kemp,  was  to 
secure  the  latter  in  whatever  sum  the  former  was  indebted 
to  him.     At  most  it  was  but  a  mortgage. 

It  is  furthermore  equally  well  shown,  that  while  Thomas 
6.  J.  Kemp  agreed  to  pay  his  father,  William  Kemp  $2,500 
for  the  property,  he  has  only  paid  thereon  a  note  for  $700, 
which  he  held  against  his  father,  and  a  note  against 
another  person  for  $100  ;  for  the  balance  he  gave  his  two 
notes,  for  $800  and  $900  respectively.  Upon  these  notes 
he  claims  to  have  applied  the  sum  of  $340,  out  of  the 
rents  received  by  him  for  the  property,  leaving  a  balance 
still  due  from  him,  considerably  in  excess  of  the  amount 
of  plaintiff's  claim.  The  evidence  shows  that  the  con- 
veyance by  William  Kemp  to  his  son,  Thomas  G.  J. 
Kemp,  was  made  but  a  few  days  before  this  proceeding 
was  commenced,  and  while  the  plaintiff's  attorneys  were 
pressing  the  father  to  arrange  the  claim,  in  some  way,  with 
the  property.  The  conveyance  was  by  a  father  to  his  son. 
The  son  then  had  no  other  means,  so  far  as  appeara,  for 
the  purchase  of  the  property  except  the  two  notes  paid 
thereon.  The  conveyance  to  him  was  absolute,  and  bis 
own  promissory  notes  for  more  than  two-thirds  the  con- 
sideration were  taken  without  any  security  for  their  pay- 
ment The  only  reason  given  by  him  for  the  purchase 
at  the  time  from  his  father  was  to  secure  and  get  pay- 
ment of  the  note  he  held  against  his  father  ;  but  he  does 
not  explain  how  his  father  was  to  get  secuiity  or  payment 
of  the  notes  he  gave  for  the  property.  In  his  answer  as 
garnishee,  in  another  proceeding  to  subject  the  same 
property,  which  answer  was  introduced  in  evidence,  he 
states  that  he  always  supposed  his  brother  conveyed  the 
property  to  his  father  to  seeure  what  his  brother  owed  his 
father.  Under  this  proof  we  have  no  difficulty  in  holding 
that  the  defendant  Thomas  6.  J.  Kemp  holds  the  prop- 
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erty  subject  to  all  the  equities  which  existed  against  it 
in  the  hands  of  his  father,  William  Kemp.  And  certainly 
he  cannot  object,  under  his  own  evidence,  to  being  held 
chargeable  with  knowledge  of  the  fact  that  his  father's 
title  was  that  of  a  mortgagee.  There  is  no  showing  that 
the  notes  given  by  Thomas  to  his  father  were  negotiable, 
or  that  the  ownership  thereof  has  been  transferred  to 
another. 

One  other  matter  requires  notice.  Prior  to  the  purchase 
of  the  property  by  James  F.  Kemp,  a  former  owner  of  it 
% — estoppel,  and  other  property  had  moitgaged  all  to  secure 
a  loan  from  the  school  fund.  After  the  conveyance  to  Wil* 
liam  Kemp,  this  school  fund  mortgage  was  foreclosed 
against  all  the  pro^ierty  moiigaged  and  the  owners 
thereof,  this  plaintiff  being  the  owner  of  a  part  of  it  and 
a  party  to  that  proceeding.  After  the  decree  of  fore- 
closure it  was  agreed  by  all  the  pailies  interested  in  the 
mortgaged  property,  that  the  whole  of  it  should  be  bought 
at  the  foreclosure  sale  by  this  plaintiff,  and  then  he  should 
quitclaim  to  the  owners  of  the  different  parts  thereof, 
upon  payment  to  him  of  their  respective  pro  rcUa  pro- 
poilions.  Under  this  agreement,  the  defendant  William 
Kemp  paid  the  proportion  chargeable  to  the  property  in 
controversy,  it  being  thirty-seven  dollars,  to  the  plaintiff 
herein,  who  thereupon  executed  to  him  a  quitclaim 
therefore.  This  quitclaim  deed  is  now  set  up  as  a  bar  to 
the  plaintiff's  recovery  in  this  action.  We  hold  that  the 
quitclaim  deed  is  to  be  construed  in  connection  with  the 
agreement,  the  purchase  in  trust  at  the  sale,  and  all  the 
facts  surrouuding  the  transaction ;  and,  being  thus  con- 
strued, it  constitutes  no  bar  to  plaintiff's  claim  herein, 
but  is  simply  a  conveyance  as  by  a  trustee,  and  relieves 
the  property  from  the  mortgage  incumbrance. 

It  follows,  therefore,  that  the  judgment  must  be 
reversed.     An  account  of  the  indebtedness  by  James  F. 
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Kemp  to  his  father,  William  Kemp,  at  the  date  of  the 
conveyance,  will  be  taken.  An  account  of  the  goods 
received  and  of  the  notes,  accounts,  etc.,  collected  by 
William,  which  belonged  to  James  F.,  and  also  of  the 
rents  received,  and  by  whom  and  when  received,  above 
actual  cost  of  repairs,  and  by  whom  and  when  made  since 
the  conveyance  will  also  be  taken.  The  balance  will  be 
struck.  The  property  will  be  ordered  to  be  sold  under 
special  execution,  the  first  proceeds  to  be  applied  in  pay- 
ment of  any  balance  due  William  Kemp,  if  there  shall 
be  any ;  the  money,  however,  to  be  paid  to  Thomas  G.  J. 
Kemp,  to  the  extent,  if  any,  which  may  be  necessary, 
when  added  to  the  rents  received  by  him  over  and  above 
cost  of  repairs  made  by  him,  to  re-imburse  him  for  the 
amount  actually  pidd  by  him  to  William  Kemp  for  the 
property.  The  balance  of  the  proceeds  will  be  applied, 
so  £fir  as  necessary,  to  the  payment  of  plaintifTs  claim  ; 
or  the  defendant  Thomas  6.  J.  Kemp  may  pay  to 
plaintiff  the  amount  of  his  claim  and  have  the  title 
to  the  property  quieted  in  him.  The  cause  will  be 
remanded  to  the  district  court  for  these  supplemental  pro- 
ceedings, or,  at  the  election  of  either  party,  they  may  be 
had  in  this  court. 

Beversed, 
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Williamson  v.  Peel. 

!•  ETldenee :  xmpbaobment  :  oovtradiotobt  STATiMKaTs.  Tlw  end* 
Ibility  of  a  witness  cunot  be  impeached  bj  proof  of  oontradtctory 
statements  unless  the  proper  foundation  therefor  is  laid  by  first 
asking  the  witness  in  respect  thereto  and  to  the  time  and  plsca 
thereof. 

2.  —^  Nor  will  any  exception  be  made  to  the  rule  where  an  aflSdaTit 
for  a  continuance  has  been  filed,  on  the  ground  of  the  absence  of  a 
witness,  and  the  opposite  party  for  the  purpose  of  proceeding  to  trial 
admits  that  the  witness  if  present,  would  testify  to  the  facts  alleged  ia 
the  affidavit 

8.  -^—  It  was  accordingly  hdd,  that  evidence  that  the  absent  witness  had 
made  statements  contradictory  to  the  facts  alleged  in  the  affidavit  wss 
not  admissible  for  the  purpose  of  impeachment. 

Appeal  from  Des  Moines  Oircuit  Oouri. 

Wednesday,  August  3L 

This  action  was  commenced  before  a  justice  of  the 
peace,  and  judgment  rendered  to  plaintiff  upon  appeal  to 
the  circuit  court.  The  errors  assigned  relate  to  the  ad- 
mission of  evidence.     The  facts  appear  in  the  opinion. 

M.  D.  <&  0.  H.  Browning  for  the  appellant 

No  appearance  for  the  appellee. 

Beok,  J.  — Before  the  trial  of  the  case  was  commenced 
defendant  made  application  for  a  continuance  on  account 
of  the  absence  of  a  witness.  He  set  out  in  his  affidavit 
supporting  the  application  the  facts  he  expected  to  prove 
by  the  absent  witness.  The  plaintiff  admitted  that  the 
witness,  if  present,  would  testify  to  the  facts  as  alleged 
in  the  affidavit.  Upon  the  trial  the  affidavit,  or  such 
part  of  it  as  contained  the  statement  of  &cts  expected  to 
be  proved  by  the  absent  witness,  was   read  in  evidence. 
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The  plaintiff  was  permitted,  against  defendant's  objection, 
to  prove,  in  order  to  impeach  the  witness,  certain  state- 
ments, to  the  effect  that  she  knew  nothing  about  the  case 
nor  the  matter  in  controversy.  The  statements  were 
made  to  the  officer  who  served  the  subpoena  upon  her, 
and  no  foundation  whatever  was  laid  for  the  admission  of 
this  impeaching  evidence. 

The  evidence  was  improperly  admitted.  The  affidavit, 
by  admission  of  the  plaintiff,  was  taken  and  considered 
as  embodying  the  witness'  evidence.  The  credibility  of 
a  witness  can  be  impeached  by  proof  of  contradictory 
statements,  only  after  laying  a  proper  foundation  by  ask- 
ing the  witness  in  reference  to  the  time  and  place  thereof, 
etc.  State  v.  Shanahan,  22  Iowa,  435  ;  1  Greenl.  Ev. 
§  462 ;  Strunk  v.'  Ochiltree,  15  id.  179  ;  Morrison  v. 
Myers  (6  Turner ,  11  id.  638  /  Samuels  v.  Griffith^ 
13  id.  103  ;  Stale  v.  Rhul,  8  id.  449.  It  may  be  said, 
that,  in  the  case  before  us,  it  was  impossible  to  have 
laid  such  a  foundation.  That  is  quite  true,  but  it  does 
not  change  the  rule.  To  disregard  the  rule  in  a  case  of 
this  character  would  be  most  unfair  toward  the  witness 
and  operate  to  defeat  the  ends  of  justice.  The  reason  of 
the  rule  operates  in  this  case  as  in  all  others,  namely  : 
the  witness,  probably,  upon  his  attention  befng  called  to 
the  statements,  could  give  some  explanation  thereof. 
To  enforce  the  rule  in  a  case  of  this  character  can  be  no 
hardship  upon  the  parties  admitting  affidavits  to  be  read 
in  place  of  the  evidence  of  witnesses.  If  impeachment  is 
necessary  to  the  ends  of  justice  in  these  cases,  they  must 
allow  the  evidence  to  be  brought  before  the  court  in  a 
manner  that  will  permit  it    The  judgment  of  the  circuit 

court  must  be 

Beversed. 
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Dixon  y.  Brophet. 

!•  DelSuiltt  p&AOTi<n.  An  oral  agseement  between  pftrties  to  dekj 
or  postpone  the  trial  of  n  cause  to  a  day  beyond  that  set  for  trial, 
which  is  not  communicated  to  the  court  whose  action  it  is  intended  to 
govern,  will  be  treated  with  but  little  faror  in  an  application  by  the  de- 
fendant to  set  aside  a  default. 

S.  Jwtiee  of  the  peaee :  judommt  o>  appbal.  Upon  appeal  to  tha 
circuit  court  from  a  Judgment  of  a  justice  of  the  peace,  that  conrt 
may  upon  the  reversal  of  a  judgment  of  a  justice,  render  final  judg- 
ment instead  of  remanding  the  cause  to  the  justice. 

8.  Writ  of  error  :  ArnnATiT  bt  AnoairnT  :  jirsncn  or  th>  pbaob. 
The  affidavit  for  the  writ  of  error  in  the  proceedings  of  a  Justice  of  the 
peace  may  be  made  by  an  attorney  of  a  party  applying  therefor,  who  is 

acquainted  with  the  facts. 

• 

4.  It  is  not  necessary  that  the  affidavit  for  a  writ  of  error  to  the  ac- 
tion of  a  justice  in  setting  aside  a  default  should  show  that  the  plain- 
tiff resisted  the  motion  to  set  aside,  or  that  he  did  not  consent  thereto, 
or  that  he  excepted  to  the  action  of  the  Justice,  or  that  he  applied  to 
the  Justice  to  correct  the  error  complained  of. 

Aj)peal  from  Boone  County  QircuU  OourL 

Wednesday,  Auoust  31. 

Action  commenced  before  a  justice  of  the  peace.  The 
defendant  made  application  for  a  change  of  venue  which 
was  granted,  and  the  cause  was  sent  to  an  other  justice, 
who,  after  waiting  one  hour  from  the  time  the  papers 
were  received  by  him  proceeded  to  hear  the  cause  and 
rendered  judgment  for  plaintiff.  Defendant  made  a  mo- 
tion before  tho  justice  to  set  aside  the  judgment,  which 
was  overruled.  A  subsequent  motion  of  the  same  char- 
acter was  made  and  sustained  and  a  new  trial  ordered,  of 
which  notice  was  served  on  plaintiff.  Thereupon  plaintiff 
removed  the  case  to  the  circuit  court  upon  writ  of  erron 
The  decision  of  the  justice  setting  aside  the  judgment 
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was  reyersed,  and  judgment  entered  for  the  amount  of  the 
judgment  rendered  by  him.     Defendant  appeals. 

Phillips  (&  Phillips  for  the  appellant. 

MOcJiell  (&  Kidder  for  the  appellee. 

Beck,  J. — I.  The  judgment  was  improperly  set  aside 
hy  the  justice.  The  defendant  did  not  show  a  satisfactory 
1.  Default:  ©xcuse  for  his  default.  It  is  based  upon  an 
''^***^  alleged  understanding  between  the  parties  to 
delay  the  time  to  a  future  day.  This  understanding  was 
not  communicated  to  the  justice,  and  is  not  very  satisfac- 
torily established  or  clearly  stated  in  defendant's  affidavit. 
Agreements  of  this  character  made  orally  and  not  com- 
municated to  the  court,  whose  action  they  are  intended  to 
govern  should  be  treated  with  little  favor. 

II.  The  circuit  court  rendered  judgment  against  defend- 
1.  JU8TICB  OF     *^t  for  the   amount  found   due  by  the  judg- 

j^^S^fSn  ap-  inent  of  the  justice.     This  it  authorized  by 
^'^"^  Revision,  section  3944. 

III.  A  motion  to  quash  the  writ  of  error  made  by  de- 
fendant was  overruled.  The  first  ground  of  the  motion 
S.WBITOF       is  that  the  affidavit   for  the   writ  was    not 

▼it  by  attorney:  sworn  to  by  plaintiff,  but  by  his  attorney.    It 
peace  is  not  necessary  that  the  party  asking  for  the 

writ  make  the  affidavit.     The  affidavit  shows  that  the  at- 


torney was  sufficiently  acquainted  with  the  facts  to  enable 
him  to  make  the  necessary  statement. 

The  second  ground  of  the  motion  is,  that  the  affidavit 
does  not  show  plaintiff  resisted  the  motion  to  set  aside  the 
judgment,  or  excepted  to  the  same,  or  that  he  did  not  ap- 
pear and  consent  thereto.  The  first  two  of  these 
objections  suggest  acts  that  were  quite  unnecessary  in 
erder  to  enable  plaintiff  to  correct  the  error  of  the 
justice.     As  the  judgment  could   have  been   set  aside 
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without  notice  to  plaintiff  {Stivers  v.  Thompson^  15  Iowa, 
2,)  it  will  not  be  presumed  that  he  was  notified  of  the 
motion,  or  was  present  when  the  order  was  made.  As  to 
the  last  of  these  three  objections,  it  will  not  be  presumed 
that  plaintiff  did  consent  to  setting  aside  the  judgment : 
the  averment  that  he  did  not  is  unnecessary. 

The  third  and  last  grounds  of  the  motion  are  :  1.  That 
the  affidavit  does  not  show  that  plaintiff  is  aggrieved  bjr 
the  error  of  the  justice.  This  is  very  apparent  without 
any  aveiinent  of  that  kind  in  the  affidavit.  2.  That  it  is 
not  shown  plaintiff  applied  to  the  justice  to  con-ect  the 
error  complained  of.  This  is  quite  as  unnecessary  as  the 
other  matters  which  the  motion  sugge^rts  and  makes  the 
foundatiod  of  objection. 

The  foregoing  viewd  sufficiently  answer  all  the  objec- 
tions raised  by  appellant. 

Affirmed. 


Baboroft,  Geoboe  a  Co.  v  ELlwobth  et  al. 

1.  Instmetioiis  s  mrmor  without  pkbjvdios.  The  ^Wog  of  an  erroiie- 
0118  iDfltruction  upoD  an  issue  which,  in  view  of  facts  upon  other  Issues, 
it  was  unnecessary  to  consider,  is  not  reversible  error. 

2.  Partnenhip :  vss  of  firm  hams.  To  bind  the  firm  by  a  contract,  it 
is  not  necessary  that  it  should  have  been  signed  by  all  the  partners  or  in 
the  firm  nanoe,  if  it  was  intended  to  bind  the  firm,  was  so  accepted,  and 
was  in  respect  to  the  business  thereof. 

S.  DECLAaATiOMs  OF  PARTHBas.    A  partnership  noay  be  shown  by  the 

iieparate  admissions,  acts  or  declarations  of  all  the  parties  sought  to  bo 
charged  as  partners. 

4.  Wliile  the  partnership  cannot  be  shown  as  sgainst  one  denying  his 

connection  therewith,  by  the  representation  or  declarations  of  another  of 
which  he  was  ignorant,  it  is  otherwise  where  he  is  aware  of  such  repre- 
sentations and  taken  no  steps  to  contradict  them,  and  credit  is  given  on 
the  fiuth  thereof. 
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Appeal  from  Warren  Diatnct  Court. 
Wednesday,  August  31. 

Plaintiffs  sue  upon  a  contract,  made,  as  they  allege, 
with  all  the  defendants,  by  which  they  undertook,  upon 
certain  terms,  to  feed,  water  and  care  for  one  hundred 
and  seventy-seven  head  of  cattle  from  October,  1866,  until 
the  next  spring,  claiming  $5,500  for  amount  advanced 
upon  said  contract,  over  what  defendants  were  entitled  to, 
and  for  loss  and  injury  to  said  cattle  by  reason  of  want 
of  care  and  attention  in  feeding,  etc. 

There  was  a  ti*ial  continuing  six  days  and  a  general 
verdict  in  favor  of  plaintiffs,  in  the  sum  of  $3,844.50.  The 
defendants  are  Mahler  Haworth,  his  two  sons  and  his 
son-in-law.  The  question  most  warmly  contested  was, 
whether  the  father  was  a  party  to  the  contract,  or,  in 
other  words,  whether  he  was  a  member  of  an  alleged 
partnership.  Upon  this  issue  the  juiy  found  specially  that 
he  was  such  partner,  that  he  had  been  such  partner,  that 
the  partnership  was  never  dissolved,  and  that  he  held  him- 
self out  as  such.  Motion  for  new  trial  overruled,  and 
defendants  appeal.  , 

Nourse  <&  Kaufman  with  Bryan  <&  Seevers  for  the 
appellants.  ^ 

J.  R,  Barcroft  for  the  appellee. 

Wright,  J. — A  patient  examination  of  this  record, 
covering  just  one  thousand  pages  of  written  matter,  has 
seemed  to  advise  us  of,  aside  from  the  argument  of  the 
many  and  yet  not  difficult  questions  involved  in  it,  and  at 
the  same  time  confirm  the  necessity  for,  the  forthcoming 
new  rules  of  the  court,  by  which  court  and  counsel  shall 
be  relieved,  by  the  adoption  of  printed  abstracts,  of  a 
labor  infinitely  worse  than  needless.     Without  undertak- 
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ing  to  pass  upon  the  questions,  seriatim,  we  shall  content 
ourselves  with  stating  generally  views  in  accord  with  the 
action  of  the  court  below,  and  which  must  hence  lead  to 
an  affirmance  of  this  judgment 

I.  As  to  the  liability  of  the  father,  Mahler  Haworth. 
By  the  testimony,  plaintiffs  sought  to  make  him  liable  as 
1.  iMRsuo-        ^  partner  in  these  methods:  First,  that  he  was 
Suhootl^V  partner  in  fact     Second,  that  he  had  been, 
****•  and  that  if  he  had  withdrawn  there  was  no 

notice  thereof.  Third,  that  he  held  himself  out,  and  per- 
mitted the  other  defendants  to  hold  him  out,  to  the  world 
as  such  partner.  All  these  issues  were  found  specially  by 
the  jury  against  the  defendant  The  first  hnding  that  he 
was  a  partner  in  fact,  at  the  time  the  contract  was  made, 
was  in  our  opinion  most  abundantly  warranted  by  the 
testimony,  and  renders  the  other  findings  of  but  little 
importance.  All  the  instructions  asked  by  defendants 
were  refused,  but  they  were  covered  again  and  again  by 
the  insti'uctions  in  chief. 

The  law  as  to  what  would  constitute  these  persons 
partners  was  given  just  as  found  in  all  the  books  upon 
this  subject,  in  a  form  entirely  unexceptionable.  And 
though  it  should  be  conceded,  that,  upon  the  questions  of 
notice  and  liability,  by  being  held  out  as  a  partner,  there 
was  possible  error  in  the  instructions,  it  would  not  avail 
defendant  (Mahler),  since  under  proper  instructions  and 
sufficient  testimony  the  jury  have  found  against  him  upon 
an  issue  that  renders  the  determination  of  the  others 
entirely  unimportant  It  is  not  as  though  we  had  a  general 
verdict,  and  plaintiffs  were  insisting  that  the  liability  as 
a  paitner  was  shown  in  one  or  all  of  these  methods. 

Nor  then,  as  we  could  not  tell  upon  which  of  these  the 
jury  found  for  plaintifib,  if  there  was  error  in  the  instruc- 
tions as  to  any  that  error  would  vitiate  the  entire  verdict, 
unless,  of  course,  we  could  be  able  to  say  that  as  to  one, 
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touching  which  there  was  error,  the  testimony  was  so 
overwhelming  in  plaintiff 's  favor  that  the  jury  could  not 
consistently,  with  any  fair  view  of  it,  have  found  other- 
wise. So  if  the  finding  Jiere  upon  the  first  issue  was  not 
warranted  then  we  should  be  led  necessarily  to  examine 
the  correctness  of  the  others,  and  the  law  given  there- 
wader.  That  case  is  not  before  us,  however.  But  if  it 
was,  we  may  remark,  that  upon  all  of  them  the  charge 
was  more  than  usually  clear,  impartial,  pointed,  and 
satisfactory. 

It  is  not  very  clear  that  defendants  had  any  partnership 
name.  The  contract  was  signed  by  two  of  them,  the 
%  PABTinERgHip:  third  (one  of  the  brothers')  consenting:  to  it, 

use  of  Arm  ^  *  '  o  » 


and  as  to  his  liability  if  any  are  liable,  there 
is  no  doubt  The  father  did  not  sign  the  agreement ; 
the  presumption,  therefore,  was  that  he  was  not  a  party 
to  it  and  the  burden  of  proof  to  show  his  liability  was 
upon  the  plaintiffs.  To  bind  the  Grm,  it  was  not  neces- 
sary that  the  contract  should  be  signed  by  all  the  part- 
ners,  nor,  if  there  was  a  firm  name,  that  it  should  be  used. 

If,  by  the  method  adopted,  it  was  the  intention  to 
bind  the  firm,  and  especially  when  it  was  so  accepted, 
and  the  credit  given  upon  the  strength  of  the  firm,  it 
would  be  equally  as  binding  as  though  signed  in  the 
most  formal  and  regular  manner.  Signed  as  the  con- 
tract was,  by  a  partner  of  the  individuals  composing  the 
alleged  firm,  the  true  inquiry  was,  whether  it  was  made 
upon  the  credit  and  for  the  benefit  of  the  copartnership 
sought  to  be  charged.  And  that  it  was  so  made  should 
be  shown  affiumatively.  And  thus,  in  brief,  the  law  upon 
this  contested  question  of  fact  was  well  and  clearly 
stated  by  the  court,  and  thus  far  there  is  no  just  ground 
for  complaint 

An  objection  was  interposed  during  the  trial  to  certain 
testimony,  showing  statements  made  by  the  other  defend* 

Vol.  XXIX. — 59 
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^'SouMotpSt-     *^^  *®  ^  ^^^  constituted  the  firm.     Plain- 
>'^"-  tiflb  conceded   that  the  testimony  uras  not 

competent  unless  they  succeeded  in  showing  the  partner- 
ship by  other  proof ;  and  if  they  did,  then  they  claimed 
that  the  declarations  and  admissions  of  all  and  each  were 
admissible.  With  this  explanation  and  concession,  the 
objection  seems  not  to  have  been  pressed,  and  the  ques- 
tion, save  by  the  instructions,  was  not  again  raised.  That 
the  rule  adopted  ts  correct  is  not  controverted  ;  for  it  is 
conceded,  as  was  in  substance  said  by  the  court,  that  a 
partnerahip  may  be  shown  by  ihe  separate  admissions  of 
all,  by  the  acts,  declarations  and  conduct  of  the  parties,  or 
by  the  act  of  one,  the  declaration  of  another,  and  the 
acknowledgment  or  consent  of  a  third  Byington  v. 
Woodward,  9  Iowa,  360  ;  2  Green'l.  Ev.  §  481 ;  TtOUe  v. 
Cooper,  5  Pick.  414,  and  authorities  there  cited. 
Whether  an  instruction  asked  by  defendants,  intended  to 
guard  the  defendant  (Mahler)  against  the  effect  of  the 
admissions  or  declarations  of  the  other  defendants,  should 
not  have  been  given  is  really,  to  us,  the  question  of 
most  doubt  in  the  case.  The  affirmance  of  the  action  of 
the  court,  however,  may  safely  enough  be  put  upon  ei'ther 
of  these  grounds: 

In  the  first  place,  the  instruction  as  asked  ignores 
Mahler's  liability  if  he  held  himself  out  as  a  partner,  or  if, 
after  the  alleged  dissolution,  he  failed  to  give  due  notice. 
It  attempts  to  declare  his  non-liability,  whatever  the  other 
circumstances,  unless  he  knew  of  the  representations  of 
the  sons  and  son-in-law,  and  did  not  contradict  theoL 

In  the  second  place,  in  view  of  what  was  ruled  dur- 
ing the  admission  of  the  testimony,  and  what  was 
said  in  the  instructions  in  chief,  the  jury  could  not  have 
been  misled  on  this  subject  They  were  told  that 
the  representations  of  the  others  alone  would  not  bind 
Mahler,  unless  he  knew  of  the  siimc  and   did  not  contra 
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diet,  etc. ;  that  they  were  to  take  into  consideration  the 
act?  and  declarations  of  all  the  defendants,  and  whether 
tlie  other  defendants,  with  Mahler's  knowledge,  caused 
plaintiffs  to  believe  he  was  a  partner,  etc. 

In  the  third  place,  if  by  possibility  the  jury  did  draw 
a  wrong  inference  from  the  instructions  given,  and  the 
action  of  the  court  in  refusing  the  one  asked,  the  testi- 
mony was  so  little  needed,  and  the  verdict  was  so  strongly 
supported  aside  from  it,  that  we  should  hardly  be  jus- 
tified in  awarding  a  new  trial. 

n.  As  to  the  amount  of  the  verdict,  there  is  scarcely 
room  for  argument.  The  testimony  is  overwhelmingly 
in  plaintiff's  favor  that  these  cattle  were  neglected,  and 
that  in  the  spring,  instead  of  showing  an  increase  of  two 
hundred  pounds  per  head  —  the  average  increase  under 
proper  care  and  feed,  according  to  the  testimony  —  the 
whole  lot  had  increased  about  five  thousand  five  hundred 
pouuds,  or  a  little  over  thirty  pounds  per  head.  They 
were  not  "  good,  merchantable  fat  beef,"  as  required  by 
the  contract,  and  the  fault  was  defendants',  or  at  least  the 
jury  could  well  so  find  under  the  testimony.  Plaintifi^ 
were  not  to  be  limited  in  their  recovery  to  the  mere  ex- 
cess of  their  payments  over  the  amount  expended  by  de- 
fendants for  the  purchase  of  feed.  For,  if  by  the  failure 
of  defendants  to  properly  feed  and  care  for  these  cattle 
they  were  rendered  less  valuable  or  profitable  to  plaintiffs 
in  the  spring  than  they  would  have  been  if  defendants  had 
fulfilled  their  contract,  plaintiffs  would  be  entitled  to  this 
difference.  This,  in  substance,  was  the  rule  given  to  the 
jury  by  the  court,  and  acted  upon  throughout  the  trial, 
without  objection.  And  guided  by  it,  and  especially  in 
view  of  the  amount  of  money  paid  by  plaintiffs  uppn  the 
contract,  defendants  have  no  right  to  complain  of  the 
amount  of  the  verdict 

Affirmed. 
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PiKDERS  V.  Yager. 

1  dreolt  eonrt :  &ulu  :  pbactiob.  The  circuit  conrt  has  power  to  pre« 
icribe  and  enforce  a  rule  to  the  effect  that  if  the  appellant,  in  an  appeal 
from  a  Judgment  of  a  justice,  fails  to  have  filed  a  transcript  hy  the  aec- 
ond  day  of  the  term,  that  then  the  appellee  may  file  such  transcript  and 
the  appeal  bond,  and  have  the  Judgment  of  the  justice  affirmed  against 
the  appellant  and  his  sureties. 

2,  —  The  filing  comtemplated  by  such  a  rule  is  not  effected  by  deliverw 
ing  the  transcript  to  the  clerk  without  payment  of  security  of  the  fllii^ 
fee. 

Appeal  from  Des  Moines  Circuit  OourU 

Wedxesdat,  August  31. 

Action  befoi-e  a  justice  of  the  peace  and  judgment  for 
plaintiff,  which  was  affirmed  on  appealinthe  circuit  courU 
Defendant  appeals  to  this  court. 

Jd.  D.  &  0.  H.  Brovming  for  the  appellant. 

Oeo.  Robertson  for  the  appellee. 

Beck,  J. — The  judgment  was  rendered  by  the  justice 
of  the  peace  July  26,  1869  ;  the  appeal  was  taken  July 
28 ;  the  transcript  was  returned  by  the  justice  to  the 
clerk  of  the  circuit  court  July  29,  and  was  filed,  the  fee 
being  paid  by  plamtiff,  November  2,  1869,  being  the  sec- 
ond day  of  the  term  of  court  after  the  appeal  was  taken. 
Upon  titke  payment  of  the  filing  fee  by  plaintiff,  he  moved 
that  the  transcript  be  filed  and  the  judgment  affirmed ; 
which  was  done. 

The  following  rule  is  in  force  in  the  circuit  courts  of 
the  first  judicial  district : 

'*  In  cases  where  appeals  are  taken  ftom  judgments 
of  justices  of  the  peace  (which  appeals  are  allowed  ten 
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days  before  the  succeeding  or  subsequent  tenn  of  the 
circuit  court),  and  the  appellant  neglects  to  have  a  certi- 
fied transcript  filed  with  the  clerk  of  said  court,  or 
an  affidavit  showing  some  cause  for  not  so  doing,  on  or 
before  the  second  day  of  said  term  of  said  court,  then  the 
appellee  may,  on  the  second  or  any  subsequent  day  of 
such  term,  have  a  transcript  of  such  judgment  and  copy 
of  appeal  bond  filed,  and  the  case  docketed  and  the  judg- 
ment affirmed,  and  judgment  against  the  sureties  on  the 
bond.  This  rule  applies  to  cases  whether  notice  of 
appeal  has  been  filed  or  not.  This  rule  shall  not  be 
taken  to  preclude  filing  appeals  already  taken  by  the 
second  day  of  the  next  term  thereafter." 

The  clerk,  upon  return  being  made  of  the  transcript, 
may  refuse  to  file  it,  unless  the  fee  allowed  him  is  either 
paid  or  secured.  Rev.  §  4137.  The  cause  will  not  be 
deemed  pending  in  the  circuit  court  until  the  transcript 
is  filed  (Rev.  §  3926),  and  cannot  be  considered  under 
section  3032,  for  trial  upon  the  merits. 

The  circuit  court  undoubtedly  has  power  to  prescribe 
rules  which  will  prevent  parties,  by  refusing  to  file  appeals, 
delaying  the  coui-se  of  justice.  The  rule  above  given  is 
designed  for  that  purpose,  and  we  are  of  the  opinion  that 
there  can  be  no  well  grounded  objection  urged  against 
it  It  in  no  manner  abridges  the  right  of  appeal,  but 
imposes  a  penalty  upon  those  who,  through  negligence 
or  design,  seek  to  delay  the  trial  of  their  cases.  Rules 
of  this  character  and  for  such  an  object  are  necessary  to 
the  due  administration  of  justice,  and  are  enforced  by 
most  if  not  all  courts.  McManus  v.  Hames^  6  Iowa,  160; 
The  State  v.  Glass,  9  id.  325. 

It  is  urged  that  it  does  not  appear  that  security  was  not 
given  for  the  payment  of  the  clerk's  fee.  If  it  had  been 
given  the  presumption  is  that  the  transcript  would  have 
been  filed;  and,    as  it   is  not  filed,  the  presumption  in 
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favor  of  the  correctness  of  the  action  of  the  clerk  requires 
us  to  consider  that  it  was  not  filed  because  the  fee  was 
not  secured  nor  paid.  It  is  also  insisted,  that,  as  the 
transcript  was  left  with  the  clerk,  it  was  in  fact  filed,  and 
the  motion  should  not,  therefore,  have  been  sustained. 
The  filing  by  the  clerk  makes  a  transcript  a  record  of  the 
court,  and  the  case  is  therefore  pending  in  the  court 
This  is  what  is  meant  by  **  filing,"  which  is  evidenced  by 
the  indorsement  of  the  clerk,  and  is  veiy  dififerent  from 
the  mere  act  of  receiving  the  custody  of  the  paper. 

The  foregoing  views,  it  is  believed,  meet  all  objections 
raised  by  the  appellant.  The  judgment  of  the  circuit 
court  is 

Affirmed* 


Whilworth  et  al.  v.  Murphy. 

Hew  trial  I  iiokxsm  or  paett:  iibouqskos.  In  an  applicatloD  fiir 
A  new  trial,  based  npon  the  ground  of  the  sadden  illDeM  and  con- 
sequent nnayoidable  absence  of  the  unsuccessful  party,  who  It  is 
olainied  was  a  material  witness  in  his  own  behalf,  it  must  be  shown  that 
the  part  J  and  his  attorney  have  not  been  guilty  of  any  negiigenoe  in  tha 
premises. 

Appeal  from  Bock  Cotmty  Circuit  Court 
Wednesday,  August  31. 

Action  upon  a  promissory  note.  Trial  to  the  court 
without  a  jury,  and  judgment  for  plaintiflk  Defendant 
filed  a  motion  for  a  new  trial,  which  was  overruled,  and 
from  the  order  overruling  his  motion  appeals  to  this  court 

Phillips  &  Phillips  for  the  appellant 

Sevxxrd  Smith  for  the  appellee& 
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Beck,  J.  —  Defendant's  motion  for  a  new  trial  is  based 
upon  his  own  and  his  attorney's  affidavits.  It  appears 
that,  at  the  trial,  he  was  not  present,  and  that,  by  his  own 
evidence,  he  could  have  proved  certain  material  facts  in 
his  defence.  He  was  prevented  attending  the  trial  by 
sickness,  though  he  had  been  in  attendance  upon  the  court 
the  day  before.  In  the  morning  of  the  day  of  the  trial  he 
sent  word  to  his  attorney  of  his  sickness  imd  consequent 
inability  to  attend  the  court,  which,  however,  was  not 
received  by  the  attorney,  who,  not  being  advised  of  the 
cause  of  the  absence  of  his  client,  proceeded  to  try  the 
case  without  him.  No  effort  was  made  by  the  attorney 
to  continue  the  case  on  account  of  the  absence  of  defend- 
ant, and  it  does  not  appear  that  he  was  ignorant  of  the 
character  and  effect  of  defendant's  evidence,  which  he 
expected  to  give.  Neither  does  it  appear  that  defendant 
was  so  ill  as  to  be  deprived  of  the  ability  to  communicate 
with  his  attorney — cei-tainly  not  so  ill  as  to  be  incapable 
of  knowing  and  realizing  the  importance  of  doing  so ; 
nor  that  it  was  not  entirely  practicable  and  easy  for  him 
to  do  so.  His  effort  to  send  word  of  his  illness  shows.that 
he  understood  the  matter,  and  that  it  was  pi-acticable  for 
him  to  communicate  with  his  attoniey.  That  his  message 
was  not  conveyed  is  the  fault  of  the  party  that  he  selected 
as  his  agent  for  that  purpose.  Altogether,  it  is  not  such 
a  case  of  accident  and  misfortune,  unmixed  with  negli- 
gence of  the  party,  agent  and  attorney,  that  it  requires  the 
interference  of  this  court  The  attorney,  if  he  knew  the 
purport  of  the  evidence  within  the  knowledge  of  the  de- 
fendant, should  have  made  an  effort  to  continue  the  case 
on  account  of  the  absence  of  his  client.  If  he  did  not 
possess  such  knowledge,  it  was  his  client's  fault  and  neg- 
ligence in  withholding  it  from  him.  It  is  the  duty  of  a 
litigant  to  be  represented  by  an  attorney  to  whom  he  has 
confided  the  facts  of  his  case,  and,  if  he  expects  to  be  a 
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witness  in  his  own  behalf,  to  be  present  If  either  client 
or  attorney  are  absent  through  illness,  it  would  be  neg- 
ligence in  them  not  to  take  proper  steps  to  protect  their 
rights  while  absent  If  the  attorney  is  present,  yet  unad* 
vised  by  his  client  of  his  case,  so  that  he  does  not  take 
proper  action  therein,  that  is  the  client's  negligence. 
McManm  v.  Humes,  6  Iowa,  160.  In  our  opinion,  the 
order  of  the  court  below,  overruling  the  motion,  is  correct 

Affirmed* 


Evans  v.  Bobbins. 

1.  Jvdioial  sale  t  puadino  :  bstoppel.    Id  mi  action  for  the  reoovery 

of  land  parohased  by  the  plaintiff  at  a  judicial  sale  under  a  Judg- 
ment against  the  defendaut,  the  defendant  cannot  plead  as  a 
defenae  matters  which  might  have  heen  pleaded  against  tiie  plain- 
tiff in  the  action  wherein  the  Judgment,  under  which  the  land  waa 
sold,  was  rendered. 

S.  Pleading:  RanuNDANT  icA.TTKa:  paAcnoa.  Paragraphs  in  an 
answer  which  contain  matter  constituting  no  defense  to  the  aotioiiy 
may  he  stridden  out  on  motion  as  redundant  or  irrelevant  mattari 
nnder  section  2946  of  the  Kevision. 

Appeal  from  Van  Buren  Circuit  OowrU 

Wed^^esday,  August  31. 

Action  to  recover  possession  of  certain  lands.  Defend- 
ant's answer  set?  up  matter  as  an  equitable  defense, 
and  asks  certain  equitable  relief  by  way  of  a  cross-bill. 
It  recites,  that  one  Burns,  who  is  asked  may  be  made 
a  party,  recovered  a  judgment  against  defendant,  upon 
which  the  land  in  suit  was  sold,  and  purchased  by  said 
judgment  plaintiff;  that  the  land,  at  the  time  of  the  ren> 
dition  of  the  judgment  and  the  sale,  was  occupied  by 
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defendant  as  his  homestead ;  that  there  were  certam 
alleged  irregularities  in  giving  the  notices  of  the  sale  ; 
that  the  judgment  is  claimed  to  be  for  the  purchase  money 
of  said  land,  which  was  bought  from  said  Burns  by  defend* 
ant.  The  answer  recites  that  defendant  **  avers  and  sets 
up,  as  a  cause  of  action,  and  set-off  against  plaintiff's 
claim,  and  against  said  Burns'  judgment,  the  following 
facts:"  The  facts  thus  set  out  are  contamed  in  the 
seventh,  eighth,  ninth  and  tenth  paragraphs  of  the  answer, 
and  are  in  substance  as  follows  :  The  land  is  broken,  and 
defendant  at  the  time  of  his  purchase  was  wholly  unac- 
quainted with  it.  That  its  lines  and  boundaries  were 
falsely  and  fraudulently  pointed  out  and  misrepresented 
by  Burns'  agent,  and  defendant  was  thereby  induced  to 
purchase.  That  the  land  is  not  so  valuable  by  three  hun- 
dred dollars  as  the  land  really  pointed  out  to  defendant 
as  the  tract  he  was  about  to  purchase.  That  defendant 
erected  a  house  upon  the  laud  pointed  out  to  him,  which 
proved  not  to  be  the  land  he  purchased,  and  he  has  suf- 
fered loss  to  the  amount  of  two  hundred  dollars.  That 
defendant  relied  upon  the  representations  of  Bums  as  to 
the  land  and  the  title  thereto  ;  and  that  he  discovered,  after 
the  rendition  of  the  judgment,  that  the  land  was  covered 
by  a  mortgage  for  five  hundred  dollars.  Another  para- 
graph in  the  answer  charges  that  plaintiff,  at  the  time  of 
her  purchase,  had  knowledge  of  the  matters  alleged  in  the 
answer,  and  that  she  and  Bums  confederated  and  con- 
spired together  to  defraud  defendant  and  recover  posses- 
sion of  said  land. 

A  motion  to  strike  out  the  seventh,  eighth,  ninth  and 
tenth  paragraphs  of  the  answer  was  sustained.  The  cause 
was  tried  to  the  coui-t  without  a  jury,  and  judgment  ren« 
dered  for  plaintiff.  No  objection  was  made  nor  excep- 
tions taken  to  any  proceeding  in  the  case,  except  the  order 
bustnining  the  motion  to  strike.     Defendant  appeala. 

Vol.  XXIX. — GO 
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F.  Semple  for  the  appellant 

J.  Q  Knqpp  and  Mayne  d  Work  for  the  appellee. 

Beck,  J. — I.  The  facts  averred  in  the  paragraphs  stricken 
out  constitute  no  defense  to  the  action,  either  equitable 
1.  Judicial        or  legal.     They  might  have  been  a  defense 

ettoppet  '  to  the  action  wherein  the  judgment  ivas 
rendered  upon  which  the  land  was  sold,  or  may  be  the 
foundation  of  an  action  against  Burns,  but  no  reason  caa 
be  given  in  support  of  the  po:iition  that  they  constitute  a 
defense  in  this  action.  They  constitute  the  foundation  of 
an  action  at  law  against  Burns  if  considered  a  claim  that 
can  be  enforced  at  all.  If  it  be  a  claim  that  can  be  enforced 
at  law  it  cannot  be  considered  an  equitable  defense.  It  has 
no  such  relation  to  the  land  in  controversy,  that,  if  not 
enforced  in  this  action  it  will  be  lost.  In  that  respect  it 
stands  precisely  as  any  other  cause  of  action  against 
Bums.  It  will  hardly  be  pretended  that  the  defendant 
could  aver  in  his  answer  an  indebtedness  against  Bums 
upon  a  note  or  on  account  of  a  fraud  in  the  sale  of  other 
property,  or  for  any  other  cause,  or  set  up  such  a  state  of 
fiicts  as  would  show  loss  and  damage  '  on  account  of 
any  false  and  fraudulent  acts,  and  by  calling  it  an  equi- 
table defense  and  averring  plaintiff's  knowledge  thereof, 
and  her  confederation  and  conspiracy  with  Bums  in  the 
premises,  be  thereby  entitled  to  defeat  plaintiff's  action  and 
recover  the  debt  or  damages  claimed  by  having  them  set 
off  against  his  claim  for  the  possession  of  the  land.  Yet» 
in  our  opinion,  this  is  precisely  the  case  made  by  the 
objectionable  paragraphs  of  the  answer  which  were  stricken 
out 

II.  Defendants'  counsel  contends,   that  if  the  answer 

was  defective  on  account  of  the  matter  stricken  there- 

aPLBADiKo:      from,  yet  it  was  not  properly  assailed  by 

itf^pnoace.    motion.     Bedundant  and  irrelevant  matter 
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iu  a  pleading  may,  on  motion,  be  stricken  out.  Bey.  § 
2946.  The  objectionable  paragraph  in  the  answer  con- 
tained matter  that  did  not  relate  to  the  defense.  That 
could  not  have  been  supported  by  evidence  on  the  trial, 
for  it,  in  law,  constituted  no  defence.  It  was,  therefore, 
irrelevant,  and  was  properly  assailed  by  a  motion  to  strike. 
The  judgment  of  the  circuit  court  is 

Affirmed. 


Israel  et  ah  v.  Jewett  et  al. 

1.  Eminent  domain:  hiohwat:  damaobb.  In  assessiiig  the  damages 
occasioned  by  Uie  taking  of  private  property  for  public  use,  the 
advantages  that  may  result  to  the  owner  on  account  of  the  improvement 
for  whidi  the  property  is  taken  cannot  be  considered. 

2.  ^^  BULK  APFLucD.  It  was  accordingly  held^  in  a  proceediug  wherein 
damages  were  claimed  on  account  of  the  relocation  of  a  road  over  the 
claimant's  land,  that  a  rule  adopted  by  the  court  below  in  ascer- 
taining the  claimant's  damages,  to  the  effect  that  the  measure  thereof 
was  the  difference  shown  by  deducting  the  value  of  the  land  after  the 
change  firom  its  value  before,  was  erroneous. 

S.  —The  correct  rule  in  such  case  would  be  to  determine  the  amount 
which  the  damages  for  the  new  or  relocated  line  would  exceed  the 
damages  sustuned  by  reason  of  the  old  one,  and  allow  that  sum  to  the 
claimant. 

Appeal  from  Van  Buren  District  Court. 

Wednesday,  August  31, 

This  is  a  proceeding  upon  a  claim  for  damages,  filed  by 
defendants  to  recover  on  accoimt  of  the  change  or  reloca- 
tion of  a  road  over  his  lands.  The  transcript  contains 
only  the  history  of  the  proceeding  in  the  district  court, 
where  judgment  was  rendered  for  plain tifis,  refusing  the 
allowance  of  defendants'  claim  for  damages.  Defendants 
appeal  to  this  court 
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Israel  ▼.  Jewett. 
F»  Semple  for  the  appellants. 

J.  (7.  Knajpp  fot  the  appellees. 

.  Beck,  J. — A  single  question  is  made  in  this  case.  It 
relates  to  the  rule  adopted  by  the  district  court  to  deters 
mine  the  damages  sustained  by  the  defendants  in  the 
change  of  the  road.  W6  infer  from  the  record  that  the 
road,  before  the  change,  was  upon  defendant's  land,  bat 
it  does  not  appear  when,  and  in  what  manner,  it  was  estab- 
lished, nor  whether  damages  were  allowed  defendants 
therefor.  The  rule  referred  to  is  this :  The  difference 
shown  by  deducting  the  value  of  the  land  after  the 
change  from  its  value  before,  is  the  measure  of  defend- 
ants' damages.  It  follows,  that  if  the  value  after  the 
change  be  equal  to  or  exceed  the  value  before,  under  this 
rule  defendants  sustained  no  damages. 

This  rule  most  clearly  requires  the  benefits  derived  from 
the  change  in  the  road  to  be  set  off  against  damages  sus- 
tained thereby.  By  the  change,  the  land  may  have 
received  material  benefits  which  increased  its  value. 
If  this  increased  value  is  to  be  set  off  against  the  dam- 
ages resulting  from  the  change,  the  advantages  would 
be  taken  into  consideration  in  assessing  the  damages.  But 
this  is  contrary  to  the  express  provisions  of  the  constitu- 
tion.    Alt.  1.  §  18. 

It  may  have  been  the  intention  of  the  court  below,  by 
this  rule,  to  take  into  consideration  the  fact  that  the  old 
line  of  the  road,  upon  the  new  one  being  established, 
was  abandoned,  and  upon  this  basis  estimate  defendants' 
damages  for  the  new  line  would  exceed  the  damages 
sustained  by  reason  of  the  old  one,  and  allow  that  sum  to 
defendants  in  this  proceeding.  This,  in  our  opinion,  is 
the  correct  rule.  The  old  route,  it  may  be  supposed, 
occupied  one   acre  of  land,  the  new   one,   two.     It  is 
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evident  that  if  the  old  route  be  vacated,  defendaDts 
should  be  allowed  the  value  of  one  acre  of  land.  If 
any  difference  be  found  in  the  values  of  the  land  covered 
by  the  old  and  new  routes,  it  must  be  taken  into  con* 
sideration.  Of  course  any  other  injury  to  the  property 
not  existing  or  caused  by  the  old  route,  which  is  a 
legal  ground  for  allowance  of  damages  must  be  con- 
sidered. This  rule,  it  will  be  seen,  will  operate  justly 
whether  damages  had  been  allowed  the  defendants  on 
account  of  the  road,  as  first  established  or  not  The 
land  first  occupied  was  devoted  for  public  use.  If  that 
use  is  abandoned,  and  the  land  conveyed  by  it  restored 
to  the  owner,  he  ought  to  give  land  of  equal  value, 
to  the  public  in  return.  See  Kev.  ^^  853,  854.  But 
the  language  of  the  rule  adopted  by  the  court  below 
reaches  much  further.  It  permits  all  advantages  and 
benefits  which  tend  to  increase  the  value  of  the  land  to 
be  set  off  against  damages  caused  by  the  relocation. 
We  are  unable  to  say,  that  in  this  case  only  as  such  as  re- 
lated to  the  abandonment  of  the  old  route  were  taken  in- 
to consideration.  The  rule,  therefor,  in  its  application  to 
the  case  is  erroneous. 

The  foregoing  view  is  not  in  accord  with  the  position 
of  defendants'  counsel,  who  contends  that  the  new  road 
must  be  established  without  regard  to  the  old  one.  But, 
in  fact,  there  is  but  one  road  in  the  case  ;  it  is  simply  a 
change  of  route  for  the  road,  so  that  it  runs  over  a  new' 
line,  but  it  continues  to  be  the  same  road.  Additional 
damages  caused  by  the  change  should  be  allowed,  and  no 
more. 

Plaintiff's  counsel  relies  upon  Henry  v.  Tht  Dubuque 
d  Pacific  JR.  R.  Co.,  2  Iowa,  288,  as  furnishing  a  rule 
for  the  assessment  of  damages  in  the  location  of  highways. 
The  principles  of  that  case  are  not  applicable  to  the  one 
before  us.    Besides,  it  was  decided  under  the  old  const!* 
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tution,  which  contaias  no  provision  similiar  to  the  one 
above  cited. 

On  account  of  the  error  above  pointed  out  the  decision 
of  the  district  court  is 

Beversed. 


MoTuoKEB  V.  Taggart. 

OoSTeyailM  t  beiaoh  of  ootskamtb  :  KsroEVAnov  of  Dsn> :  bqurt 
Where  in  an  action  for  damages  for  breach  of  covenants  in  a  deed  th* 
defendant  pleads  as  a  defense  that  there  was  a  mistake  in  the  convey- 
aooe  as  to  the  quality  of  land  intended  to  be  conveyed  and  ask  a  re- 
formation of  the  conveyance  accordingly,  he  will  not  be  relieved  nn- 
len  he  clearly  establishes  the  mistake  by  evidence  of  the  most  8Miafli»- 
tory  character. 

Appeal  from  Lee  District  Court. 
Wednesday,  August  31. 

Ths  petition  claims  $500  for  breach  of  covenant  in 
deed  from  defendant  to  plaintiflf.  The  deed  purported  to 
oonvey  five  acres  of  land,  more  or  less,  by  metes  and 
bounds,  and  it  is  charged  that  the  title  failed  to  about 
one  acre  and  forty-five  one  hundreths,  describing  it. 

The  answer  admits  that  defendant  had  no  title  to  the 
latter  tract,  but  sets  up  that  it  was  included  in  the  deed 
by  mistake  ;  that  it  was  never  intended  to  sell  it ;  that 
plaintiff  understood  and  knew  he  was  purchasing,  paying 
for  and  getting  the  three  and  fifty-five  one  hundredths 
acres,  and  no  more,  and  it  is  asked  to  reform  the  deed. 
Plaintiff  denies  the  averments  of  the  answer,  so  far  as 
they  set  up  a  mistake,  etc  The  cause  was  transferred  to 
the  chancery  docket,  there  heard  upon  full  testimony,  ac- 
cording to  the  first  method  of  trying  equitable  actions, 
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issues  found  in  defendant's  favor,  the  deed  reformed  as 
prayed,  and  plaintiff  appeals. 

JR.  H.  Cmimcre  and  R.  P.  Lowe  for  the  appellant 

McQrary^  Miller  (6  McQrary  for  the  appellee. 

Wbight,  J. — ^That  by  the  language  of  the  deed  de- 
scribing the  premises  plaintiff  is  entitled  to  more  land 
than  he  gets  is  not  denied.  That  defendant  supposed  she 
owned  the  tract,  as  described,  is  equally  evident,  for  the 
description  follows  precisely  that  in  the  deed  under  which 
she  holds.  What  knowledge  did  plaintiff  have  of  the  al- 
leged mistake,  and  how  is  defendant  entitled  to  be  re- 
lieved as  against  the  language  of  her  covenant  ? 

The  case  is  one  of  fact.  There  is  no  controversy  as  to 
the  law.  The  burden  of  proof  is  on  defendant.  She 
holds  the  affirmative,  and,  in  our  opinion,  she  has 
entirely  failed  to  support  it  with  the  requisite  evidence. 
The  mistake,  which  is  attempted  to  be  shown  by  parol, 
ought  to  be  made  entirely  clear  and  established  by  the 
most  satisfactory  proof.  In  our  opinion,  the  preponder- 
ance of  evidence  is  with  plaintiff,  instead  of  with  defend- 
ant, where  it  should  rest  or  be  found  before  this  deed 
could  be  corrected.  The  strong  argument  made  in  favor 
of  the  judgment  is,  that  the  tract  included  by  mistake  is 
covered  largely  by  one  of  the  streets  of  the  city  of  Keo- 
kuk ;  that  the  law  presumes  plaintiff,  as  a  citizen  of  that 
city,  to  be  acquainted  with  the  public  streets,  just  as  all 
persons  are  held  to  know  the  banks  and  course  of  naviga- 
ble streams  ;  and  hence  it  was  never  intended  by  the 
one  party  to  sell,  nor  the  other  party  to  buy,  any  land 
beyond  that  actually  owned  by  defendant,  and  to  which 
the  title  is  undeniably  good.  As  applied  to  many  of 
our  towns  and  cities,  this  rule  would  be  exceedingly 
unsafe  and  dangerous.  We  know  they  improve  very 
rapidly,  and  veiy  soon,  in  most  instances,  there  is  no  dif* 
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ficulty  in  seeing  and  tracing  almost  the  precise  lines  of 
the  streets.  In  other  instances,  however,  it  is  equally 
true,  that  the  streets  and  alleys  for  months  and  years  exist 
upon  paper,  moi*e  in  imagination  than  to  the  actual 
vision,  remaining  unworked,  uutraveled  and  unimproved, 
with  nothing  to  distinguish  them  from  the  adjacent  lots^ 
the  most  skillful  surveyor  being  perplexed  to  trace  their 
lines  of  location.  This  property  is  surburban,  and  whether 
this  street  was  traveled,  whether  the  lots  upon  it  in  this 
vicinity  were  fenced  or  improved,  we  are  not  advised* 
The  testimony  rather  tends  to  show  that  the  partiea 
oontracted  without  any  knowledge  of  this  street,  they 
both  believing  that  the  description  in  the  deed  to  defend- 
ant was  correct,  and  that  plaintiff  was  getting  the  entire 
tract.  To  the  -extent  stated,  however,  the  title  failed, 
and  because  of  this  breach  he  was  entitled  to  the  damages, 
all  testimony  as  to  the  alleged  mistake  to  the  contraiy 
notwithstanding. 

Reversed. 


Helphrey  v.  Chicago  a1(d  Bock  Island  B.  R.  Co. 

Tender  s  dsfioikht  JLVOuirr.  If  4  party  tender  less  than  It  dne  he  does 
•o  at  hie  peril,  though  he  may  honestly  beiieTe  that  the  amoani  teD« 
dered  it  all  that  is  due  the  plaintiff. 

Jvj  and  rerdiet  t  judgxivt  oh  spkoial  nvDiiroa.  Where  the  Jnry  re- 
tarn  special  findings,  without  any  general  Yerdict,  the  oourt  may  mi- 
der  Judgment  on  such  special  findings  when  the  amount  to  which  plain* 
tiff  is  entitled  under  the  law  b  clear  thereftrom. 

Appeal  from  General  Term,  Sixth  Dietrich  (Jasper 
County). 

Wednesday,  Auoust  31. 

Plaintiff  claims  double   damages  for  the  killing  of  a 
oolt,  of  the  value  of   $60.00,  by  defendant's  train  and  for 
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time  given  and  money  expended  about  the  care  of  said 
colt,  after  the  injury,  at  defendant's  request.  The  answer 
admits  every  material  allegation  of  the  petition,  except  as 
to  value,  and  averring  a  tender  of  $55  in  full  payment, 
etc.,  and  its  refusal.  The  injury  occurred  June  23,  1868^ 
and  the  notice  thereof  was  served  upon  the  station  agent 
upon  the  26th  of  the  same  month.  The  jury  found  spe- 
cially that  the  colt  was  of  the  value  of  $60.00,  that  defend- 
ant refused  to  pay  this  value  within  thirty  days,  and  that 
there  was  a  tender  of  $55.00  July  26, 1868.  There  was  no 
general  yerdict,  but  upon  the  special  verdict  and  the 
issues  found,  judgment  was  rendered  for  plaintiff  for  the 
double  damage  ($120),  increased  by  the  value  of  the  ser- 
vices, etc.,  which  the  jury  found  to  be  $15.80.  Defend- 
ant appealed  to  the  general  term,  and,  from  the  order  of 
affirmance  there,  appeals  to  this  court. 

Lindley  dc  Ryan  and  Withrow  (6  Wright  for  the 
appellant. 

Smith  (6  Cook  for  the  appellee. 

Wright,  J.  —  I.  It  is  objected  that  the  court  erred  in 
receiving  cumulative  testimony  as  to  the  value  of  the 
colt,  after  defendant  had  closed  its  testimony  on  that 
subject.  To  this  it  is  sufficient  to  say  that  the  testimony 
of  the  witnesses  is  not  given,  and  we  cannot  hence  know 
that  it  was  either  corroborative,  material  or  prejudicial. 
Mays  V.  Deaver,  1  Iowa,  216  ;  Spears  v.  Fortner,  6  id* 
153  ;  Oliver  v.  Depew  14  id.  490, 

II.  Defendant  proposed  to  prove  that  it  had  in  good 
faith  tendered  what  was  believed  to  be  the  value  of  the 
1.  teitder;  de-  ^^^*»  ^  ^^^  ^  could  be  ascertained  by  due 
flfitentamoant.  inqQirJes  in  the  neighborhood,  and  this  evi- 
dence was  rejected.  This  ruling  is  in  full  accord  with 
Brandt  v.  Chicago  d  B.  I.  B.  B.  Co.,  26  Iowa,  114* 

Vol.  22IX. — 61 
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Then  too,  it  is  most  reasonable.  In  no  other  case  can 
a  parly  obtain  the  benefit  of  a  tender  unless  he  offers 
enough.  We  can  conceive  of  no  reason  for  exempting 
defendant  from  a  rule  so  just  and  necessary.  If  a  pai-ty 
tender  less  than  is  due  his  creditor,  he  does  so  at  his 
periL 

III.  It  is  insisted  that  as  there  was  no  general  yerdicti 
the  court  erred  in  rendering  judgment  upon  the  special 
t.  juRTAHD       findings.     And  here  the  argument  is,  that 
22?Su^Silif  ^  plaintiff  is  to  recover  money  from  the 
flndings.  defendant,  it  is  indispensable  that  the  amount 

of  the  recovery  should  be  assessed  by  the  jury.  Under 
our  statute  a  verdict  is  either  general  or  special,  and 
when  a  general  verdict  is  returned,  the  jury  may,  and 
must,  when  required  by  either  party,  find  specially 
upon  particular  questions  of  fact.  In  this  case  the 
juiy  found  specially,  presenting  by  the  verdict  ulti- 
mate facts,  precisely  as  required  by  the  law.  Bey.  §§ 
3077,  3078,  3079.  The  only  matter  in  controvei*sy  was 
as  to  the  value  of  the  colt ;  this  being  found,  the  law  fixes 
the  amount  of  the  recovery.  For  here  the  injury  is  admit- 
ted, as  also  that  it  occurred  on  defendant's  road,  at  a  place 
where  there  was  a  right  to  fence,  and  that  there  was  no 
fence.  It  is  further  admitted  that  defendant  had  due 
notice  of  the  injury,  and  if  there  had  been  an  admission 
as  to  the  value  of  the  colt,  there  would  have  been  nothing 
to  try,  for  plaintiff  would  have  been  entitled  to  a  judg- 
ment without  proof,  upon  the  state  of  the  pleadings,  for 
double  the  value  of  the  property.  Acts  of  1862,  ch* 
169,  §  6. 

A  verdict,  general  or  special,  is  sufficient  if  it  expresses 
the  intention  of  the  jury,  and  when  it,  upon  the  matters 
in  issue,  is  sufficiently  definite  to  enable  the  court  to  pro- 
nounce judgment  thereon,  it  is  not  necessary  that  there 
should  be  a  general  verdict  for  either  party.    And  hence» 
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if,  in  this  case,  the  jury  had  found  specially  the  value  of 
the  colt,  and  then  the  double  value,  there  would  remain 
no  doubt  as  to  the  right  and  duty  of  the  court  to  render 
judgment  for  the  $120,  though  there  were  no  return, 
in  terms,  of  the  amount  of  plaintiff's  recovery.  We 
here  leave  out  of  view  all  matters  m  connection  with  the 
tender,  as  they  do  not  affect  the  matter  now  befoi-e  us, 
and  the  same  is  true  as  to  the  value  of  the  services,  etc., 
for  as  to  these,  the  jury  found  specially  the  precise 
amount  of  the  recovery  over  the  double  value  of  the  colt 
A  verdict  so  definite  and  special  would  take  the  place 
and  obviate  the  necessity  of  an  assessment  of  the  amount 
of  the  recovery.  For  thereby  the  court  would  have  before 
it  all  the  data  necessaiy  to  the  judgment  And  the  same 
is  true,  in  view  of  the  issues  in  this  case,  where  the  single 
value  is  found:  and  the  law  awards  the  double  damages. 
There  is,  in  legal  estimation,  an  assessment  See  Mnrell 
V.  Stringfield,  Mor.  18;  Stevens  v.  Campbell,  6  Iowa,  538: 
McGregor  v.  Armell,  2  id.  30  ;  Edwards  v.  McOaddon, 
20  id.  520.  In  the  case  before  us  the  court  had  certain 
and  unmistakable  data  upon  which  to  base  the  judgment. 
State  V.  Turner,  19  id.  144. 

We  have  carefully  examined  most  of  the  cases  cited  by 
appellant  in  support  of  this  point,  and  find  nothing  in 
them  sustaining  the  proposition,  that,  in  case  of  a  money 
judgment,  the  jury  must  in  terms  and  in  all  cases  assess 
the  amount,  whether  the  verdict  be  general  or  speciaL 
They  do  recognize  the  doctrine  that  a  special  finding 
shall  override  the  general  verdict  only  when  both  cannot 
stand,  and  that  this  antagonism  must  be  apparent  upon 
the  face  of  the  record,  etc  This  was  held  in  the  cases 
cited  from  18  Ind.  288;  24  id.  128,  and  others,  and  is  no 
more  than  was  ruled  by  this  court  in  Bonham  v.  Ins.  Co., 
25  Iowa,  328,  and  Hardin  v.  Brannan,  id.  364.  This  is 
Hot  a  case  where  the  answers  of  the  jury,  or  the  special 
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verdict,  failed  to  cover  the  whole  case,  and  Manning  y. 
MonagJian^  23  N.  Y.  539,  is  hence  not  applicable.  A  case 
more  nearly  parallel  will  be  found  in  15  Abb.  Pr.  454  ; 
a.  O.J  24  How.  Pr.  455  {Bulkley  v.  Marks).  And  see 
JBXsemann  v.  Svnm,  6  Bosw.  667,  and  cases  there  cited. 

Affirmed* 


Quick  v.  Brooks,  Admr. 

Erldenee  t  whkks  adtbrss  paett  n  ah  bxsoutok  s  Dsponnov. 
Where  pending  an  action  Uie  defendant  died,  and  his  administrator  was 
sahatitated,  it  was  heldj  that  the  deposition  of  plaintiff,  taken  in  the 
action  hefore  the  death  of  the  decedent,  was  not  admissible  In  behalf  of 
the  plaintiff,  in  view  of  section  8982  of  the  Revision,  which  prohiUU  s 
party  from  testifying  where  the  adverse  party  is  the  executor  or  admin- 
istrator of  a  deceased  person. 

Appeal  from  Henry  District  Court. 

Wednesday,  August  81. 

This  action  was  commenced  May  31,  1867,  against  the 
decedent  (High)  and  the  issue  made  up  before  his  death. 
Plaintiff's  deposition,  covering  many  pages,  was  taken  in 
his  own  behalf,  in  the  lifetime  of  High,  he  being  presenti 
advising  with  his  counsel  and  assisting  generally  therein, 
said  testimony  being  material  and  important.  The 
deposition  of  High,  in  his  own  behalf,  was  commenced 
and  proceeded  with  for  several  days,  and  during  the 
cross-examination  there  was  an  adjournment  to  a  subse- 
quent day,  but  the  deposition  was  neither  concluded  nor 
signed.  Before  the  taking  was  resumed.  High  departed 
this  life,  and  thereupon,  the  administrator,  being  substi- 
tuted, objected  that  plaintiff's  deposition  could  not  be 
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used  upon  the  trial.  This  objection  was  sustained,  and 
this  ruling  presents  the  only  question  for  our  considera 
tion  on  this  appeal 

T.  W.  &  John  8.   WooUon  for  the  appellant 

L*  Q.  Palmer  for  the  appellee. 

Wbight,  J. — The  facts  to  be  found  by  this  testimony 
transpired,  of  counse,  before  the  death  of  the  intestate. 
It  is  also  true  that  the  unfinished  deposition  of  the 
decedent  was  not  received  as  evidence.  The  single 
question,  then,  is,  can  this  deposition,  taken  in  the 
lifetime  of  the  intestate,  in  reference  to  matters  trans- 
piring before  that  time,  when  he  was  present  and  had 
full  opportunity  to  cross-examine,  be  used  as  evidence 
after  his  death,  against  the  objection  of  the  administrator  ? 
It  seems  to  us,  that  the  spirit  and  meaning  of  the  law,  for- 
bid the  admission  of  the  testimony,  and  that  in  the  ruling 
below  there  was  no  error.  We  quote  the  language  of  the 
statute  (Rev.  ^  3982),  as  we  have  in  many  prior 
cases,  that,  *'  No  person  shall  be  allowed  to  testify  under 
the  provisions  of  section  3980  (which  makes  parties  com- 
petent tp  testify),  where  the  adverse  party  is  the  executor 
of  a  deceased  person,  when  the  facts  to  be  proved  trans- 
pired before  the  death  of  such  deceased  person,"  etc. 
Within  the  meaning  of  this  statute,  when  did  plaintiff 
testify  ?  At  the  time  his  deposition  was  taken,  or  at  the 
time  of  its  use  on  the  trial  ?  We  clearly  think  the  latter. 
The  argument  drawn  from  the  time  criminal  liability 
would  commence,  if  plaintiff  swore  falsely,  or  the  place 
of  liability,  if  the  deposition  was  taken  in  one  county 
and  used  in  another,  fails  to  reach  the  precise  question 
here  made,  or  to  take  in  the  true  scope  and  purpose  of 
the  statute.      For,  concede  that  liability  commenced  if 
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there  was  perjuiy  at  the  time  the  deposition  was  taken, 
or  that  the  witness  might  be  liable  in  the  county  where 
taken,  though  used  in  another,  what  is  gained?  We 
answer,  nothing.  For,  here  the  iuquiiy  is,  When  is  the 
court  called  upon  to  determine  the  question  as  to  the  right 
of  the  party  to  testify ^  when  he  gives  his  deposition  or 
when  it  is  oflfered  in  evidence  ?  Clearly  the  latter,  for  it 
is  not  until  then  that  a  question  can  be  made  ;  it  is  not  until 
then,  that,  in  any  judicial  sense,  the  fact  that  one  or  the 
other  of  the  parties  is  dead,  or  in  life  can  be  at  all  known. 
Then,  too,  we  must  not  forget,  that  while  the  statute  in 
its  prior  sections  declares  all  persons  competent  to  testify, 
it,  in  the  section  under  consideration,  introduces  the  ex- 
ception in  question,  to  the  eflfect  that  one  party  shall  not 
testify  after  the  death  of  the  other,  of  facts  transpiring 
r  before  such  death.  The  theory  of  the  general  statute, 
innovating  as  it  did  so  thoroughly  upon  the  rule  of  the 
common  law,  was,  that  the  light  should  not  be  excluded 
because  it  might  come  from  a  possibly  interested  source, 
and  hence,  that  those  persons,  the  parties,  who  were  pre- 
sumed to  know  more  about  a  transaction  in  dispute  than 
all  others,  should  each  be  allowed  to  give  their  own 
version  of  the  transaction,  leaving  the  jury  to  judge  of 
their  credibility. 

But  in  perfect  harmony  with  this  general  theory,  and 
in  the  utmost  accord  with  the  reason  of  the  law,  it  was 
deemed  wise  to  provide,  that  if  one  could  not,  by  reason 
of  death,  give  his  vei-sion,  neither  shall  the  other.  The 
want  of  opportunity  to  assist  in  the  preparation  of  the 
cause  by  the  decedent  is  not  the  sole  ground  for  excluding 
the  testimony  of  the  survivor,  nor  by  any  means  the  prin- 
cipal ground.  The  prime  reason  is  found  in  the  inability 
of  the  party  to  oppose  his  statements,  his  testimony, 
to  that  of  the  surviving  adversary.  And  this  has  been 
more  than  once  announced  as  the  reason  of  the  law. 
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Watson  V.  BuaseUy  18  Iowa,  80 ;  Bradley  v.  Kan)ana^h^ 
12  Id.  273;  Romam  v.  Eays^  Id.  270;  Shafer  v.  Deam,, 
a/rUej  144. 

We  can  frequently,  by  an  illustration,  see  the  reason  of 
a  rule,  and  the  propriety  or  otherwise  of  a  claimed  stat- 
utory construction.  Take  this  one  and  apply  it  to  this  case. 
Suppose,  on  a  former  trial  of  this  case,  plaintiff  had  testi- 
fied, and  that  for  any  cause  there  was  a  mistrial.  Before 
the  second  trial  he  and  defendant  depart  this  life.  Now, 
on  such  second  trial,  would  it  be  competent,  against  the 
objection  of  defendant's  executor,  to  prove  the  testimony 
of  plaintiff  on  the  first  ?  Would  any  one,  for  a  moment, 
so  claim?  Certainly  not;  and  yet  it  is  well  settled,  as  a 
rule,  that  you  may,  in  a  civil  case,  prove  the  testimony 
of  a  deceased  witness  given  on  a  former  trial  between 
the  parties.    Paxikard  v.  McCoy^  1  Iowa,  530. 

In  the  case  supposed,  however,  the  plaintiff  really 
testified  at  the  time  of  the  first  trial,  and  when  the  defend- 
ant was  in  life,  engaged  in  the  preparation  of  his  case  and 
its  trial ;  and  then,  if  at  all,  criminal  liability  attached. 
If  such  evidence  would  not  be  competent,  how  could  the 
deposition  in  this  case?  So,  too,  suppose  again  this 
deposition,  after  defendant's  death,  should  be  offered  in 
evidence  in  another  cause  between  the  same  parties,  would 
it  be  claimed  to  be  competent?  And  yet  the  witness  in 
that  case  woidd  as  much  testify  in  the  life-time  of  the 
adverse  party  as  in  the  case  before  us. 

In  any  view  we  can  t«ke  of  the  statute,  or  under 
any  fair  process  of  reasoning  which  we  can  adopt,  we  are 
oonstrained  to  believe  that  the  statute  was  correctly 
construed  by  the  court  below,  and  the  judgment  is 
therefore 

Affirmed* 
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SlfSDIKEB  et  tUD.  Y.  PoOBBAUGH. 

!•  AMendment:  fbacticb.  While  the  amendment  of  a  petition,  by 
leaaon  of  new  matter  Mated  therein,  might  be  good  ground  for  a 
oontinnanoe  if  defendant  ia  taken  hj  Burpriae  thereby  or  not  pre* 
pared  to  then  go  to  trial,  it  oonstitutes  no  ground  for  a  motion  to 
strike  the  additional  averments. 

d.  Contimunee:  disckktiom.  The  action  of  the  court  below  in  over- 
ruling a  motion  for  a  continuance  based  upon  the  ground  of  sur- 
prise, occasioned  by  an  amendment  of  the  pleadings  by  the 
opposite  party,  will  not  be  disturbed  unless  it  appears  that  the 
discHBtion  confided  to  the  court  in  such  cases  has  been  abused. 

8.  ETidenoe:  co&robokation  of  impeached  witnbsb.  The  doubt 
thrown  upon  the  testimony  of  a  witness  by  proof  of  his  bad 
character  may  be  removed  by  corroborating  evidence. 

4.  Slander :  words  actionable  per  sb.  To  say  of  a  woman  that  she 
is  a  whore  is  actionable  per  $e. 

Appeal  from  Jasper  District  Court 

W^BDNESDAY,   AuQUST   31. 

8LAin>EB,  the  words  charged  imputing  a  want  of 
chastity  to  the  wife.  Yerdict  for  plaintifi*,  judgment  fol- 
lowing, and  defendant  appeals. 

Howe  (&  Campbell  and  Winslaw  <&  WUaan  for  the 
appellant. 

Smith  cfe  Cook  for  the  appellee. 

Wright,  J.  —  I.  The  original  petition,  filed  September 
18,  1869,  avers  that  defendant,  on  the  26th  of  July  of 
1.  AMBMDMnNT:  *^*^*  J^^^y  "  did  speak  and  publish  to  Catherine 
practice.  Dubois  and  others,  etc.,  of  the  said  plaintiflF 
(the  wife)  these  words:  *You  (meaning  said  Dubois) 
and  your  sister  (meaning  plaintiff)  are  as  big  whores  as 
walk  the  streets  of  Chicago.'  thereby  maliciously  intend- 
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iDg,''  etc.  In  November,  and  during  the  term  of  court, 
plmntiff  filed  an  amended  petition,  alleging  the  speaking 
of  the  same  words,  as  also  others  (all  imputing  a  want 
of  chastity),  to  the  said  Dubois  and  other  citizenSy 
naming  them,  stating  different  times  and  conversations. 

Defendant  moved  to  strike  from  the  amended  petition 
all  therein  contained  beyond  the  averments  of  the  original, 
because  it  set  up  a  new  cause  of  action,  and  was  an  entire 
change  of  claim.  This  motion  was  overruled,  and  of  this 
action  defendant  complains. 

There  was  no  departure  from  the  original  cause  of 
action,  but  the  same  cause  was  stated  more  at  length  and 
more  specifically.  The  right  of  plaintiff  to  amend  is 
undenied  ;  and  if  defendant,  because  of  the  new  matter, 
was  taken  by  surprise  or  was  unable  to  then  go  to  trial, 
he  might  have  good  cause  tor  a  continuance  to  prepare 
for  trial,  but  certainly  it  would  be  no  ground  for  a  motion 
to  strike.  Rev.  ^§  2977-297a;  Hays  v.  Turner,  23  Iowa, 
214  ;  Fulmer  v.  8ame,  22  id.  230,  and  cases  there  cited ; 
and  also  Oorrelly.  Glascock,  26  id.  83  ;  Avery  v.  Wilson,  id* 
574  ;  Hunt  v.  Hoover,  24  id.  230  ;  Nettman  v.  Schramm, 
23  id.  521. 

II.  Under  the  statute,  and  in  view  of  the  cases  above 
cited,  we  cannot  say  that  the  court  below  abused  its  dis- 
t.  coHmru.      cretion    in  refusing  the  continuance   asked, 
tton. '  based  upon  surprise  from  the  alleged  amend* 

ment  The  affidavit  filed  for  the  purpose  of  showing 
that  defendant  could  not  be  ready  for  trial,  in  conse- 
quence of  the  amendment  (as  provided  in  Rev.  ^  2979), 
is  very  general,  and,  except  as  to  one  clause  of  the 
amendment,  fails  to  show  that  defendant's  testimony 
could  not  as  well  be  produced  at  that  as  any  subsequent 
time. 

This  clause  plaintiffs  struck  from  their  petition,  offered 
no  evidence  in  its  support,  claimed  nothing  upon  it  in. 
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any  way,  and  the  necessity  for  the  absent  testimony  on 
the  part  of  defendant  was  thus,  to  this  extent,  legally 
obviated.  We  only  remark,  further,  in  this  connection, 
that  plaintiff)  were  required  to  number  the  counts  in 
their  petition,  and  state  more  definitely  the  dates  of  the 
several  alleged  conversations.  Appellant's  argument, 
therefore,  based  upon  the  theory  that  his  motion  i*equir* 
ing  this  was  overruled,  is  based  upon  a  misapprehension 
of  the  record. 

The  trial  did  not  commence  until  several  days  after  the 
continuance  was  refused. 

III.  As  to    the    instructions.     There  was  testimony 
tending  to  show  that  the  character  of  a  witness  for  plain- 
t.  syxDoroB :     ^^  ^^^  morality  was  bad.     The  court  instruc- 
2f  "m^hSd   ^^  thaf  the  jury  could  consider  that  fiact  in 
witaeag.  connection  with  her  credibility  only  ;  but,  if 

there  was  no  attempt  to  impeach,  and  they  found  that 
she  had  been  supported  and  corroborated  by  other  wit- 
nesses, this  would  be  a  circumstance  tending  to  remove 
the  doubt  thrown  upon  her  credibility,  and  they  should 
so  consider  it.  And  to  this  it  is  objected  that  corrobo- 
ration cannot  remove  or  tend  to  remove  a  doubt 
thrown  upon  the  credibility  of  a  witness  by  reason  of 
bad  character.  We  ask,  why  not?  The  law  is,  thai 
the  general  moral  character  of  a  witness  may  be  proved 
for  the  purpose  of  testing  his  credibility.  Rev.  ^  399L 
This  innovates  upon  the  common-law  rule.  The  evidence 
is  received,  not  to  destroy  the  competencj/t  but  to  test  the 
credibility.  Now,  by  the  evidence  of  bad  character,  a 
witnesses'  credibility  is  impaired  six  in  a  scale  of  ten,  but 
by  other  witnesses,  in  support  of  what  he  states,  he  is 
sustained,  or  his  story  made  probable,  by  eight  to  ten. 

In  such  a  case  who  would  say  that  the  corroborative 
evidence  should  not  be  considered  to  remove  the  doubt 
thrown  upon  his  credibility  by  proof  of  bad  character  ? 
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It  is  the  weight  due  to  testimony  we  are  now  considering, 
and  to  this  the  instruction  refers.  Under  this  instruction, 
the  jury  were  not  bound  to  believe  a  thing  to  be  true 
because  the  witness,  thus  supported,  stated  it  Her  char- 
acter might  have  been  shown  to  be  so  bad  that  they  dis- 
regarded all  she  said,  resting  their  verdict  alone  upon 
what  was  testified  to  by  others.  But  if  they  believed 
that  the  suspicion  produced  by  evidence  of  bad  char- 
acter had  been  removed  to  any  extent  by  evidence  from 
others  in  support  of  what  she  said,  then  it  was  their  duty 
to  consider  that  evidence.  And  to  this  there  can,  in  our 
opinion,  be  no  possible  valid  objection.  It  is  further 
objected,  that  the  court  refused  an  instruction  to  the  effect 
that  the  presumption  of  malice,  arising  from  proof  of  the 
speaking  of  the  words  charged,  might  be  rebutted  by  evi- 
dence. To  this  it  is  sufficient  to  say,  that  it  was  substan- 
tially covered  by  one,  if  not  by  two,  other  instructions 
given  at  defendant's  instance.  But  if  not,  it  may  have 
been  refused,  as  asked,  for  wanjt  of  testimony  rendering  it 
strictly  applicable.     The  testimony  is  not  in  the  record. 

That  the  words  set  out  in  the  petition  are  actionable 
per  96  is  well  settled  in  this  state,  and  an  instruction  to 
L  slahdbb:  that  effect  was  in  no  possible  sense  erroneous. 
3bieper*Be.^""  In  support,  see  Beardsley  v.  Bridgman,  17 
Iowa,  290;  Cleveland  v.  Detweiler,  18  id.  299,  where  all 
the  cases  upon  this  subject  are  collected. 

Affirmed. 


^ 
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Cbeshibb  et  ah  y.  Tatlob  et  aJ. 

1.  Fromlssorj  note  :  waitsr  or  waht  or  demand  asd  hotioi.  An 
admission  of  liability,  promise  to  pay,  and  arraDgement  for  delay 
of  proceedings  upon  the  note  by  an  indorser  thereof,  with  ftill 
knowledge  of  the  facts,  amount  to  a  wairer  of  proper  demand  and 
notice. 

2.  — -  iQMORAHOs  or  LSOAL  RIGHTS.  Igooranoo  on  the  part  of  the 
indorser  of  his  legal  rights  will  not  destroy  the  effect  of  the  wsiver 
of  the  indorser  in  such  case.  Behig  fUlly  advised  of  the  ftets.  ha 
w&l  be  presamed  to  know  the  law. 

8.  — -  OOHSIDSRATIOM :  PAROL  sviDRXGB .  Nor  is  s  oondderatlon  neoesnry 
to  support  the  waiver;  and  the  waiver  itself  may  be  shown  by  parol  evl 
deuce. 

Appeal  from  Poweshiek  District  Chart. 

Wednesday,  August  31. 

Action  against  the  makers  and  indorsers  of  a  promb> 
80iy  note.  Taylor  is  charged  as  an  indorser,  and  judg- 
ment was  rendered  against  him  as  such.  The  cause  was 
tried  without  a  jury,  and  upon  the  facts  as  found  judg* 
ment  was  rendered  by  the  court     Taylor  alone  appeals 

Emjory  &  Lewis  for  the  appellant 

Edward  Hall  for  the  appellee. 

Beck,  J. — The  only  eiTor  assigned  by  appellant  relates 
to  the  correctness   of  the  judgment  against  defendant 
1.  promissort  Taylor,  the  indorser.     Our  examination  will 
of^anro/de-  be  Confined  to  the  inquiry,  whether,  upon  the 
notiicef^  facts  found  by  the  court,  the  indorser  is  lia- 

ble. The  note  was  mdorsed  in  blank  by  appellant  before 
maturity.  The  plaintiff,  at  the  time  the  note  was 
indorsed  to  them,  informed  appellant  that  they  took  it 
relying  upon  the  indorser  for  payment  The  appellant 
replied  that  the  makers  were  good,  and  "  that  he  would 
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flee  to  it,  and  if  he  did  not  paj  it  he  would."  The  day 
after  the  note  fell  due,  plaintiffs  left  with  appellant's  wife, 
at  his  residence,  a  written  notice  to  the  effect  that  the 
note  was  not  paid,  and  that  they  would  look  to  him  for 
payment  This  notice  came  into  appellant's  hand  the  next 
day.  The  only  demand  made  upon  the  makers  for  pay- 
ment was  on  the  day  the  note  fell  due,  by  letter.  The 
amount  of  the  note  cannot  be  collected  by  law  of  the 
makers.  A  few  days  after  the  maturity  of  the  note,  the 
appellant  called  upon  plaintiffs  in  reference  to  the  note, 
and  admitted  his  liability  thereon,  and  stated  that  he  ex- 
pected to  pay  it  if  the  makers  did  not,  but  if  he  should 
be  required  to  pay  it  he  did  not  want  to  pay  costs  of  suit. 
He  believed  the  makers  would  raise  a  part  of  the  amount 
due,  and  he  would  raise  the  balance  ;  that  he  would  help 
the  makers  raise  the  money.  He  requested  that  suit 
should  not  be  brought  upon  the  note.  The  plaintiflb 
agreed  to  delay  bringing  action  to  as  late  a  time  as  possi- 
ble before  the  next  term  of  the  court  At  this  time  ap- 
pellant had  received  the  notice  aforesaid,  and  had  seen  the 
makers,  and  knew  that  the  only  demand  made  upon  them 
was  by  letter  ;  he  was,  however,  ignorant  of  the  law,  and 
believed  the  demand  and  notice  were  sufficient  to  hold 
him  as  indorser. 

I.  The  facts,  as  thus  found,  certainly  are  sufficient  to 
authorize  the  conclusion  arrived  at  by  the  court  below,  that 
appellant  is  liable  upon  the  note  as  indorser.  His  admis- 
sions and  agreements  most  certainly  amount  to  a  waiver 
of  want  of  demand  and  notice  of  non-payment  Story 
on  Prom.  Notes,  §  358  ei  seq.^  and  §  364  et  seq.  His 
direct  acknowledgment  of  his  liability,  promise  to  pay, 
and  arrangement  for  delay  m  proceedings  at  law  for  the 
collection  of  the  note,  ai-e  sufficient  to  operate  as  a  waiver 
of  all  advantages  from  the  laches  of  the  holder.  Suffhes 
Y.  Botven,  15  Iowa,  447 ;  AbboU  v.  JSttiblem,  6  id.  19L 
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See  authorities  cited  in  1  Par.  on  Notes  and  Bills,  586, 
588,  602  eC  seq.^  and  notes. 

II.  The  fact  appellant  was  ignorant  of  his  legal 
rights  and  exemptions  in  the  premises  will  not  desti'oj 

t Ignorance  ^^^  effect  of  his     prcmiscs  and    agreementa, 

of  legal  rigbtt.  ^i^i^jj   ^^  jj^^^  jj^j^j  sufficient  to  establish  a 

waiver.  He  can  demand  no  protection  on  account  of 
ignorance  of  the  law ;  if  he  knew  the  facts  he  is  presumed 
to  know  the  law.  Hughes  v.  Bowen^  supra. 
t.— eoneidera-  ^''*  "^  Consideration  is  not  required  to  sup- 
SSiM.**^*^*'?®^*  a  waiver  of  demand  and  notice.  HugJas 
V.  Brovm,  suprcu 

lY.  Appellant  insists  that  his  blank  indorsement  of 
the  note  is  a  contract  in  writing  —  the  law  supplying  the 
actual  contract  which  he  entered  into  by  indorsing  the 
note — which  cannot  be  altered,  contradicted  or  varied  by 
parol  evidence.  His  counsel  admits  that  a  contrary  view 
is  taken  by  the  majority  of  this  court  in  Harrison  v. 
McKim^  18  Iowa,  485,  but  he  asks  us  to  consider  upon 
the  question.  So  far  as  this  case  is  concerned,  we  find  this 
quite  unnecessary,  as  we  reach  our  conclusions  without 
entering  upon  the  ground  occupied  by  that  case. 

As  we  have  seen,  the  acts,  admissions  and  promises  of 
appellant  amount  to  a  waiver  of  want  of  demand  and 
notice.  It  is  a  waiver  of  certain  terms  of  the  contract 
of  indorsement.  The  evidence,  therefor,  does  not  alter 
nor  contradict  that  contract  It  simply  establishes  that 
its  terms  and  obligations  were  waived  by  the  party 
thereto;  and  this  may  be  done  by  pan)!  evidence.  VeSs 
v.  Germania  Insurance  Ob.,  26  Iowa,  53,  and  authorities 
cited. 

The  objections  raised  by  appellant's  counsel  have  been 
considered,  and,  in  our  opinion,  none  fCre  well  grounded. 
The  judgment  of  the  district  com-t  is  therefore 

Affirmed. 
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Caulkins  v.  WmsL^B. 

Promlssoiy  Bote  l  vobosst  ;  hthooeitt  holosk.  Where  a  peneo 
writes  hia  name  on  a  blank  piece  of  paper,  to  be  used  for  the  pur- 
pose of  identifying  his   signature,  and  the  person  to  whom  given, 

-  without  the  knowledge  of  the  other,  writes  over  such  signature  a 
promissory  note,  which  is  negotiated  before  maturity  to  an  innooent 
holder,  it  will  be  held  that  the  instrument  is  a  forgery,  and  the  holder 
not  entitled  to  lecoTer. 

Appeal  from  Jefferson  Circuit  CourL 

Wednesday,  AuGUSt  31. 

Action  upon  a  promissoiy  note;  defense  that  the  instni- 
ment  is  a  forgery.  The  cause  was  submitted  to  the  court 
without  a  jury.  The  court  found  the  following  facts  : 
Defendant  entered  into  a  contract  with  one  Smith  to  sell 
for  him,  as  his  agent,  grain  seeders.  At  Smith's  request, 
defendant  signed  his  name  upon  a  blank  piece  of  paper, 
which  Smith  was  to  send  to  the  manufacturers  of  the 
seeders,  that  they  might  know  defendant's  signature  upon 
orders  which  he  should  make  upon  them  for  the  machines. 
The  signature  was  made  for  no  other  purpose.  The 
instrument  in  suit  was  printed  over  the  signature  of  de- 
fendant, so  obtained  without,  his  knowledge  and  consei^t, 
and  the  stamp  in  the  same  manner  attached  and  can- 
celed. The  plaintiff  purchased  the  note  before  maturity, 
for  a  valid  consideration,  and  without  knowledge  of  any 
matter  connected  with  its  execution.  Upon  these  findings, 
the  court  held,  that  the  note  is  a  forgery  and  void,  and 
that  plaintiff  is  not  entitled  to  recover  thereon.  Plaintiff 
appeals. 

McCoid  d  Herron  for  the  appellant. 

D.  P.  Stubbs  for  the  appellee. 
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Beok,  J. — ^A  holder  of  negotiable  paper,  acquired 
before  dishonor,  is  not  protected  against  defenses  that 
make  void  the  instrument.  He  can  have  no  claim  upon 
forged  paper  against  the  person  whoso  name  is  falsely 
affixed  thereto  as  the  maker,  and  who  is  without  fault  as 
to  the  forgery  and  the  taking  of  the  paper  by  the  holder. 
1  Parsons'  Bills  and  Notes,  75,  and  authorities  cited. 

Is  the  note  sued  upon  a  forged  instrument?  "The 
making  or  alteration  of  any  writing  with  fraudulent 
intent,  whereby  another  may  be  prejudiced,  is  forgeiy." 
State  V  Wooderd,  20  Iowa,  54^  ;  Rev.  ^  4253.  In  order 
to  constitute  the  offense  of  forgery  it  is  not  necessary 
that  the  signature  of  the  instrument  be  false.  The 
instrument  may  be  altered  so  that  it  is  not  the  instrument 
signed  by  the  maker,  and,  if  this  be  fraudulently  and  falsely 
done,  it  is  forgeiy.  So  if  words  be  added  to  change  its 
effect,  with  like  intent,  it  is  a  forgery.  In  the  case  before 
us  the  instrument  was  falsely  and  fraudulently  made  over 
the  genuine  signature  of  defendant,  which  was  not 
obtained  for  the  purpose  of  binding  defendant  by  any 
contract.  It  is  evident  that  this  differs,  in  no  respecti 
from  the  cases  mentioned,  and  that  the  note  is  a  forgery 
and  void.     See  2  Parsons'  Bills  and  Notes,  584. 

The  case  differs  materially  in  its  facts  from  the  cases 
cited  in  support  of  plaintiff's  right  to  recover.  In  those 
cases  blanks  were  filled  up  contrary  to  the  direction  of 
the  maker,  or  without  his  authority.  But  in  all  of  such 
cases  the  makera  intended  to  execute  an  instrument  that 
should  be  binding  upon  them.  Blanks  were  filled  up 
contrary  to  the  authority  given  by  the  makers,  or  in  some 
other  way  the  instruments  were  made  so  that  they  did 
not  correspond  with  the  intention  of  the  makers  ;  but  in 
all  such  cases  there  were  makers  and  instruments^  and 
through  the  frauds  of  those  to  whom  the  instruments  were 
intrusted  they  were  thus  made  to  be  of  different  effect 
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than  was  designed  by  the  makers.  In  these  cases  it  is 
correctlj  held,  that  while  the  parties  perpetrating  the 
fraud  in  some  cases  may  have  been  guilty  of  forgeiy,  yet 
the  makers  were  bound  upon  the  instruments,  as  against 
holders  in  good  faith  and  for  value.  The  reason  is 
obvious.  The  maker  ought  rather  to  suffer,  on  account 
of  the  fraudulent  act  of  one  to  whom  he  intrusts  his  pa- 
Jwr,  or  who  is  made  his  agent  in  respect  of  it,  than  an  in- 
nocent party.  The  law  esteems  him  in  fault,  in  thus 
putting  it  in  the  power  of  another  to  perpetrate  the  fraud, 
and  requires  him  to  bear  the  loss  consequent  upon  his 
negligence.  In  the  case  under  consideration  no  fault  can 
be  imputed  to  the  defendant.  He  did  not  intrust  his  sig- 
nature to  the  possession  of  the  forger  for  the  purpose 
of  binding  himself  by  a  contract  He  conferred  no 
power  upon  the  party  who  committed  the  crime  to  use  it 
for  any  such  pui*pose.  He  was  not  guilty  of  negligence 
in  thus  giving  it,  for  it  is  not  unusual,  in  order  to  iden- 
tify signatures,  and  for  other  purposes,  for  men  thus  to 
make  their  autographs.  The  defendant  cannot  be  regard- 
ed as  being  so  far  in  fault  in  the  transaction  that  he  ought 
to  be  required  to  bear  the  loss  resulting  from  the  crime. 

In  our  opinion  the  decision  of  the  cii-cuit  court  is  in 
accord  with  the  law,  and  is  therefore 

Affirmed. 
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Promtoorj  note  t  latiht  ixnuarns :  raAUD.  Where  a  person  is  In- 
duced to  sign  A  promissory  note  under  the  belief,  and  by  means  of  tho 
fUse  and  flraudulent  representation  of  the  person  obtaining  it,  that  it  Is 
rimply  a  contract  In  respect  to  a  matter  pending  between  them,  he  will 
not  be  protected  by,  and  cannot  imterpose,  the  matters  as  a  de- 
fense against  a  bofM  Jide  holder  of  the  note,  to  whom  it  was  nogoiiated 
before  due. 

Appeal  from  Jasper  Oircmt  CourL 

Wednesday,  August  31, 

Action  by  an  indorsee  upon  a  promissoiy  note.  A 
count  is  the  answer  sets  up  a  defense  in  the  following 
words: 

'*  And  this  defendant,  for  a  further  answer  to  the  peti« 
tion  of  the  plaintiflT,  sajrs,  that  on  or  about  the  date  of  the 
alleged  execution  of  the  said  alleged  promissory  note,  as 
set  forth  in  said  petition,  a  stranger  called  on  this  defend- 
ant, representing  that  he,  the  said  stranger,  was,  the  agent 
of  one  O.  M.  Pond,  and,  as  such  agent,  was  appointing 
other  agents  and  establishing  agencies,  for  and  in  behalf 
of  the  said  O.  M.  Pond,  for  the  sale  of  a  certain  patent 
seeder  and  cultivator,  which  he,  the  said  stranger,  alleged 
was  of  great  value  and  meeting  with  ready  sale,  and  that 
a  great  amount  of  money  could  be  made  by  accepting  the 
appomtment  as  such  agent ;  and  that  as  the  agent  of  said 
Pond,  he  was  desirous  of  obtaining  the  consent  of  this 
defendant  to  act  as  agent  in  and  for  the  sale  of  said 
machines  ;  that  no  money  or  other  pecuniary  or  valuable 
thing  was  or  would  be  required  ;  and  that  all  that  would 
be  necessary  for  this  defendant  to  do  in  the  promises 
would  be  to  sign  a  contract,  in  duplicate  one  of  which 
was  to  be  signed  and  kept  by  this  defendant,  and  the 
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other  by  the  said  stranger,  as  the  agent  for  the  said  Pond  ; 
said  contract  being  nothing  more  than  a  statement  that 
he,  this  defendant,  agreed  to  act  as  the  agent  of  the  said 
Pond  in  the  sale  of  said  machines,  and  agreed  to  pay  over 
the  profits  on  the  first  four  so^d  as  a  consideration  for  the 
appointment  of  such  agent ;  and  that  he  then  and  there 
agreed  to  sign  such  a  contract,  and  no  other ;  and  if  he 
signed  the  note  sued  on,  he  signed  the  same  believing 
and  relying  upon  the  representations  of  the  said  stranger 
that  the  same  was  nothing  but  a  contract  of  the  character 
as  above  stated,  and  not  knowing  that  the  same  was  a 
promissory  note.  Wherefore  this  defendant  says  that  he 
never  signed  and  executed  the  said  note  sued  upon/' 

The  answer  contains  no  averment  that  the  defense, 
above  stated,  was  known  to  the  plaintiff  when  the  note 
was  indorsed  to  him.  To  the  foregoing  count  of  the 
answer  the  plaintiff  demurred.  The  demurrer  was  over- 
ruled, and,  plaintiff  standing  upon  his  demurrer,  judgment 
was  rendered  for  defendant,  from  which  plaintiff  appeals 
to  this  court. 

Banket/  d  Howard  for  the  appellant 

Winslow  &  Wilson  for  the  appellee. 

Beck,  J.  —  It  will  be  observed  that  the  answer  sub- 
stantially admits  the  execution  of  the  note,  but,  as  a 
defense,  alleged  that  defendant's  signature  was  obtained 
thereto  by  fraudulent  misrepresentations  of  the  agent 
of  the  payee ;  that  defendant,  relying  upon  the  repre- 
sentations of  the  agent,  to  the  effect  that  the  paper  was  a 
contract  of  the  character  described,  signed  his  name 
thereto.  Of  these  facts  it  is  not  averred  that  plaintiff  had 
notice  when  the  note  was  indorsed  to  him.  We  are 
required  to  determine  whether  the  answer  presents  a  suffi- 
cient defense.     It  is  conceded,  that  if  the  transaction  of  the 
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agent  of  the  payee  in  procuring  the  signature  of  defend- 
ant amounted  to  less  than  a  forgeiy,  the  defense  is  not 
anfficient,  as  against  a  bona  fide  holder,  receiving  it  for 
value  before  due.  Plaintiff  must  be  regarded  as  such  a 
holder  under  the  pleadings.  We  must  determine,  then, 
whether  the  note,  according  to  the  averments  of  the  answer, 
is  in  law  a  forgery.  In  our  opinion,  upon  principle,  it  is 
not.  The  defendant  intrusted  the  one  with  whom  he  was 
dealing  with  the  preparation  of  the  instrument.  The 
instrument  as  prepared  was  not  what  defendant  had 
agreed  to  sign,  but  was  voluntarily  executed  by  him.  The 
act  of  the  agent  was  a  fraud  whereby  defendant  was 
induced  to  make  the  note,  and  not  the  false  making  of  it, 
which  is  necessary  to  constitute  forgery.  There  are 
authorities  that  hold  differently,  but  this  view  appears  to 
us  in  accord  with  principle  aud  required  by  the  wants  of 
the  commerce  of  the  country,  which  deals  so  extensively 
in  negotiable  paper.  Neither  is  it  unsupported  by 
authorities.  See  Putnam  v.  Sullivan,  4  Mass.  45  ;  Oamr 
monwealih  v.  Sankey,  10  Har.  (Pa.)  390. 

As  between  the  bona  fide  holder,  receiving  the  paper 
before  due  for  value,  and  the  maker,  the  equities  are  all 
on  the  side  of  the  first.  The  maker  puts  his  genuine  sig- 
nature to  a  note  appearing  upon  its  face  fair  and  reguliu-. 
In  the  regular  course  of  business  it  comes  into  the  hands 
of  an  innocent  party,  who  has  paid  a  valuable  considera* 
tion  for  it  and  has  no  notice  of  any  infirmities  or  defenses 
attaching  to  the  paper.  Now  it  would  be  manifestly 
unjust  to  permit  the  maker,  while  admitting  the  genuine- 
ness of  his  signature,  to  defeat  the  note,  on  the  ground 
that,  through  his  own  culpable  carelessness  while  dealing 
with  a  stranger,  he  signed  the  instrument  without  read- 
ing it  or  attempting  to  ascertain  its  true  contents.  The 
law  will  favor,  as  between  the  holder  and  maker  in  such 
a  case,  the  more  innocent  and  diligent.     The  maker  had 
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it  in  his  power  to  protect  himself  from  the  fraud,  but 
failed  to  do  so.  When  the  consequences  of  his  act  are 
about  to  be  visited  upon  him,  he  seeks  to  make  another 
bear  it,  on  the  ground  that  he  was  defrauded  through  his 
own  gross  negligence.  He  can  certainly  claim  protection 
neither  on  the  ground  of  his  innocence  or  diligence. 

The  rule  contented  for  by  appellee  would  tend  to  de- 
stroy all  confidence  m  commercial  paper.  It  is  better 
that  defendant,  and  others  who  so  carelessly  affix  their 
names  to  paper,  the  contents  of  which  are  unknown  to 
them,  should  suffer  from  the  fraud  which  their  reckless- 
ness invites,  than  that  the  character  of  commercial  paper 
^should  be  impaired,  and  the  business  of  the  country  thus 
interfered  with  and  unsettled. 

In  our  opinion  the  demurrer  of  plaintiff  to  answer 
should  have  been  sustained. 

Bevecsed. 


HnsE  V.  HAMBiiiN  et  a/. 

Same  v.  MoDANmELs  et  ai. 

Same  v.  Flint  et  dl. 

!•    Bflb  and  notes  t    hor-nxootiabue    payable  ih  oukubmot.     Ab 

instniinent,  payable  in  *'currenqf,"  is  not  negotiable  at  commoD 
\9kW,  nor  under  the  statute  (Rev.  §  1797),  nnless  it  is  manifest  ftom 
the  terms  of  the  instrument  that  such  was  the  intent  of  the  parties. 
The  use  of  the  word  'order  "or  "bearer  "will  not  alone  manifest 
snch  intent.  Following  Ainkioff  Bros,  &  Co.  t.  Barrett ^  11  Iowa, 
172. 

2  -**  Rvu  APPI.IXD.  Certificate  of  deposite  in  the  following  form : 
"  Banking  house  of  P.  &  S.,  Buffalo,  Feburary  20, 1869.  J.  McD 
hfm  deppsited  in  his  bank  $1 ,947.68,  payable  to  order  of  himself  in  cur- 
renej,  on  the  return  of  tliis  certificate,  with  six  per  cent  interest  If 
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left  over  one  month.  (Signed)  P.  &  S."  Hfld,  that  the  instrument 
wu  not  negotiable. 

S.^-~  Lxx  LOCI :  LXABiLiTT  Of  iNDORUs.  The  Uw  of  the  place  where  the 
indoraement  of  paper  is  made  will  goTern  as  to  the  righta  and  liabiUtj 
of  the  iodorser  and  indorsee,  rather  than  the  law  of  the  place  where  the 
Instmment  indorsed  was  nude. 

4.^^  ousTOM.  Whether  in  the  present  or  similar  cases  eyidence  would  be 
admissiblOi  that  by  local  costom  or  law  the  word  *'  currency  "  was  used 
and  understood  as  money,  querg. 

6.——  AiOHTS  Of  AssiGMss.  The  right  of  the  assignee  of  a  nogotiable  in* 
strument  to  maintain  an  action  against  any  or  all  of  the  fnr 
dorsers  or  assignors  thereof  is  not  limited  by  section  1806  of  the  Be- 
Tision. 

6.^— -iiABiLiTTOt  iNooassRs:  DKVAirn  AHD  xoTion.  IndoTsersofA 
non-negotiable  instrument  are  liable  to  indorsers  thereof,  without  de- 
mand upon  the  maker  and  notice  of  non-payment. 

Appeal  from  General  Term,  Fifth  District  (Case  C7ounfy), 

Wednesday,  August  31. 

These  actions  are  based  upon  three  separate  certifi- 
oates  of  deposit  The  one  which  is  the  foundation  of  the 
second  action  is  in  these  woi*ds : 

"$1,947.68.  No.  6L 

"  BaNKINO-HOUSE  of  PaRSHALL  &  SOHAUZLAU,    } 

"  BurrALO,  February  20,  1869.      > 
"J.   McDanniels  has  deposited  in  his  bank  nineteen 
hundred  and  foi*ty -seven  G8-100  doUara,  payable  to  the 
order  of  himself,  in  currency ,  on  the  return  of  this  certifr 
cate  with  six  per  cent  interest  if  left  over  one  month. 
[5  ct  stamp.]  "PARSHALL  Jk  SCHAUZLAU." 

Upon  the  instrument  are  the  following  indorsements: 
"  Pay  to  the  order  of  Samuel  Hamblin. 

"J.  McDANNIELS." 
"  Pay  to  S.  E.  Huse,  or  order. 

"  SAMUEL  HAMBLIN. ' 
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The  instruments  sued  on  in  the  other  actions,  are  of 
the  precise  form  of  the  foregoing,  and  differ  only  as  to 
the  amounts,  numbers,  dates,  names  of  pay ees,  and  provis- 
ions in  regard  to  interest. 

The  defendants  in  the  suits  are  the  respective  indorsers 
of  the  certificates.  The  causes  were  submitted  to  the 
circuit  court  upon  an  agreed  statement  of  facts,  and  a 
judgment  rendered  for  plaintiffs  in  each  suit,  which  was 
affirmed  by  the  general  term.  Defendants  appeal  to  thi»s 
court 

Phillips^  Oatch  &  PhUlipa  for  the  appellants. 

Withrow  dk  Wright  for  the  appellee. 

Beck,  J. — I.  The  counsel  of  defendants  maintain,  that 
the  instruments  which  are  the  foundations  of  their  suits 
1.BIIX8AND      are  negotiable  paper,  and,  res^ardinor  them 

HOTEsmon-  f  *u   ^    xu  x     1    i  ^  j 

negotubie:       as  such,  that  they  were  not  duly  presented 
wncy.  for  payment,  nor  were  proper  notices  of  non- 

payment given  to  defendants.  Upon  these  questions  the 
counsel  have  presented  learned  and  diligently  prepared 
arguments.  The  cases  turn  upon  the  question  whether 
the  instruments  are  negotiable  ;  if  not,  no  questions  as  to 
presentation  and  notice  of  dishonor  can  arise. 

It  is  the  settled  rule  of  the  authorities,  thatinstrumentd 
payable  in  any  thing  beside  money  are  not  negotiable. 
Such  instruments,  however,  are  made  negotiable  by 
Bevision,  section  1797  :  **  Whenever  it  is  manifest  from 
their  terms  that  such  was  the  intent  of  the  makers,  but 
the  use  of  the  technical  words  '  order '  or  *  bearer '  alone 
will  not  manifest  such  intent"  A  note  payable  to  order 
in  currency,  in  Rindskoff  Bros.  &  Oo.y.  BarreU,  11  Iowa, 
172,  was  held,  under  this  statute,  to  be  non-negotiable. 
Applying  the  doctrine  of  that  case  to  those  before  us,  we 
must  hold  that  the  instruments  which  are  the  foundation 
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of  these  actions  are  not  negotiable  paper.  This  rale  is 
supported  by  the  following  authorities  :  Ibrd  y.  Mitchdl^ 
15  Wis.  204 ;  PlaU  v.  Savk  Co.  Bank,  17  id-  222  ; 
KindaUy  y.  McCldland^  18  id.  481;  Irviney.  Lawry^  14 
Pet  293 ;  KirJepatrick  y.  McOoUough,  3  Hump.  171  ; 
Whiteman  y.  Childress,  6  id.  303  ;  Fry  y.  Rousseau,  S 
McLean,  106. 

The  rule,  it  is  contended,  is  different  in  New  York  and 
Ohio.  See  Keth  y.  Jones^  9  Johns.  120;  Juddh  y.  Har- 
ris, 19  id.  144;  Morris  y.  Edwards,  1  Ohio,  203 ;  Haws 
Y.  Hartness,  Hill  <&  Co.,  10  id.  203.  But  see  upon  this 
question,  Lvbee  y.  Goodrich,  5  Cow.  186 ;  Thompson  y. 
Sloan,  23  Wend.  71;  Little  y.  Phoenix  Bank,  2  Hill,  425; 
3.  C,  7  Hill,  359. 

II.  Admitting  the  certificates  of  deposit  to  be  nego- 
tiable under  the  law  of  New  York,  the  state  where  they 
^iiabuiurf^ •  were  issued  and  made  payable,  the  question 

indonar.  arises  whether  the  rule  of  that  state  controls 
the  rights  and  obligations  of  the  holdere  and  indorsees  of 
the  paper.  The  indorsements  were  made  in  this  state. 
It  is  ruled  in  Thorp,  Smith  <&  HancheU  y.  Oraiff,  10 
Iowa,  461,  that  the  law  of  the  place  of  the  contract  of 
indorsement  must  goYcm  the  liability  of  the  indorser. 
In  that  case  it  was  held  that  a  party  who  indorsed  com- 
mercial paper  in  Iowa,  payable  in  New  York,  must  be 
notified  of  its  dishonor  according  to  our  law,  in  order  to 
be  held  liable  thereon.  This  may  be  considered  the  set* 
tied  rule  of  this  state,  and  by  the  following  authorities  of 
other  states:  Williams  v.  Wade,  I  MetS2]  Dow y.  Bowel, 
12  N.  H.  49  ;  Bunn  y.  Adams,  1  Ala.  527  ;  Teatman  v. 
Oullen,  2  Blackf.  240;  Bussell  v.  Buck,  14  Vt.  147;  Allen 
V.  Merchants'  Bank,  22  Wend.  215. 

III.  It  is  argued  that  **  there  is  now  a  currency,  other 
than  specie,  that  is  a  legal  tender,  or,  in  other  words^ 
i.  —  onitom.  money,  in  which  it  may  well  be  presumed  that 


.u^ 
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the  parties  intended  payment  should  be  made."  In  our 
opinion  the  very  reverse  of  this  proposition  is  true.  It  is 
evident  that  it  was  not  intended  that  payment  should  be 
made  in  coin  or  ^^  legal  tender^'  government  notes.  The 
holder  of  the  paper  could  have  demanded  payment  thereon 
in  "  legal  tender^^  money,  without  any  words  in  the  instru- 
ment indicating  the  currency  in  which  payment  should 
be  made.  The  instruments  most  evidently  are  not  pay- 
able in  coin,  nor  in  notes  of  the  United  States  which  are 
made  legal  tender  for  all  debts.  Some  other  medium  of 
circulation  is  described  by  the  word  **  currency."  We 
cannot  judicially  know,  and  the  record  is  silent  upon  the 
point,  that  the  paper  is  payable  in  a  circulating  medium 
which,  under  any  law  or  custom,  is  considered  as  money, 
or  as  equivalent  thereto.  Bean  v.  Briggs  <6  Felthauser^ 
4  Iowa,  464. 

It  is  probable  that  competent  evidence  would  have  been 
admitted,  if  offered,  to  prove  that  the  word  "  currency*' 
tised  in  the  instrument  describes  that  which,  by  custom 
or  law,  is  money,  and  thus  the  certificates  would  have 
been  shown  to  be  commercial  paper.  Pilmer  v.  Branch 
cf  the  State  Bank^  16  Iowa,  321.  And  it  may  be  that 
under  Rindakoff  Bros,  <6  Co.  v.  Barrett  sujpra,  it  would 
have  been  competent  to  prove  the  existence  of  a  custom 
having  the  force  of  law,  or  of  a  local  custom,  known  to 
the  parties,  under  which  the  instruments  are  negotiable. 
But  the  record  does  not  show  that  any  such  evidence  was 
offered. 

rV.  The  appellants'  counsel  insist,  that  if  the  paper  is 
not  negotiable,  the  plaintiff  cannot  maintain  this  action 

.0. righi,     against  any   of    the   defendants,   except  his 

ofasaignee.    immediate  assignor.     To   suppoit  this  view, 

section   1803   of  the  Revision  is  relied  upon.     But  the 

evident  force  of  this  provision  is  to  give  an  action,  to  the 

assignees  without  notice  of  non-negotiable  instruments, 

Vol.  XXIX. — 64 
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against  the  assignors,  and  not  to  limit  the  action,  as  con- 
tended for,  to  the  immediate  assignor  of  the  party  bringing 
it  Section  2764  is  held,  in  Tucker  t.  Shiner^  24  Iowa» 
834,  applicable  to  actions  by  assignees  against  assignors  of 
non-negotiable  paper  ;  it  authorizes  actions,  at  the  option 
of  the  plaintiff,  against  any  one  or  all  of  the  parties  bonnd 
by  such  instruments.  The  plaintiffs,  therefore,  in  the 
actions  before  us  may  recover  against  all  of  the  defendants. 

y«  The  certificates  of  deposits  being  non-negotiable, 
the  indorsers  thereof  are  liable  to  the  holders  without 

0, liAboi^  demand  upon  the  maker,  and  notice  of  non« 

^^dSS   payment     Wilson  y.  Ralph  d  Van  Shaick, 
Bottoa.  3  Iowa,  450 ;  Long  v.  Smyaer  &  Hawthorn^ 

id.  266  ;  Hall  y.  Monahan,  6  id.  216  ;  BUlingham  y. 
Bryatif  10  id.  317.  And  this  rule  will  be  applied  by  this 
court,  though  upon  proper  pleadings  an  issue  to  demand 
and  notice  was  joined  in  the  couil;  below  and  judgment 
had  thereon.    Billingham  y«  Bryan^  stgmu 

The  questions,  therefore,  growing  out  of  demand  of 
payment  and  notice  of  dishonor,  do  not  arise  in  these 
cases.  No  other  questions  being  presented  in  either  casei 
the  judgments  are 

Afiumed* 
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1*  BefiraJt;  powxr  of  court  to  skt  asidb.  Where  Jadgment  by  defkalt 
has  been  entered  without  legal  authority  (as  upon  an  insufficient  notice) 
the  court  may  bet  the  same  aside  without  any  showing  on  the  part  of 
the  defendant  or  affidavit  of  merits,  as  prescribed  by  section  8150  of  the 
Be  vision.  Said  section  has  reference  to  cases  where  the  court  had  an* 
thority  to  enter  the  default. 

SL  Original  notice :  whui  iNsurnoixxT.  An  original  notice,  requiring 
defendant  to  appear  '*  on  or  before  noon  of  the  second  day  of  the  April 
term  of  the  district  court,  to  begin  on  the  12th  day  of  April,  1870,"  is 
insufficient  to  require  an  appearance  when  the-  term  did  not  oonmienoe 
vntil  the  18th  of  said  month. 

8.  ^—  APP&ULAXOS :  DEVAVLT.  An  appearance  by  the  attorneys  of  a  de* 
fendant,  against  whom  a  defi»ult  has  been  entered  upon  an  insufficient 
notice,  after,  and  for  the  purpose  of  setting  aside,  the  de&ult,  wUl  not 
eaxe  the  defect. 

Appeal  from  Monroe  District  OourL 

Wednesday,  August  31. 

AomON  against  defendants,  who  are  physicians,  for 
malpractice.  The  term  of  the  court  began  on  Monday, 
the  18th  day  of  April.  On  the  second  day  of  the  term  a 
default  was  entered  for  want  of  an  appearance  and 
answer.  The  service  of  the  notice  is  sufficient,  and  the 
notice  itself  regular,  except  that  it  requires  defendants 
to  appear  ^*  on  or  before  noon  of  the  second  day  of  the 
April  term  of  the  district  court,  to  begin  on  the  \2th  day 
of  Aprils  1870."  After  the  default  was  entered  certain 
attorneys  suggested  to  the  court  the  insufficiency  of  the 
notice,  claiming  that  they  did  not  appear  for  defendants, 
but  did  not  disclaim  being  attorneys  for  the  defend* 
ants  in  the  cause.  Whereupon  the  court  inspected  the 
notice  and  set  aside  the  default.     May  11,  1870,  plain- 
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HBb  appealed  from  the  order  of  the  court  setting  aside 
the  default,  and,  on  the  same  day,  caused  a  Aufficient 
notice  to  be  served  upon  the  defendants,  requiring  them 
to  appear  and  answer  the  petiton  in  said  cause  at  the 
next  (November)  term  of  the  court. 

Anderaan  d  Stuart  for  the  appellants. 

Perry  i6  Tovmaend  for  the  appellees. 

Beok,  J. — I.  The  appellant  insists  that  the  court  bad 
no  authority  to  set  aside  the  default  in  the  manner 
I.  i>BrAtn.T:      shown  by  the  record,  and  relies,  in  support  ot 

power  of  oonrt    ,  .       ,     "^  ,^      .   .  .        ^    m^     i^,  . 

io  let  aside.  this  view,  upou  Kevision,  section  3150.  This 
section  requires  such  an  order  to  be  based  upon  an  affi- 
davit  of  merits,  and  reasonable  excuse  shown  for  having 
made  the  default  This  section  is  evidently  applicable  to 
cases  where  defaults  are  actually  made,  and  where  the 
court  has  authority  to  render  judgment  thereon.  In  a  case 
where  in  fact  no  default  has  been  made  by  the  defend- 
ant, the  court  has  no  authority  to  enter  judgment  as  upon 
default.  This  would  be  so  when  no  service  of  notice  la 
made.  The  judgment  of  the  court  would  be  without 
authority.  In  such  a  case  the  court  would  clearly  have 
authority  to  expunge,  set  aside  or  vacate  the  order 
for  default,  on  the  ground  that  it  was  made  withoat 
authority.  The  coui*t  has  control  of  its  own  record,  and, 
for  sufficient  cause,  may  amend  or  expunge  any  entry, 
before  it  is  signed  or  during  the  term  at  which  it  was 
made.  Bev.  §  2666.  This  provision  evidently  applies  to 
all  entries  made  without  authority,  or  upon  a  supposed 
state  of  facts,  which  are  afterward  proved  not  to  exist 
This  court  may,  upon  its  own  motion,  under  this  pro- 
vision, correct  its  record.  As  its  duty  is  to  admin- 
ister the  law  and  do  justice,  it  is  required  by  the  highest 
obligation  to  permit  nothing  to  be  made  or  remain  ^f 
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record  that  is  not  in  accord  with  truth  and  within  its  au* 
thority, 

In  the  case  before  as  the  notice  was  not  sufficient  to 
require  the  defendants  to  appear  and  answer  at  the  term 
s.  obiodtal  the  default  was  entered.  It  required  appear- 
iDBufficieat.  ance  at  a  day  before  the  term  ;*  and  the  fact 
that  it  also  required  the  appearance  to  be  on  the  second 
day  of  the  April  term  is  not  sufficient.  Notices  has  been 
held  insufficient  which  required  appearance  on  the  ''  sec- 
ond day  of  the  next  term."  Decatur  Qounty  v.  Clements 
et  al.,  18  Iowa,  536 ;  Van  Vark  v.  Van  Dam,  14  id.  232  ; 
The  Des  Moines  Branch  State  Bank  v.  Van  et  al,  12  id. 
523.  The  case  before  us  is  not  different  in  principle  from 
these* 

The  court,  therefore,  had  no  authority  to  render  the 
default,  and  for  that  reason,  and  because  it  was  contrary 
to  the  actual  facts,  properly  set  aside  the  order. 

n.  Appellants  contend  that  the  defendants  appeared 
by  their  attorneys,  and,  therefore  waived  the  defect  in 
fl.  upponnmoo :  ^^  notJce.  The  appearance,  if  any,  was  made 
^"^"^  after  the  default  was  entered,  and  for  the  pur- 

pose of  pointing  out  to  the  court  the  error  in  its  proceed* 
ing.  This,  in  our  opinion,  is  not  such  an  appearance  to 
the  action  as  will  cure  the  defect  resulting  from  the  unau- 
thorized act  of  thd  court  in  entering  the  default.  A  judg- 
ment or  order  entered  without  authority  may  certainly  be 
corrected,  at  the  proper  time  and  in  tiie  proper  manner, 
upon  the  application  of  the  party  aggiieved.  It  can  hardly 
be  claimed  that  by  making  the  objection  he  cures  the  very 
defect  complained  of.  It  is  a  very  different  case  from  a 
party  appearing  to  object  to  insufficient  notice.  In  such 
a  case,  it  is  held  that  the  notice,  by  bringing  the  party 
into  court,  has  8ei*yed  its  proper  office,  and  the  party, 
being  in  court,  is  held  to  answer.  In  this  case  the  party 
did  not  appear  before  the  default  was  entered.    The 
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notioo  being  insufficient,  and  no  appearance  being  entered 
for  defendant,  the  default  was  not  properly  taken,  and  was 
objected  to  in  a  proper  manner  hy  defendants'  attorneys. 
The  point  made  by  defendants'  counsel,  that  the  ser- 
vice of  a  new  notice,  returnable  to  another  term  of  the 
court,  waives  the  right  of  plaintiffs  to  be  heard  upon  this 
appeal,  need  not  be  determined.  The  decision  of  the 
court  below  must  be  affirmed  upon  the  grounds  above  pre- 
sented. 

Affirmed. 


BOLLINS  V.   COOOSHALL  Ct  ol. 

DefllMdt  s  FUADnro.  Where  %  demarrer  to  an  answer  is  sustoined,  a  de- 
fimlt  should  not  be  granted  for  want  of  a  Airther  answer,  in  the  ab- 
sence of  any  rule  or  order  of  the  court  flxlQg  the  time  within  which 
•adi  answer  must  be  filed. 

Appeal  from  Story  District  CourL 

Wednesday,  August  31. 

Action  in  chancery.  The  defendants  filed  an  answer 
in  the  nature  of  a  cross-bill,  to  which  plaintiff  demurred. 
Defendants  confessed  the  demurrer.  During  the  vacation, 
after  the  adjournment  of  the  term,  the  defendants  hav- 
ing failed  to  answer  further,  plaintiff  claimed  default  for 
want  of  an  answer ;  the  claim  was  properly  entered  by 
the  clerk,  under  the  rules  of  the  court,  and,  at  the  next 
term,  was  confirmed,  and  judgment  i^endcred  thereon  by 
the  court  Defendants'  attorney  filed  a  motion  to  set 
aside  the  default,  supported  by  an  affidavit  of  merits,  and 
giving  an  excuse  for  his  failui*e  to  answer.  The  motion 
was  overruled.  From  the  judgment  of  the  court  rcfusuig 
to  set  aside  the  default  defendants  appeal. 

J.  8.  Frazier  for  the  appellant 

No  appearance  for  the  appellee. 
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Beck,  J.  —  The  rules  of  the  district  court  prescribes  no 
time  in  which  parties,  in  cases  where  demurrers  are  sus- 
tained or  confessed,  shall  answer  or  file  amended  plead- 
ings. Neither  was  thero  a  special  rule  or  order,  in  this 
case,  requiring  defendant  to  answer  within  a  certain  time. 
There  is  no  statutory  provision  upon  the  subject. 

Hevision,  section  3148,  provides,  that  if  an  answer  is  held 
insufficient  upon  demurrer,  and  the  defendant  fails  to  an- 
swer further,  *•  as  required  by  the  rules  of,  or  by  the  court," 
judgment  by  default  may  be  rendered  against  him.  The 
confession  of  a  demurrer  by  the  party  against  whose 
pleading  it  is  directed,  operates  as  a  judgment  of  the  court 
sustaining  it.  The  case  before  us,  then,  is  the  same  as 
one  where  a  demurrer  to  an  answer  is  sustained  by  the 
court  A  default,  therefore,  for  want  of  a  fiirther 
answer,  could  not  have  been  entered  until  the  expiration 
of  the  time  prescribed  by  general  or  special  rule  of  the 
court  ^  3148.  There  was  no  general  rule  upon  this 
subject,  and  no  special  rule  was  taken.  If  plaintiff  desired  an 
answer  to  be  filed  within  a  certain  time,  it  was  his  duty 
to  have  taken  a  special  rule  ui)on  defendants  to  that 
effect .  A  default  can  only  be  taken  against  one  who  has 
failed  to  comply  with  some  rule  or  order  of  the  court 
Wrighl  Y.  Howell,  24  Iowa,  150.  The  default  in  this 
case  was  improperly  entered,  and  the  motion  to  set  it 
aside  should,  therefore,  have  been  sustained. 


Beveised. 
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Ballinoeb  V.  Davis. 

1*  ErldeDMS  subsgubuio  witxbu:  promimort  hots.  The  exeea* 
iion  of  R  promissory  note,  signed  with  the  mark  of  the  maker  and 
Rtiested  by  a  sabseribhig  witness,  may.,  when  necessary  to  be  proven, 
be  shown  by  oTidence  other  than  that  of  the  sabscribing  witnessy 
where  it  is  shown  that  sneh  witness  is  oat  of  the  jurisdiction  of  the 
court,  that  his  residence  is  unknown,  and  that  proper  efforts  bRTe 
been  made,  without  success,  to  obtain  his  deposition  or  persoaal 
Rttendanoe. 

S.  PneliMt  HOHSUiT.  The  plaintiff  in  an  action  may,  before  the  case 
la  Anally  submitted  to  the  court,  dismiss  his  action  as  to  one  of  aer* 
eral  causes  upon  which  it  is  founded. 

Appeal  from  Lee  Qircuit  Oourt. 

Wednesday,  Auoust  31. 

AonON  commenced  before  a  justice  of  the  peace,  where 
judgment  was  rendered  for  plaintiff.  On  appeal  to  the 
circuit  court  there  was  verdict  and  judgment  for  defend- 
ant   Plaintiff  appeals  to  this  court 

J3.  P.  Lovoe  and  J.  P.  Homish  for  the  appellant 

J.  H.  Otaig  for  the  appellee. 

Beck,  J.  —  Plaintiff,  in  this  action,  seeks  to  recoTer 

upon  a  promissory  note  executed  by  the  defendant     The 

1.  STiDBarcn:    note  is  signed  with  the  mark  of  defendanti 

iritiiess:  '    and  attested  by  a  subscribing  witness.     Upon 

pramissory     ^^^  ^^.^^  ^^^  plaintiff   offered  the  note  in 

evidence,  and  proposed  to  prove  its  execution  by  evi- 
dence other  than  that  of  the  subscribing  witness,  and 
by  the  admission  of  defendant  As  a  foimdation  for 
such  secondary  evidence  he  proved  that  the  subscribing 
witness  was  out  of  the  state ;  that  his  precise  place 
of  residence  was  unknown  to  plaintiff;  that  he  had  made 
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efforts  to  procure  his  deposition,  but  had  failed,  and  thai 
he  had  endeavored  without  success,  to  procure  his  per 
sonal  attendance  at  the  trial.  This  evidence  being  satis 
factory,  establishes  that  proper  efforts  were  made,  in  good 
faith,  to  procure  the  evidence  of  the  subscribing  witness 
without  success,  and  that  his  place  of  residence  was 
unknown  to  plaintiff.  The  court  refused  to  receive  anj 
evidence  of  the  execution  of  the  note  by  defeqdant,  and 
would  not  permit  plaintiff  to  prove  defendants  admissions» 
that  he  had  signed  the  note,  holding  that  the  evidence  of 
the  subscribing  witness  was  alone  competent,  and  thai 
sufficient  foundation  had  not  been  had  to  admit  secondary 
evidence.  The  plaintiff,  upon  this  ruling  being  made, 
asked  him  to  withdraw  his  claim  upon  the  note,  and  that 
the  action,  as  to  it,  might  be  dismissed;  but  this  was  re- 
fused. The  witness  of  the  court,  in  refusing  to  admit  the 
secondary  evidence,  and  denying  the  request  of  plaintiff 
to  dismiss  his  action  as  to  the  claim  upon  the  note,  are 
complained  of  as  erroneous. 

I.  The  rule  of  the  law  is  that  the  execution  of  a  written 
instrument,  when  necessary  to  be  proven,  must  be  shown 
by  the  subscribing  witness,  if  it  be  attested  by  one.  But 
there  are  several  exceptions  to  this  i-ule.  If  the  witness 
cannot  be  found  after  diligent  inquiry,  or  is  out  of  the 
jurisdiction  of  the  court,  other  evidence  may  be  admitted. 
1  Greenlf.  Ev.  §  572;  2  Phelps'  Ev.  (Cowen  &  Hill,  and 
Edward's  notes)  p.  493.  *'  When  the  absence  of  the  sub- 
scribing witness  is  relied  on,  it  is  not  necessary  that  he 
should  be  out  of  the  county;  but  absence  beyond  the  pro- 
cessor jurisdiction  of  the  court  is  enough  to  allow  a  resort 
to  infirm  evidence."  2  Phelps  Ev.  Cowen  &  Hill,  and 
Edward's  notes)  p.  493,  note  440.  Audit  is  not  necessary 
that  a  commission  be  set  to  take  his  deposition.  Ibid, 
note  440.  If  the  witness  cannot  be  found  after  diligent 
search,  the  secondary  evidence  will  be  received.  Id.  494» 
Vol.  XXIX. — 66 
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Applying  these  rules  to  the  ciise  before  ua,  we  are  of 
opinion  that  the  secondary  evidence  offered  by  plaintiff 
0hould  have  been  admitted. 

IL  The  motion  of  plaintiff  to  withdraw  his  action  aa 
to  the  note  should  have  been  allowed.  His  right  to 
sj>RAcncB:  dismiss  his  entire  action  cannot  be  doubted. 
noiuHiit  •  jgi^Qy  ^  3127  ;  Hays  V.  Turner,  23  Iowa,  214 ; 
Ktihn  V.  Bane,  10  id.  392.  We  know  no  re^isou  why  he 
should  be  denied  the  right  to  dismiss  his  action  as  to  one 
of  several  causes  upon  which  it  is  founded.  Such  a  course 
of  practice  is  in  harmony  with  our  general  system  of 
procedure.  We  do  not  intimate  any  views  as  to  hia 
rights  after  the  dismissal.  We  are  very  well  satisfied  that 
he  had  the  right  to  dismiss  his  action  as  to  a  part  of  the. 
claims  upon  which  it  was  founded. 

The  judgment  of  the  circuit  court  is 

Beversod* 


Davis  v.  Graham  et  al. 

1.  Prinelpal  and  surety :  dslat  :  ihsokybhot  of  ranoiPAft.  Men  d»- 
lay  in  suii:^  the  prinoipal,  thongb  CoUowed  by  his  insolvenpy,  wUl  not 
diachnrge  the  sareties. 

%  —  BBOBiPT  or  ADTAHOi  iVTsusT  OH  KATDRSD  HOT!.  Whether  the  re- 
ception of  interest  in  adntttce  upon  a  note  past  due  is  primm  fltcit 
evidence  of  a  a  valid  contract  to  give  time  of  payment,  which  wiU  di»> 
charge  the  surety,  quer: 

8.— -But,  if  so,  the  rule  cannot  apply  where  it  would  defect  the  dear  in* 
tention  of  the  parties  to  the  contrary. 

8 . szTBiisiOR  or  pATMENT.    While  an  agreement  to  extend  the  time  of 

payment  to  the  principal,  which  will  operate  to  release  the  sureties, 
may  be  implied  fVom  circamstances  as  well  as  expressly  shown,  tfa» 
oAtti  in  either  case  is  on  the  sureties. 

6.  —  An  agreement  to  extend  time  of  payment,  which  does  not  debar 
the  holder  (h)m  proceeding  against  the  principal,  is  insufficient  to  dia- 
'  charge  the  sureties. 
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Apppeal  from  Dallas  OircuU  Court. 

Wednesday,  August  31. 

AonON  upon  a  note  for  $7,000,  of  June  15,  1868,  on 
tiiirty  days,  made  to  plaintiff  by  Graham  as  principal,  and 
his  co-defendants  as  sureties.  The  contest  is  with  the 
sureties,  who  rely  upon  the  plea  of  usury,  and  that  the 
plainttff  for  a  consideration,  extended  the  time  of  pay- 
ment to  the  principal  for  one  year,  without  their  knowl- 
edge, etc.  Trial  to  the  court ;  judgment  in  favor  of  the 
sureties  but  against  the  principal,  in  the  sum  $6,106.78, 
and  plaintiff  appeals. 

Phillips  (6  Phillips  and  Barcrqfl  <6  Oatch  for  the  ap- 
pellant 

Polk  <6  Hubbell  for  the  appellees. 

Wright,  J. — ^In  December,  1868,  Graham,  who  was  a 
banker,  and  then  believed  to  be  solvent,  let  plaintiff  have 
certain  notes  and  a  judgment,  amounting  with  interest,  to 
something  over  two  thousand  dollars,  upon  responsible 
parties,  and  at  the  same  time  received  from  plaintiff  some 
money.  As  to  the  true  nature  of  this  transaction  the 
parties  differ  very  widely.  Plaintiff  says  he  bought  the 
notes  and  judgment,  paying  therefor  $750 ;  and  that  said 
transaction  was  in  no  manner  connected  with  the  $7,000 
note.  Graham^  however,  says,  that  being  in  great  need 
of  money,  he  negotiated  these  securities,  receiving  so 
much  money  ($262.50),  plaintiff  depositing  at  the  same 
time,  to  help  him  in  his  sti*ess,  $500,  the  balance  (some 
$1,820)  being  paid  as  interest  ou  the  large  ($7,000)  note, 
the  same  being  calculated  at  about  three  per  cent  per 
month. 

Looking  at  the  entira  testimony,  we  think  it  prcpou- 
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derates  largely  in  favor  of  defendants'  theory  of  the 
transaction.  Certkinly,  there  can  be  no  just  ground  for 
claiming  that  the  finding,  in  this  respect,  is  so  far  against 
the  evidence  as  to  warrant  our  interference.  It  is  most 
unreasonable  that  paper  of  this  amount,  well  secured  upon 
parties  abundantly  good,  should  be  sacrificed  as  claimed 
by  plaintiff.  Then,  they  had  talked  the  day  before,  accord- 
ing to  plaintiff's  own  testimony,  about  taking  these  notes 
toward  the  interest,  estimated  at  about  three  per  cent 
per  month,  and  it  is  but  too  evident  that  this  was  a 
scheme  devised  by  him  to  avoid,  if  possible,  the  charge  or 
claim  of  usury.  The  real  transaction,  when  stripped  of 
its  subterfuges  and  covering,  was  that  Graham  parted 
with  the  paper  because  he  got  some  money  to  assist  in 
meeting  pressing  calls  upon  him,  and  knew  at  the 
same  time  he  was  answering,  without  its  being  so  said  in 
words,  the  usurious  exaction  of  this  creditor.  And  this  the 
creditor  knew  just  as  well,  and  with  this  understanding 
— ^well  understood,  rather  than  expressed,  perhaps — ^he 
took  the  paper.  The  court  did  not  err,  therefore,  in  al* 
lowing  a  credit  for  the  balance  of  this  paper,  after  de- 
ducting the  moneys  received  on  the  same. 

But  the  point  of  difficulty  relates  to  the  claimed  re- 
lease of  the    sureties.     And  here,   of   course,   there    is 
1.  pbincipal     ao^ain  more  disagreement  as  to  the  facts  thau 
delay :  inaoi-   the  law.     The  immense  mass  of  testimony  has 

▼ency  of 

principal.  bccu  exan^iued  and  re-examined,  in  connection 
with  the  arguments  of  counsel,  each  giving  quite  full  ex- 
tracts therefrom,  and,  after  the  most  patient  thought,  wo 
are  led  to  believe  that  the  judgment  on  this  question  is 
erroneous.  And  though,  as  our  records  will  show,  it  is 
seldom  we  feel  at  libei-ty  to  interfere  with  a  verdict  or 
judgment  upon  this  ground,  there  seems  to  be  so  little  to 
sustain  this,  that  our  duty  is  plain  to  accord  a  new  trial. 
Every  proposition  of  law  stated  by  appellee's  counsel 
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•—certainly  every  one  in  the  remotest  degree  applicable 
to  the  facts  of  this  case — may  be  conceded,  and  still  this 
judgment  should  be  reversed.  We  refer  to  some  of  them. 
Good  faith  is  exacted  from  the  creditor  to  the  surety,  at 
the  time  of  the  contract,  and  all  the  subsequent  tranaao- 
turns  touching  the  debt.  If  there  is  a  departure  from 
this  the  surety  will  be  released.  So,  if  by  the  creditor's 
fraudulent  conduct  the  surety  is  lulled  into  groundless 
confidence,  and  he  is  prevented  from  obtaining  indemnity, 
he  is  discharged.  A  binding  contract  with  the  principal, 
with  knowledge  of  suretyship  (and  this  knowledge 
is  undenied  in  this  case),  without  the  consent  of  the 
surety,  which  varies  the  terms  of  the  original  undertak- 
ing to  his  prejudice,  discharges  the  surety,  and  a  material 
variation  would  of  course  be  presumed  to  be  prejudiciaL 
A  binding  agreement  enlarging  the  t'me  of  the  perform- 
ance would  have  this  effect.  It  is  not  necessary  that  the 
debt  should  be  actually  suspended  to  produce  this  result. 
A  valid  agreement  to  suspend  is  sufficient;  and  this, 
whether  the  agreement  be  one  upon  which  the  principal 
has  a  remedy  either  at  law  or  equity. 

These  rules  are  conceded,  and  we  take  no  time  to  dis* 
cuss  either  their  reason  or  propriety,  or  to  examine  the 
cases  in  their  support.  But  while  it  may,  in  morals, 
perhaps,  be  unjust  for  the  creditor,  by  his  delay,  with- 
out fraud  or  collusion,  to  increase  the  liability  of  the 
surety  to  pay  the  debt,  it  is  not  true  that  mere  delay, 
though  followed  by  the  insolvency  of  the  principal, 
will  discharge  the  surety.  The  delay  to  sue  Graham, 
therefore,  did  not  release  the  sureties.  And  this,  because 
they  were  not  misled;  because  they  themselves  were  in 
default ;  because  it  was  their  duty  to  pay  ;  because  they 
could  judge  as  well  as  plaintiff  of  the  dangers  of  delay ; 
and  because  by  notice  they  would  have  stimulated  plain- 
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tiff  to  activity,  and  if  after  that  he  delayed,  the  peril  was 
his  own.     Rev.  ch.  75;  Hunt  v.  Bridgman,  2  Pick.  581. 

A  proposition   of  doubt  is,   whether,  as  was  held  in 
Peop^a  Bank  v.  Peam^  30  Vt.  711,  and  other  cases,  the 

,^ receipt     reception  of  interest  in  advance  upon  a  note 

toteroJ?S  P*fi*  ^^^  is  prima  facie  evidence  of  a  valid 
matundnote.  contract  to  give  time  of  payment.  For  the 
purposes  of  this  case  the  rule  may  be  conceded  as  claimed 
by  defendants,  without  affecting  the  result.  For,  coming 
back  to  the  plain,  cardinal  principle  upon  which  this 
defense  rests,  and  which  is  the  real  measure  of  defend- 
ants'  rights  and  plaintiff's  duty,  we  find,  that,  in  order ta 
discharge  the  surety  by  an  agreement  for  an  extension  of 
time  to  the  principal,  it  is  necessary  that  the  creditor 
should  thereby  be  precluded  from  proceeding  in  the  col- 
lection of  his  claim.  If  the  creditor  is  neither  expressly 
nor  impliedly  disabled  by  the  agreement  from  suing  on 
the  demand  at  any  time,  the  claimed  enlargement  of  the 
credit  will  not  discharge  the  surety.  Apply  this  rule  to 
the  facts  of  this  case,  and  plaintiff  was  clearly  entitled 
to  judgment.     Hunt  v.  Postlewait,  28  Iowa,  427. 

Under  the  issue  the  burden  of  proof  was  upon  defend- 
ants. It  was  their  duty  to  show  a  valid  agreement  to 
4.  —  exten-  extend  the  time  by  a  preponderance  of  evi- 
ri^  of  pay-  dence,  or  plaintiff  was  entitled  to  recover.  This 
agreement,  we  admit,  may  be  shown  to  have  been  express, 
or  it  will  be  equally  good  if  it  can  be  well  implied.  Now 
was  there  any  express  agreement  that  the  time  was  to  be  ex* 
tended  ?  To  our  minds,  none  whatever.  The  only  witness 
on  the  part  of  defendants  to  this  point  was  Gi'aham,  and  he, 
so  far  from  supporting  it,  says  expressly,  that  plaintiff  said 
he  did  not  want  to  do  anything  that  would  release  the 
sureties,  and  that  there  never  was  any  definite  time 
fixed  that  the  note  should  run.  On  the  other  hand,  there 
are  three  witnesses,  besides  plaintiff,   who  testify  that 
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Graham  said  there  was  uo  agi*eement  to  extend  the  time ; 
and  plaintiff  himself,  in  language  clear  and  explicit, 
shows  that  he  knew- the  effect  of  an  agreement  to  extend 
the  time,  and  that  he  carefully  and  studiously  avoide4 
any  ai*rangement  or  agreement  which  should  disable  him 
for  one  moment  from  proceeding  with  the  collection  of 
the  note.  There  is  in  the  testimony  on  this  subject  no 
conflict.  It  is  not  a  case  of  conflicting  testimony  as  to 
this  cardinal  point.  Plaintiff  could  have  sued  upon  this 
claim  the  next  day.  The  sureties  by  notice  to  him  could 
have  compelled  him  to  sue,  or  take  the  consequences,  and 
the  principal  could  not  have  prevented  it  They  could 
have  paid  the  note,  and  at  once  asserted  their  rights  by 
action  against  the  principal. 

And  as  to  the  implication  arising  from  the  alleged 
advance  payinent  of  interest,  we  have  only  to  say,  admit- 
ting the  rule  for  which  counsel  contend,  that  it  cannot 
apply,  when  it  would  defeat  the  clear  intention  of  the 
parties.  If  the  creditor  manifestly  intends  to  hold  the 
Borcties,  and  it  is  obvious  that  he  refused  to  extend  the 
time,  the  simple  act  of  the  advance  payment  of  interest 
will  not  justify  the  influence  or  implication  that  there  was 
sach  an  agreement. 

Let  the  judgment  be  reversed,  and  cause  remanded  for 
tiial  de  novo. 

BevenBed. 
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Murray  t.  Graham  ei  ah 

1.  PromisBOTy  note :  buebtiks.  When  a  note  is  negotiated  before  dM, 
without  knowledge  on  the  part  Df  the  person  taking  it  that  sobm 
of  those  purporting  to  be  makers  are  in  ikct  but  suretiesy  thej  wfll, 
as  to  him,  be  regarded  as  principals. 

2. AuriRATioK   ov   IN8T&UMXVT8 :    AOTioN.      While     the    material 

alteration  of  a  note  by  the  holder  thereof,  though  made  without  vaf 
fraudulent  biteot,  but  for  the  purpose  of  making  it  conform  to  the 
real  intention  of  the  parties,  will  destroy  the  right  of  recorery  on 
the  note,  it  will  not,  it  seems,  prevent  a  recovery  in  an  action  for 
the  debt. 

8.  — ^ALTaaATiOH  BT  oo-KAKSB.  The  alteration  of  a  promissory 
note  in  a  material  respect  by  one  of  several  makers  thereof,  assum- 
ing to  have  authority  so  to  do,  and  for  the  honest  purpose  of  making  it 
conform  to  the  original  intention  of  the  parties  without  the  express, 
though  with  the  implied,  assent  of  the  holder,  will  not  prevent  % 
recovery  by  the  latter  against  all  the  makers  in  an  action  declaring 
upon  the  note  as  though  in  the  form  originally  delivered. 

Appeal  from  Dallas  Circmt  QourL 

Wednesday,  August  31. 

This  action  is  brought  to  recover  $7,000  against  Graham 
and  eight  others.  The^r^^  count  in  the  petition  declares 
upon  a  note,  signed  by  eight  of  the  defendants,  dated 
June  12,  1869,  due  in  five  months,  payable  to  the  ninth 
defendant  (Van  Meter),  for  $7,000,  "with  interest  at  the 
rate  of  ten  per  cent,"  and  indorsed  to  the  plaintiff  on  the 
same  day.  The  second  count  avers  that  the  note,  when 
transferred  to  plaintiff,  contained  the  words  "  after  matu- 
ity,"  (as  to  the  interest),  and  that  before  it  was  due, 
6i*aham,  who  claimed  to  have,  and  it  is  alleged  had,  author- 
ity  to  act  for  all  the  other  defendants,  erased  the  same, 
but  without  plaintiff's  knowledge  or  consent ;  and  to  make 
the  same  conform  to  the  real  contract,  etc. ;  and  judg- 
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tnent  is  prayed  as  though  the  note  read  as  when  origmally 
delivered.  The  third  count  is  for  money  loaned  to 
defendants,  through  their  agent,  Graham,  at  their  request, 
for  his  and  their  use. 

The  answer  of  Graham  admits  the  execution  of  the  note, 
but  pleads  a  want  of  consideration  in  part,  and  usury.  The 
other  defendants  set  up  that  they  are  sureties  ;  that  the 
note  is  not  theirs,  because  it  was  made  in  blank  as  to  date,- 
amount,  time  of  maturity  and  payment,  and  handed  to 
Graham,  who  was  to  fill  the  blank  with,  not  to  exceed 
$5,000,  make  it  payable  at  a  certain  bank  named,  and 
use  the  money  for  a  particular  purpose ;  that  he  violated 
his  instiiictions  and  agreement,  etc.,  of  all  which  plaintiff 
bad  notice.  They  also  say  it  is  not  their  instrument, 
because  it  had  been  altered  since  its  negotiation  to  plain- 
tiff, with  his  knowledge  and  without  their  consent.  It  is 
further  averred  that  the  note  was  made  by  the  "  Corn 
Valley  Railroad  Co."  as  principal,  and  the  other  defend- 
ants as  sureties,  of  which  plaintiff  had  notice,  and  of 
the  purpose  of  making  the  same  as  above  set  out  (being 
in  blank),  and  that  they  are  discharged,  etc.  They 
also  plead  that  the  contract  with   plaintiff  was  usurious. 

Trial  to  the  court;  judgment  in  favor  of  all  the 
defendants  except  Graham,  and  against  him  for  $7,000  ; 
and  plaintiff  appeals. 

T.  B.  North  and  Jfourge  A  Kauffman  for  the  appel- 
lant. 

Polk  (6  Hubbell  and  E.  Willard  for  the  appellees. 

Wbight,  J.  —  In  this  case,  as  in  the  one  immediately 

preceding   {Davis  v.   Qraham   and  others)^   the  parties 

1.  PTOMI8SORT   differ  but  little  as  to  the  law,  but  do  widely 

'k<wb:  taretiM.  ^  ^^  ^y^^  f^^     ^Te  shall  state  what,  in  our 

opinion,  the  testimony  very  conclusively  establishes,  what 
the  court  below  could  only  consistently  have  found,  and, 
Vol.  XXIX. — 66 
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as  we  proceed,  finally,  state  the  law  applicable  to  sacli 
facts. 

Plaintiff  let  Graham  have  $7,000  in  money,  as  a  loan, 
for  five  months.  It  is  true  a  large  part  was  in  a  certifi- 
cate of  deposit  for  gold  in  a  bank  at  San  Francisco,  but 
it  had  a  cash  value ;  he  took  it  at  this  value,  and  no  more : 
and  to  the  parties,  and  for  this  transaction,  it  served  all 
the  purposes  of  money. 

The  note  itself  called  for  interest  at  ten  per  cent,  but 
there  was  an  agreement,  at  the  time  of  the  loan,  that 
plaintiff  was  to  receive  interest  at  the  rate  of  two  per 
cent  per  month.  The  contract  was  hence  usurious,  and 
there  can  be  no  recovery  beyond  the  principal  sum  loaned, 
without  either  interest  or  costs.  Rev.  §  1790.  This 
proposition  is  scarcely  controverted,  and  hence  need  not 
be  further  noticed. 

When  the  note  was  signed  by  the  defendants  it  was  a 
mere  printed  blank,  there  being  neither  date,  payee,  time 
of  maturity,  nor  amount,  but  there  was  a  place  of  pay* 
ment —  Citizen's  Bank  of  Des  Moines  " — ^and  this  was  not 
changed.  Graham  first  signed  it,  and  procured  the 
other  signatures  and  indorsement.  There  was  some  talk  as 
to  the  amount  for  which  the  note  was  to  be  made,  and  as 
to  when  it  would  probably  be  negotiated,  but  of  all  this 
plaintiff  had  no  knowledge  whatever.  The  note  was 
intrusted  to  Graham,  and  he  filled  the  blanks  and 
obtained  the  money,  and  in  doing  this  he  violated  no 
agreement  made  with  his  co-defendants,  certainly  none 
of  which  plaintiff  had  the  least  notice. 

Graham  was  the  active  party  in  making  this  loan,  but 
all  were  alike  principals,  he  acting  for  all.  But,  if  by 
possibility,  as  between  themselves,  his  co-defendants  were 
sureties,  plaintiff  look  the  note  ignorant  of  this  fact,  and, 
as  to  him,  all  our  principals.  Explanation  b  here  neces- 
sary. 
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The  corporation  known  as  the  **  Com  Valley  Bailroad 
Company/'  was  organized  to  build  a  road  from  a  cer- 
tain point  to,  and  perhaps  through,  the  town  of  Adell, 
where  most  of  these  defendants  reside.  All  of  them  were 
more  or  less  interested  in  the  construction  ;  some  of  them 
subscribed  to  its  stock,  some  were  ofiicers,  and  all  deemed 
the  work  important  Graham  was  the  president,  and  at 
that  time  in  the  full  tide  of  prosperity  as  a  banker.  He 
was  the  active  man  in  this  enterprise  and  seemed  to  be 
untirmg  in  his  efforts.  As  he  was  the  man  of  means  (so 
regarded,)  and  had  fticilities  beyond  his  neighbors  for 
negotiating  with  others,  whose  aid  was  deemed  essential, 
he  was  largely  trusted,  and  his  opinions  and  advice 
accepted  almost  unchallenged.  Indeed,  every  one  seems 
to  have  reposed  in  him  the  most  unlimited  confidence. 
To  secure  the  road  it  was  deemed  important  to  obtain 
certain  large  ti*acts  of  land,  valued  at  some  $50,000,  near 
the  town  and,  which  could  be  used  in  the  contract  for 
construction,  as  was  believed,  at  great  profit  To  do  this 
certain  advance  payments  had  to  be  made.  They  could 
not  realize  on  subscriptions,  and  a  loan  was  deemed 
advisable  and,  indeed,  necessary.  This  money  was  bor« 
rowed  for  this  purpose,  and  so  applied  ;  Graham  taking 
the  deed  in  his  own  name,  as  a  matter  of  convenience, 
but  treating  the  loan,  the  investment,  and  the  whole  trans- 
action at  the  time,  as  for  the  benefit  of  the  corporation. 
That  the  enterprise  failed ;  that  he  afterwards  made 
sales,  deeds  and  mortgages  of  this  propeily  on  his  own 
account  and  as  his  own  property,  does  not  change  the 
essential  fact,  that  when  this  loan  was  made  it  was  for 
their  joint  benefit,  and  to  accomplish  their  joint  purpose. 
Kor  does  the  fact  that  these  co-defendants  understood 
themselves  to  be  sureties  affect  their  legal  relation  to  the 
transaction.  The  investment  was  regarded  as  necessary, 
if  not  desirable,  at  the  time  and  for  the  purpose  of  tho 
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present  inquiry  their  liability  must  be  measured  by  their 
relation  then  to  the  transaction  (assuming  that  plaintiff 
knew  all  the  facts),  and  not  by  circumstances  since  trans- 
piring, alike  unexpected,  and  to  some  extent  unfoiluuate, 
to  plaintiff  as  well  as  these  defendants.  And  when  we 
go  one  step  further,  and  remark  that  if  plaintiff  had  any 
knowledge  of  what  the  money  was  raised  for  and  how  it 
was  to  be  used,  it  was  part  of  these  facts  above  enumera- 
ted, and  in  legal  strictness  of  none  other,  all  difficulty  as 
to  the  alleged  suretyship  is  out  of  the  way.  And  it 
hence  follows,  that  all  the  defendants  would  be  alike 
liable  for  the  money  borrowed  (but  not,  as  to  plaintiff,  as 
sureties  of  the  railroad  company,  for  to  support  this 
theory  there  is  scarcely  a  semblance  of  proof),  unless  the 
right  to  recover  thereupon  is  defeated  by  the  alleged 
alteration  of  the  note.  And  to  this  question  and  the 
effect  of  such  alteration  we  now  come.  First  as  to  the 
facts. 

Money,  at  the  time  of  this  loan,  was  worth  at  least  ten 
per  cent,  and  the  defendants  did  not  expect  it  would  be 
t.  — Alteration  made  for  Jess.  When  the  blank  note  was 
action.  '  signed,  but  little  attention  was  given  to  its 
language,  no  one  observing  whether  the  interest  was 
to  commence  from  its  date  or  maturity ;  but  it  was 
well  understood  that  interest  would  have  to  be  paid 
from  date,  whether  it  was  added  to  the  principal 
up  to  maturity,  and  the  aggregate  amount  named  as 
principal  to  bear  interest  after  due,  or  whether  the  amount 
borrowed  was  made  to  bear  interest  from  date.  Be* 
tween  plaintiff  and  Graham  it  was  intended  that  the  note 
should  draw  interest  from  date,  and  the  words  ^'  after  ma- 
turity," being  in  the  printed  form,  were  not  oteerved  ;  nor 
did  either  discover  them  until  a  few  days  before  the  note 
matured.  Plaintiff  made  his  home  with  his  father,  having 
returned  a  short  time  prior  from  California,  where  he  had 
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been  eight  or  ten  years.  His  father  was  with  him  at  the 
time  the  loan  was  negotiated,  and  took  part  in  arranging 
its  terms.  Within  a  few  days  after  the  note  was  made 
plaintiff  went  on  a  visit  to  Ohio,  leaving  the  note  with  his 
father,  and  did  not  return  for  near  four  months.  After 
his  return,  he  and  his  father,  in  looking  at  the  note, 
observed  these  words  (**  after  maturity,")  and  it  was  sug- 
gested that  they  were  there  by  mistake,  and  would  or 
might  be  corrected.  Soon  after  this,  and  before  the  note 
was  due,  the  father  went  to  Adell  (he  and  his  son  lived  in 
the  country),  called  on  Graham,  asked  him  if  it  was  not 
the  intention  that '  the  note  should  draw,  ten  per  cent 
from  date.  He  replied  that  it  was  ;  that  he  thought  it 
did*  The  note  was  then  produced.  He  was  asked  if  he 
had  "  authority  to  right  it."  He  answered  he  thought  he 
had.  Both  were  holding  and  looking  at  it,  when  Gra- 
ham took  a  pen  and  drew  a  line  through  the  words  ''after 
maturity."  The  son  was  not  present  and  knew  nothing 
of  the  erasure  at  the  time.  He  knew  that  the  father  con- 
templated or  talked  of  having  this  correction  made,  and 
made  no  objection,  nor  did  he  after  the  alteration,  of 
which  he  was  advised  very  soon  afterward.  The  other 
defendants  had  no  knowledge  of  this  act  until  after  suit 
was  commenced,  or  about  that  time  (November  22, 1869  ;) 
nor  did  they  ever  consent  or  ratify  the  same.  Plaintift 
never,  in  words,  authorized  the  father  to  procure  the 
alteration,  and  the  father  acted  more  upon  his  own  sug- 
gestion than  that  of  the  son.  Neither  party  intended  any 
usury.  There  was  no  intent  to  injure  or  defraud.  Gra- 
ham believed  he  had  the  right  to  make  the  note  conform 
to  the  intention  of  the  parties,  erased  the  words  for  this 
and  no  other  purpose,  and  both  father  and  son  wei*e  en- 
tirely innocent  of  any  intention  to  injure  any  one  at  the 
time. 

Under  these  circumstances,  what  are  the  legal  rights 
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of  the  parties  ?  We  answer,  in  the  first  place,  that  what- 
ever the  effect  of  the  altemtion  upon  plaintiff's  right  to 
recover  upon  the  note,  it  cannot  defeat  his  remedy  upon 
the  original  consideration  against  all  those  to  whom  the 
loan  was  made.  The  alleged  tampering  with  the  note 
was  certainly  not  fraudulent  in  fact,  if  in  law  even,  and 
did  not  extinguish  the  debt.  To  prevent  this  tampering, 
the  law  may  not  allow  the  parties  to  fall  liack  upon  the 
contract  as  it  originally  was.  Wood  v.  Steel,  6  Wall.  80. 
Bot  this  relates  to  the  note — the  written  contract  —  and 
not  to  a  recovery  for  the  consideration.  Here  there  is  no 
pretense  that  the  alteration  was  in  fact  the  fraudulent  act 
c^  the  creditor,  and  the  consideration  of  the  contract  is 
therefore  unaffected.     2  Parsons'  Notes  and  B.  571. 

But  the  more  material  inquiiy,  perhaps,  is,  whether 
defendants  are  still  bound  in  law  upon  the  note.      Can 

3 aitoraUon  pl*^i»tiff  fiiU  back   upon  the  note  as  it  was 

by  oo-maker.     before  the  erasure  ? 

If  the  pa}'ee,  however  honest  his  motives,  had,  by  his 
own  act  undertaken  to  make  this  erasure,  there  would  be 
little  doubt  as  to  its  effect  upon  his  rights.  The  policy 
of  the  law  is,  that  the  contract  shall  be  kept  entire  and 
unmutilated — to  thus  the  more  certainly  secure  its 
integrity  —  and  especially  as  against  the  act  of  the  payee 
or  holder,  without  stopping  to  enquire  whether  there  has 
been  actual  inquiry  or  fraud.  UalPs  Admrs.  v.  McHenry^ 
19  Iowa,  521,  and  cases  there  cited.   * 

The  geheral  doctrine  is,  that  an  alteration  of  a  note  in 
a  material  i)ait,  after  execution,  made  by  one  claiming  a 
benefit  under  it,  destroys  the  same  as  to  him.  Upon  the 
instrument  his  right  of  action  is  gone.  That  this  altera- 
tion in  this  case  was  niutorial  is,  of  course,  most  appai^cnt, 
and  is  not  denied.  An  altemtion,  however,  by  accident, 
mistake,  or  the  act  of  a  stranger,  will  not  destroy  or 
extinguish  the  instrument.     But  the  holder  would  have 
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no  right,  upon  the  assumption  that  he  was  but  making 
the  instrument  confoim  to  the  real  intention,  to  change  it 
in  a  material  part,  and  claim  that,  because  he  acted  from 
honest  motives,  it  was  but  a  mistake,  and  that  he  should 
still  be  allowed  to  enforce  the  contract.  This  is  allow- 
able, according  to  some  cases,  when  there  is  arribigvity 
which  may  be  explained  by  parol;  but  it  would  be  a  most 
dangerous  rule  to  allow  the  payee,  at  his  will  and  plea- 
sure, to  undertake,  by  writing  or  erasure,  to  correct, 
without  the  consent  of  the  debtor  or  the  order  of  a  court, 
a  mistake  in  drawing  the  paper  or  instrument  which  he 
holds. 

Our  opinion  also  is,  that  as  plaintiff,  after  knowing 
that  the  alteration  was  made,  brought  suit  upon  the  note 
in  its  changed  condition,  and  claimed  the  benefit  of  it, 
be  thereby  admitted  that  it  was  made  with  his  consent, 
though  he  was  not  present  at  the  time  of  the  erasure. 
But  this  implies,  and  is  to  be  taken,  as  an  admission  only 
that  he  consented  to  it  under  the  circumstances  dis- 
closed. And  what  are  these  ?  As  already  shown,  one 
of  the  makers,  upon  his  motion,  claiming  to  have 
authority  to  do  so  for  all,  drew  his  pen  through  the 
words.  To  this  plaintiff  yielded  no  express  assent  All 
that  can  be  claimed  is,  that  he  impliedly  assented.  There 
was  no  collusion,  no  fraud,  no  intention  to  injure.  His 
assent  was  given  because  of  the  maker's  representation 
of  his  authority.  There  was  a  mistake,  as  to  the  payee, 
of  fact,  not  of  law.  Suppose  any  one  of  these  defendants 
bad  come  to  him,  called  his  attention  to  the  real  con- 
tract, to  these  words,  and  stated  that  he  was  authorized 
to  make  the  correction,  producing^  a  power  of  attorney  to 
that  effect,  and  that  thereupon  the  erasure  was  made. 
It  afterward  turned  out  that  the  alleged  power,  without 
the  knowledge  of  the  attorney,  in  fact,  was  a  forgery. 
Will  any  one  claim,  the  plaintiff  having  acted  in  the 
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utmost  good  faith,  that  the  instrument  was  thereby 
destroyed  ?  And  can  the  rule  possibly  be  any  different, 
where,  while  he  is  most  reasonably  and  properly  making 
inquiries  as  to  the  alleged  mistake,  one  of  the  makers, 
assuming  authority  for  all,  voluntarily  does  the  same 
thing  ?  The  act  is  in  no  just  sense  that  of  the  plaintiff. 
He  should  not  be  affected  by  it  otherwise  than  though  it 
was  the  act  of  a  stranger,  or  a  spoliation  by  accident  or 
mistake. 

We  know  not  that  any  case  can  be  found  like  this  in  its 
facts.  In  principle,  however,  it  seems  to  us  that  the  rule 
is  clear  enough.  As  was  said  in  United  States  v.  Spavidr 
ing,  2  Maine,  476,  **  a  doctrine  so  repugnant  to  common 
sense  and  justice,  which  inflicts  on  an  innocent  party  all 
the  losses  occasioned  by  mistake,  by  accident,  or  by  the 
wrongful  act  of  third  persons,  ought  to  have  the  une- 
quivocal support  of  unbroken  authority  before  a  court  is 
bound  to  surrender  its  judgment  to  what  deserves  no 
better  name  than  a  technical  quibble."  If  this  act  is 
founded  upon  a  mistake  of  fact,  and  not  wrongful,  there 
would,  of  course,  be  much  less  reason  for  visiting  the 
innocent  party  with  the  consequences  claimed  by  defend- 
ants. Then,  again,  Mr.  Parsons  (2  N.  and  B.  570  ),  speak- 
ing of  the  right  of  a  party  to  return  an  instiniment  to  its 
original  form,  after  alteration,  and  then  maintain  his 
claim  under  it  as  if  it  had  never  been  altered,  uses  thia 
language  :  *'  If  the  alteration  was  made  fraudulently,  or 
with  illegal  intention,  or  if  the  original  terms  cannot 
certainly  be  restored,  or  if  any  party  has  become  inter- 
ested in  the  note  or  affected  by  it,  or  related  to  it,  since 
the  alteration,  in  such  a  way  that  the  restoration  will  do 
any  wrong  to  that  party — in  either  of  the  cases  we 
should  say  the  party  must  abide  by  the  alteration  he  made, 
and  accept  the  consequences  of  making  it  But,  unless 
one  of  these  reasons  existed,  we  are  not  aware  of  any 
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good  aud  sufficient  argument  for  refusing  to  permit  him 
to  restore  the  instrument  to  its  original  form  and  force.'' 
The  argument  of  the  learned  author  it  will  be  seen,  goes 
beyond  what  is  necessary  to  sustain  the  ruling  in  this  case. 
For  here  the  alteration  was  made  by  one  of  ^he  makers 
— as  he  believed  under  proper  authority — and  without 
the  procurement,  though,  it  may  be  admitted,  with  the 
knowledge  of  plaintiff.  If  they  were  both  mistaken  as 
to  the  power,  and  they  acted  in  good  faith,  what  argument 
is  there  against  restoring  ''the  instrument  to  its  original 
form  and  force  ?  "  We  can  conceive  of  none  entitled  to 
weight. 

And  we  are  thus  brought  to  the  conclusion,  giving  to 
the  testimony  the  most  favorable  view  for  the  defendants, 
that  the  law  is  with  plaintiff,  and  that  the  court  below 
erred  in  its  judgment.  More  especially  is  this  so,  when 
we  remark  that  there  is  at  least  fair  ground  for  holding, 
upon  the  evidence,  that  Graham  did,  in  fact,  have  author- 
Ity  to  make  the  alteration  of  which  his  co-defendants  now 
complain.  Upon  this  aspect  of  the  case,  however,  we  will 
not  dwell,  as  upon  the  other  points  we  are  clear  that  the 
case  should  be  reversed  and  remanded  for  trial  de  novo. 
It  is  accordingly  so  ordered. 

Beversed. 
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BaIRD  y.MORFORD. 

1.  Pleftdlnir  •  ADMIS8I0HS.  Parties  will  not  be  permitted  to  denj  In  or 
nnder  one  oount  of  their  pleAdings  wliat  is  affirmed  in  another. 
And  the  rule  is  not  changed  where  one  of  the  oonnts  is  by  w»j  of 
answer  and  defense  to  the  matters  averred  In  the  petition,  and  the 
other  sets  up  a  cross  demand. 

2.  Netrllgenoe  t  byidiro.  A  party  claiming  to  recoTor  fbr  the  negli- 
gent or  unskillful  acts  of  another,  mast  not  only  show  the  negligence 
of  defendant,  but  also  that  no  negligence  of  his  own  oontribated  to 
the  result. 

*  See  note  at  the  commencement  of  the  rolome. 
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Appeal  from  Monroe  Circuit  CowrU 
Wednesdat,  Octobeb  5. 

Tms  action  was  commenced  before  a  justice  of  the 
peace.  The  pleadings  are  formal,  and  set  out  fully  the 
cause  of  action,  and  defenses  thereto.  The  petition 
claims  recovery  for  semces  of  plaintiff,  as  a  physiciaa 
and  surgeon,  averring  his  employment  as  such,  *'  to  set 
and  adjust  a  fracture  of  the  arm  of  said  defendant,  and 
to  give  him  other  medical  attention  and  treatment,"  and 
that  he  performed  such  services,  which  were  of  the  value 
0%  $90.  The  answer  of  defendant,  after  certain  aver- 
ments that  need  not  be  set  out,  states  that  defendant 
"called  upon  said  plaintiff  •  •  •  to  set,  adjust,* and 
properly  care  for  and  treat  a  fracture  of  the  hvmores  of 
the  left  arm,  and  dislocation  of  the  shoulder  joint  of  said 
arm,  of  this  defendant,  and  other  injuries  and  wounds 
upon  the  body  of  this  defendant  then  being,"  and  that 
plaintiff  undertook  to  treat  the  said  injuries  skillfully,  etc,  ; 
that  he  did  not  skillfully  treat  defendant  for  said  injuries, 
but  that  his  treatment  was  unskillful  and  negligent ;  that 
he  did  not  skillfully  set  the  fi*actured  bone,  and  failed  to 
reduce  the  dislocation  of  the  joint,  whereby  defendant's 
arm  is  left  wholly  useless. 

By  way  of  a  cross  demand  defendant  sets  up  damage  and 
loss  sustained  by  him  on  account  of  the  unskillful  and  neg- 
ligent treatment  of  plaintiff  as  aforesaid.  In  setting  up 
the  cross  demand  it  is  averred  that  defendant  sustained 
injuries,  "  among  others,  the  total  dislocation  of  his  left 
shoulder  joint,"  and  did  employ  plaintiff,  who  undertook  to 
treat  him  in  a  skillful  manner,  to  reduce  the  dislocation  and 
"  to  do  whatever  was  needful  to  be  done  for  the  injuries 
so  sustained ;"  that  plaintiff  did  not  skillfully  treat  de- 
fendant, but  did  fail  to  set  said  dislocated  joint,  etc., 
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whereby  defendant  sustained  damage  in  the  sum  of  $100. 
Plaintiff's  replication  denies  the  allegations  of  the 
answer,  and  avers  that  any  damage  sustained  by  defend- 
ant was  caused  by  his  wilful  disobedience'  of  plaintiff's 
orders  and  directions,  given  in  the  treatment  of  the  inju- 
ries. There  was  a  verdict,  and  a  judgment  thereon,  before 
the  justice,  for  defendant,  in  the  sum  of  $100.  Upon 
appeal  a  verdict  and  judgment  for  a  like  sum  was  had  in 
the  circuit  court.     Plaintiff  appeals. 

Stuart  Brothers  for  the  appellant. 
Perry  (6  Tovmsend  for  the  appellee. 

Beck,  J. — I.  The  issues  presented  by  the  pleadings 
appear  simple  and  easily  comprehended,  and,  in  our 
2.  piAADnre:  opinion,  afforded  little  occasion  for  confusion 
admUBioDB.  j^  presenting  them  to  the  jury  and  uncertainty 
in  the  result  of  the  trial.  The  plaintiff  claims  for  services 
as  a  surgeon  and  physician  in  reducing  a  fracture  of 
defendant's  arm,  and  other  medical  attention  and  treat- 
ment. The  defendant  admits  the  employment  of  plaintiff, 
but  avers  it  to  have  been  to  treat  a  fracture  of  the  arm  and 
dislocation  of  the  shoulder  joint  and  other  injuries,  and 
claims  he  is  not  entitled  to  recover  on  account  of  negli- 
gence in  not  reducing  the  dislocation.  As  a  cross  demand 
defendant  claims  damages  on  account  of  such  negligence 
of  plaintiff.  Now  it  is  evident,  that,  under  the  pleadings, 
the  issues  presented  are  these:  First  The  existence  of  the 
dislocation.  Second.  Plaintiff's  negligence  in  failing  to 
reduce  it,  and  negligence  in  reducing  the  fracture.  Upon 
the  pleadings  there  is  no  issue  formed  as  to  the  existence 
of  the  fracture.  It  is  averred  by  plaintiff  and  admitted 
by  defendant.  Collateral  issues  as  to  the  employment  of 
plaintiff,  value  of  his  services,  and  damages  sustained  by 
defendant,   make  no  figure  in   the  case  and   need   not 
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be  noticed.  Now  the  dispute  between  the  parties  resolves 
itself  into  these  simple  questions:  Was  defendant's 
shoulder  joint  dislocated  7  Was  plaintiff  negligent  and 
unskillful  in  treating  it  and  in  treating  the  fracture? 
The  record  discloses  that  in  order  to  lead  the  jury  to  the 
consideration  jof  these  simple  and  main  issues  in  the  case, 
about  thirty  instructions  were  given  them  by  the  court 
(upon  request  of  which  party  it  does  not  appear),  and  they 
were  required  to  return  thirteen  special  findings  in  answer 
to  eleven  questions  submitted  to  them  on  request  of  plain- 
tiff, and  two  on  request  of  defendant.  Sixteen  instruc- 
tions, asked  by  plaintiff,  the  court  refused  to  give  the  juiy. 
It  is  not  surprising  that  after  all  this  was  done  a  ceilain 
degree  of  confusion  and  uncertainty  is  found  in  the 
record,  and  what  was  a  veiy  simple  case  is  made  to  pre- 
sent divers  points  that  otherwise  would  not  have  arisen* 
The  omission  of  plaintiff  to  except  to  instructions  given 
relieves  the  case  of  many  questions  made  upon  them  in 
the  assignment  of  errors. 

Upon  the  trial  of  the  cause,  defendant,  against  the 
objection  of  plaintiff,  was  permitted  to  introduce  evidence 
to  prove  that  his  arm  was  not  fractured.  The  admission 
of  this  evidence  is  the  ground  of  the  first  objection  of 
plaintiff,  who  insists  that  the  evidence  was  inadmissible, 
because  the  fact  that  defendant's  arm  was  fractured  is 
admitted  by  the  pleadings,  and  cannot  be  contradicted 
by  the  evidence.  The  view  of  the  couit  seems  to  have 
been,  that,  in  the  trial  of  the  action  upon  the  cross  demand, 
,the  evidence  was  admissible,  but  was  not  competent  upon 
the  trial  of  plaintiff's  claim,  regarding  the  case  as  involv- 
ing, in  &ct,  two  separate  and  distinct  trials  upon  different 
evidence.  The  court,  in  carrying  out  this  view,  instructed 
the  jury  to  consider  plaintiff's  suit  and  defendant's  cross 
demand  separately,  and  that  in  the  suit  upon  i)laintiff 'a 
claim   it    is  admitted)  and  must  be  taken  as  true,  that 
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plaintiff's  arm  was  fractured.  Tlie  court  refused  an 
instruction  asked  by  plaintiff,  to  the  effect  that,  as  the 
fracture  was  admitted  in  the  pleadings,  it  must  be  taken 
as  true  in  the  trial  of  the  case,  without  the  limitation  in 
the  instruction  given  upon  this  subject,  to  the  effect 
that  it  should  extend  only  to  the  trial  of  plaintiff's  claim. 

The  view  thus  taken  by  the  court  cannot  be  sustained. 
The  trial  upon  plaintiff's  claim  and  defendants  cross 
demand  was,  in  fact,  but  one  trial.  The  issues  as  to 
these  separate  demands  of  the  parties  were  distinct  and 
different,  but  ttiey  constituted  the  issues  of  one  case,  upon 
which  there  could  be  but  one  trial.  It  is  impossible  to 
concede  that  one  party  could  have  been  held  to  admit  a 
given  fact,  when  it  applied  to  his  adversary's  claim,  and 
yet  deny  it  when  applied  to  his  own,  and  this,  too,  in 
the  same  trial  and  upon  the  same  issue.  Parties  in  their 
pleadings  and  evidence  must  be  held  to  a  proper  consist- 
ency, and  not  permitted  to  affirm  and  deny  a  fact  in  the 
same  case.  We  know  of  no  rules  of  the  law  that  will 
sanction  the  view  and  ruling  of  the  court  below.  It  may 
further  be  observed,  in  order  to  show  the  incorrectness  of 
the  ruling  of  the  court  below,  that  a  direct  issue  is  formed 
upon  the  cross  demand  as  to  the  plaintiff's  negligence  in 
reducing  the  fracture,  thus  involving  its  existence,  which 
is  not  put  in  issue  but  admitted  by  defendant.  He 
certainly  cannot  be  permitted  to  contradict  this  admis- 
sion by  evidence. 

The  effect  of  the  ruling  in  question  upon  the  case  can* 
not  be  understood  without  a  further  statement  of  facts, 
which  will  exhibit  a  rather  curious  result  It  seems 
plaintiff  claimed,  that,  as  a  physical  fact,  the  fracture 
could  not  have  been  reduced  if  the  shoulder  joint  was 
really  dislocated.  He  insisted,  arguendo^  that  the  arm 
was  fractured,  a  fact  admitted  by  the  pleadings,  and  that 
the  fracture  was  reduced,  therefore  there  could  have  been 
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no  dislocation.  To  meet  this  position,  defendant  denied 
the  existence  of  the  fractare,  and  the  court  permitted 
him  to  introduce  evidence  to  prove  there  was  none,  thus 
contradicting  the  express  admission  of  his  pleadings. 
Without  determining  that  plaintiff's  argument  was  prop- 
erly based  on  defendant's  admission  in  the  pleading,  it  is 
quite  clear  that  defendant  ought  not  to  have  been  permit- 
ted to  answer  it  by  denying  his  own  admission. 

II.  The  plaintiff  requested  the  court  to  instruct  the 
jury,  that,  to  enable  defendant  to  recover  upon  his  cross 
t.  nouoBXQB  :demand,  he  was  required  to  prove  that  plain- 
e?id6iioe.  ^iff  performed  the  services  in  an  unskillful 
and  negligent  manner,  whereby  he  suffered  damage, 
and  that  no  negligence  of  his  own  tended  to  increase 
or  consummate  the  injury  complained  of.  This  instruc- 
tion was  refused,  and  an  instruction  given  to  the  effect 
that  the  burden  of  proof  rested  upon  plaintiff  to  show 
defendant's  negligence,  if  the  same  was  relied  upon  to 
defeat  the  cross  demand.  This  was  clearly  erroneous. 
A  party  claiming  to  recover  for  the  negligent  or  unskillful 
acts  of  another  must  show  him  to  be  in  the  wi*ong,  and 
also  prove,  if  an  issue  thereon  is  made,  that  no  negligence 
of  his  own  caused  the  injury.  Hush  v.  The  Oity  of 
Davenport^  6  Iowa,  443 ;  Sedge,  on  Meas.  of  Dam.  marg, 
p.  468,  and  authorities  cited. 

Other  objections  were  made  to  the  ruling  of  the  court 
below,  based  upon  instruction  given.  To  some  of  these 
instructions  no  exceptions  seemed  to  have  been  token,  and 
objections  thereto  cannot  be  considered.  As  the  judg- 
ment of  the  court  below,  for  the  errors  above  pointed  out, 
must  be  reversed,  further  objections  need  not  be  noticed^ 
though  saved  by  proper  exceptions. 

Reversed. 
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1*  Pmotloe:  btxdbvob:  ssPAmATiov  of  witnbmxs.  The  exclusion  of  a 
defendant  whom  it  is  proposed  to  introduce  as  a  witness,  during  the  ex- 
amination of  his  co-defendant,  will  not  operate  to  reverse  the  case  where 
it  ia  not  shown  that  prejudicial  error  resulted  thereiVom. 

Sl-^—  Where  in  such  case  it  is  not  disdosed  by  the  record  that  It  was  pro- 
posed to  introduce  as  a  witness  the  defendant  thus  excluded,  that  fact 
will  be  presumed. 

8.  Damages :  mAsuns  or.  The  rule  that  the  measure  of  damages  for 
the  non-delivery  of  personal  property  contracted  for,  where  the  price  is 
not  paid  before  delivery,  is  the  difference  between  the  contract  price  and 
the  market  value  at  the  time  an^  place  stipulated  will  govern  in  all 
cases  where  no  express  stipulation  enters  into  the  contract  itself  to  vary 
this  rule. 

4.  — —  speoulatiyb  damagbs.  In  arriving  at  the  amount  of  damages  un- 
der this  general  rule,  the  jury  are  confined  to  the  actual  condition  of  the 
market  and  prices  at  the  stipulated  time  for  delivery  ;  and  they  cannot 
consider  the  conjectural  or  probable  effect  upon  the  market  and  prices 
which  might  have  resulted  if  the  party  claiming  damages  had  gone 
into  the  market  to  buy  there  the  property  which  the  other  party  fidled 
to  deliver. 

5.  — —  iivsTRiTOTioN.  lu  an  action  wherein  damages  were  claimed  by  de- 
fendants for  the  non-delivery  of  property  contracted  for,  the  defendanta 
asked  the  following  instruction  :  "  Defendants  are  not  to  suffer  loss  by 
reason  of  any  fkult  or  failure  of  plaintiffs,  but  they  are  to  be  made  whole  ia 
allowance  of  damages  ;  and  the  jury  are  to  take  into  consideration  all  the 
circumstances,  and  to  allow  the  defendants  such  sum  as  in  their  opinion 
will  protect  them  Arom  the  direct  consequences  of  plaintiffs'  fUl- 
nre,  if  any."  Held,  that  the  instruction  was  properly  refused,  as  It 
fhmished  no  rule  for  the  estimation  of  damages,  and  because  it  would 
have  a  tendency  to  mislead  the  jury  into  supposing  that  it  was  their 
province  to  determine  the  amount  of  damages  without  regard  to  legal 
rules. 

0.   —  LIQUIDATBn     BAMAGES :      OOMTAAOT  :    QUAIVTUM  MB&UIT.      WhorO  a 

contract  for  the  delivery  of  a  large  number  of  railroad  ties  provided 
that  monthly  estimates  should  be  made  by  the  engineer  of  the  road  of 
the  ties  delivered,  and  that  upon  presentation  of  such  estimates  certi- 
fied by  said  engineer,  the  defendants  were  to  pay  the  same  to  plain- 
tiff, less  ten  per  cent,  which  was  to  be  retained  as  security  for  the  com- 
VoL,  XXIX. — 68 
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pletion  of  the  contract ;  and  it  fUrther  providedi  that  when  in  the  opin- 
ion of  said  engineer,  the  contract  had  been  flilly  performed  on  the  part 
of  the  plaintiff,  and  the  same  was  oertifled  by  the  said  engineer  in  writ- 
ing, together  with  his  estimates  aforesaid,  then  defendants  should, 
within  twenty  days  after  the  receipt  of  such  certificate  pay  to  the  plain- 
tiffs the  sum  which  according  to  the  contract  was  due,  it  was  heldy  in 
an  action  wherein  damages  was  claimed  for  the  fltilure  of  plaintiffs  to  de- 
liTer  the  full  amount  contracted  for. 

1.  That  the  ten  per  cent  reserved  on  the  amount  delivered ,  as  provided 
hy  the  contract,  should  be  treated  as  a  penalty  securing  the  damages 
actually  sustained  by  the  breach,  and  not  as  liquidated  dama- 
ges. 

2.  Thai  the  plaintifh  were  not  debarred  by  the  terms  at  the  contract 
from  recoveriug  on  the  quantum  meruit  for  the  ties  actually  delivered 
by  them 

7.  —  MARKST  TALUS.  The  flust  that  the  number  of  ties  which  plaintiff 
fidled  to  deliver  could  not  have  been  purchased  for  immediate  de- 
livery at  the  time  and  place  when  and  where,  by  the  terms  of  the  con- 
tract, they  were  to  be  delivered,  would  not  of  itself  establish  that 
there  was  no  market  price  for  such  ties  at  such  time  and 
place. 

6.  Jury  and  yerdict .-  8piol4L  nirniiros.  The  general  verdict  of  the  Jury 
wlU  not  be  disturbed  by  their  special  flndiogs,  if  it  cau  be  made  to 
ttand  consistently  therewith  upon  any  count  of  the  petition. 

9.  Hew  trial:  CKRTincATioir  or  evidsnob.  The  action  of  the  court  below 
in  overruling  a  motion  for  a  new  trial,  based  upon  the  ground  that 
the  verdict  is  against  the  evidence,  will  not  be  reviewed  upon  a 
hill  of  exceptions  which  purports  to  contain  t^ntantiaUy  all  the  evi- 
denoe. 

10.  Contract:  JURisnionoir.  The  contract  before  referred  to  also  con- 
tained a  provision  to  the  effect  that  if  any  dfspute  arose  during  the  exe- 
cution of  the  contract  the  engineer  should,  in  ali  cases,  decide  such 
questions,  and  that  his  estimates  and  conclusions  should  be  final  and  con- 
clusive Hddf  that  this  did  not  constitnte  the  engineer  the  final  umpire 
to  determine  mixed  questions  of  law  and  flust  that  might  arise,  nor  pre- 
▼ent  a  recovery  by  the  plaintiflEh  in  the  present  action 
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Appeal  from  Wapello  Circuit  Court. 
Wednesday,  October,  5. 

The  petition  allege^  that  the  plaintiffs  agreed  to  deliver 
to  the  defendants,  at  a  designated  place,  60,000  railroad 
ties,  at  the  stipulated  price  of  fifty-two  cents  per  tie ; 
that  relative  monthly  estimates  were  to  be  made  by  the 
chief  engineer,  which  estimates  were  to  be  paid,  less  ten 
per  ^cent ;  that  plaintiffs  under  this  contract,  delivered 
47,787  ties,  which  were  inspected  by  the  chief  engineer 
and  received  by  the  defendants ;  that  defendants  have 
paid  on  account  of  said  ties  the  sum  of  $22,220,  leaving 
a  balance,  including  the  ten  per  cent,  of  12,473.24. 
Judgment  is  asked  for  this  amount. 

The  answer  admits  the  deliveiy  of  47,787  ties  ;  alleges 
that  all  have  been  paid  for,  except  300  and  the  ten  per 
cent  retained  under  the  contract ;  and  claims  damages  in 
the  sum  of  $4,000,  for  the  failure  of  the  plainti£&  to 
deliver  60,000  ties,  as  stipulated  in  the  contract.  The 
cause  was  tried  to  a  juiy  who  returned  a  verdict  for 
plaintiflb  in  the  sum  of  $1,868.10.  Judgment  was  entered 
upon  the  verdict,  from  which  defendants  appeal.  The 
remaining  facts  will  appear  in  the  opinion. 

Hendershoit  &  Burton  for  the  appellants. 

Stuart  Brothers  for  the  appellees. 

Day,  J. — ^I.  At  the  trial  of  the  cause  the  defendants 
introduced  one  of  their  number,  L.  E.  Gray,  as  a  witness. 
1.  FBAcncB:eT-  ^^  ^^^  request  of  plaintiffs,   and  against  the 
wtSm  '^^t.  objection  of  defendants,   the  court  required 
^^"^  the  defendants  Baker  and  Madson  to  retire 

during  the  examination  of  Gray.      This  action    of  the 
court  is  assigned  as  error.     Whether  or  not  Baker  and 
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Madson  were  also  sworn  as  witDesses  prior  to  their  excla- 
sion,  the  record  does  not  disclose.  If  it  was  not  proposed 
to  introduce  this  testimony,  we  can  conceive  of  no  motive 
for  the  request  that  they  be  separated,  no  reason  for 
granting  it  This  court  will  not  presume  the  existence 
of  a  state  of  &cts  rendering  the  action  of  the  court  below 
purely  arbitrary. 

Assuming,  then,  that  the  defendants  proposed  to  intro- 
duce Baker  and  Madson  as  witnesses,  was  there  such 
error  in  the  order  excluding  them  fi*om  the  court  room 
during  the  examination  of  their  co-defendant,  Gray,  as  to 
demand  a  reversal  of  the  case  ? 

At  common  law  the  granting  of  an  order  for  the  sepa- 
rate examination  of  witnesses  was  in  the  discretion  of  the 
court  Such  order,  however,  upon  the  application  of  a 
party  was  rarely  refused.  The  attorney  of  a  party,  whose 
presence  was  necessary,  was  excepted  from  the  operation 
of  the  order.  The  reasons  for  applying  this  exception  to 
the  party  himself  seem  as  many  and  as  cogent. 

We  would  not  sustain  an  order  excluding  a  pi^rfy 
during  any  portion  of  the  trial,  if  the  record  disclosed 
any  predjudice  resulting  from  such  exclusion.  It  does  not 
appear,  however,  that  the  defendants  sustained  any 
injury  from  the  order  in  this  case. 

It  IS  true  the  bill  of  exceptions  recites  that  *'  the  coun« 
Bel  of  defendants  stated  to  the  court  that  the  personal 
attendance  of  their  clients  was  necessary  to  assist  them  in 
examining  their  co-defendant."  It  is  not  shown  however, 
that  Baker  and  Madson  were  cognizant  of  any  fact  of 
which  the  defendants'  counsel  had  not  been  advised,  nor 
that,  in  consequence  of  their  absence,  the  examination  of 
Gray  failed  to  elicit  any  circumstance  material  to  the 
interests  of  the  defendants.  We  will  not  presume  a 
prejudice  where  none  is  made  to  appear. 

n.  The  witness  Gray,  when  on  the  stand,  was  asked  the 
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following  question  :  **  State  whether  or  not  the  defendants 
s.  bamaobs  :  ^^^  *  contract  with  Wolf,  Cai-penter  &  Co.  to 
measure  of.  furnish  them  with  ties,  to  be  used  in  the  con« 
struction  of  the  B.  &  M.  Kailroad,  at  the  time  the  con- 
tract was  entered  into  between  plaintiffs  and  defendants.'' 
To  this  question  the  defendants  objected  for  the  reason, 
that,  if  there  was  such  a  contract,  it  could  not  affect  the 
question  of  damages  under  the  contract  in  this  case,  and 
that  the  rule  of  damages  must  be  determined  by  the  con- 
tract between  the  plaintiffs  and  defendants,  and  cannot 
be  affected  by  any  contract  between  the  defendants  and 
other  parties.  Pending  this  objection  the  defendants 
offered  to  show,  "  that  at  and  before  the  execution  and 
delivery  of  the  contract  between  the  parties,  the  defend- 
ants herein  had  entered  into  a  contract  with  Wolf,  Car- 
penter &  Co.,  who  were  then  engaged  in  constructing  the 
B.  &  M.  B.  B.  to  furnish  them  with  200,000  ties,  such  as  are 
required  in  every  respect  in  the  contract  between  plaintiffs 
and  defendants.  That  said  ties  were  to  be  furnished  on  the 
1st  day  of  October,  1860,  or  defendants  would  forfeit  the 
reserved  fund  of  ten  per  cent,  which  sum  amounted  to  a 
number  of  thousands  of  doUai's.  That  plaintiff  knew  of 
this  contract  and  contracted  with  reference  to  it.  That 
the  ties  plaintiff  were  to  furnish  were  to  fonn  a  part  of 
the  200,000.  That  defendants,  in  order  to  prevent  great 
loss  to  themselves,  were  compelled  to,  and  did,  furnish 
ties,  to  fill  plaintife'  contract,  to  wit :  12,213,  at  sixty-five 
cents  per  tie  ;  that  they  could  not  procure  them  at  a  less 
rate."  The  plaintife  objected  to  said  testimony  for  the 
reason  ^^  that  it  was  not  proper  to  be  considered  in  this 
case."  The  action  of  the  court  sustaining  this  objection 
is  the  next  error  insisted  upon  in  the  argument  of  the 
appellants.  It  is  conceded  that  the  general  rule  of  dam« 
ages  for  the  non-delivery  of  personal  property,  when  the 
price  is  not  paid  or  advanced  before  the  time  for  delivery, 
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is  the  difference  between  the  contract  price  and  the 
market  value  at  the  time  and  place  stipulated  for  the 
delivery.  It  is  claimed,  however,  that  special  circum- 
stances render  a  different  measure  of  damage  applicable, 
and  that  this  testimony,  excluded  by  the  court,  would 
have  tended  to  establish  the  conditions  rendering  en- 
hanced damages  proper.  This  point  underwent  direct 
discussion  in  the  case  of  Cannon  v.  Folswoy  2  Iowa,  101. 

In  that  case,  Isbell,  J. ,  after  referring  to  the  general 
rules  affecting  the  measure  of  damages  for  failing  to 
deliver  goods,  used  the  following  language  :  '<  These  are 
well  established  rules  of  law.  A  party  contracting  to 
deliver  goods  at  a  specified  time  and  place,  where  no  • 
express  stipulations  enter  ^nto  the  contract  to  vary  his 
liability,  may  be  fairly  presumed  to  have  contracted  with 
relation  to  tliem.  There  is  nothing  in  the  contract  at  the 
foundation  of  this  suit  that  tends  to  show  that  any  other 
than  the  ordinary  liability  was  stipulated  for.  The  con- 
tract is  in  writing,  and  the  plaintiff,  in  his  recovery,  must 
.  be  confined  to  it.  It  is  not  competent  to  enlarge  it  by 
parol  evidence,  or  by  special  pleading."  Counsel  for 
appellants  seem  to  concede  that  this  case,  if  approved 
and  followed,  is  decisive  of  the  present  question ;  but 
they  claim  that  it  '*  does  not  seem  to  have  been  well  con- 
sidered by  the  court"  The  questions  presented  were 
ably  argued  by  eminent  counsel,  who  submittsd  exhaust- 
ive briefi9,  and  the  conclusion  reached  was  concurred  in 
by  the  entire  bench.     With  it  we  are  satisfied. 

III.  The  next  error  insisted  upon  in  the  argument 
relates  to  the  refusing  to  give  certain  instructions.  The 
defendants  asked  the  court  to  instruct  the  jury — 

'*  1.  That  although  they  may  find  that  the  defendants 
did,  on  the  25th  day  of  August,  1869,  or  thereabouts, 
purchase  25,000  ties  at  sixty-five  cents  per  tie,  yet  if 
none  of  these  25,000  ties  were  purchased  for  the  plain- 
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ti£&,  to  go  in  for  them  on  the  contract  with  defendants, 
then  plaintiffib  had  no  interest  in  any  of  said  ties,  and 
defendants  might  furnish  so  many  of  them  as  were  neces- 
sary in  filling  out  plaintiff'  contract,  and  charge  plain- 
life  what  they  were  ww^th  in  the  number  required  (12,213) 
at  Rome  or  Mt,  Pleasant^  on  the  first  day  of  Octo- 
ber, 1869." 

''  2.  That  if  12,213  ties  were  worth,  in  the  market  at 
Borne  or  Mt  Pleasant,  on  the  1st  of  October,  1869,  for 
immediate  delivery,  seventy-five  cents  per  tie,  then  if 
defendants  supplied  said  number,  12,213,  from  said  25,000 
ties,  they  had  a  right  to  that  price,  seventy-five  cents  from 
plamtiffl" 

<<  3.  That  if  12,213  ties  were  worth,  at  Rome  or  Mt 
Pleasant,  on  the  1st  day  of  October,  1869,  for  immediate 
delivery,  seventy-five  cents  per  tie,  then  the  measure 
of  defendants'  damages  for  non-delivery  by  plaintifib  of 
this  number  would  be  the  difference  between  seventy-five 
cents  and  fifty-two  cents,  or  twenty-three  cents  per  tie.'' 
'  The  court  refused  these  instructions  and  gave  the  follow- 
ing :  ''12.  Although  you  may  find  that  the  defendants  did, 
on  the  25th  day  of  August,  1869,  or  thereabouts,  purchase 
25,000  ties  at  sixty-five  cents  per  tie,  yet,  if  none  of  these 
25,000  ties  were  purchased  for  the  plaintiffs,  to  go  in  for 
them  on  their  contract  with  defendants,  these  plaintifEs 
had  no  interest  in  any  of  said  25,000  ties,  and  defendants 
might  furnish  so  many  of  them  as  wei-e  necessary  in  filling 
out  plainti£&'  contract,  and  charge  defendants  the  fair 
marketable  value  of  euch  ties  at  the  time  and  place  of 
delivery,  to  wit:  October  1,  1869,  at  Borne  or  Mt.  Pleas- 
ant,  as  named  in  the  contract.^'  There  was  no  error  in 
refusing  the  instructions  asked,  nor  in  giving  the  one 
substituted  by  the  court.  It  recognizes  the  general  rule 
of  damages,  applicable  to  the  failure  to  perform  a  contract 
to  deliver  personal  property  at  a  stipulated  time  and  place. 
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The  defendant  also  asked  she  court  to  give  to  the  juiy 
the  following  instruction  :  **  4.  That  in  finding  the  value 

4, ipecoim-     ^^  railroad  ties  at  any  given  time  or  place, 

tiye  dSimagea.  j^.  jg  proper  for  the  jury  to  take  into  consid- 
ation  the  scarcity  of  ties,  the  difficulty  or  impracticability 
of  getting  them,  the  quantity  required,  the  length  of  time 
in  which  they  are  to  be  delivered,  the  demand  for  them, 
and  such  like  circumstances."  The  court  refused  to  give 
this  instruction,  and  gave  the  following : 

"8.  While  it  is  proper  for  you  to  take  into  considera- 
tion the  amount  of  the  ties  plaintiff  was  in  defaidt  in  not 
delivering,  the  condition  of  the  market,  the  scarcity  or 
plenty  in  the  market,  the  time  of  delivery,  the  demand 
and  supply,  the  actual  state  of  the  market  as  proved,  so 
fiir  as  they  aid  you  in  determining  the  market  value  of 
such  ties,  at  such  times  and  places,  yet  it  is  not  proper  for 
you  to  take  into  consideration  what  might  have  been  the 
probable  consequences  resulting  upon  the  market  had  the 
defendants  gone  into  the  market  on  that  day  to  buy  the 
12,000  ties,  to  be  delivered  at  once,  as  that  would  be 
remote  and  speculative." 

There  is  no  error  in  this  modification  of  the  instruction 
asked  by  defendants.  The  market  value  of  the  article  on 
the  day  of  delivery  requires  the  investigation  of  the 
actual  condition  of  the  market,  and  does  not  warrant  the 
consideration  of  the  conjectural  consequences  of  a  state 
of  things  which  did  not  exist.  Sedgwick  on  Measure  of 
Damages,  2d  ed.  274,  n.  1* 

The  defendants  further  asked  the  court  to  instruct  the 
jury :  '*  That  defendants  are  not  to  suffer  loss  by  reason 
ft. — iiiftniotion.  of  any  fault  or  failure  of  plaintiffi,  but  they 
ai-e  to  be  made  whole  in  an  allowance  of  damages,  and 
the  jury  are  to  take  into  consideration  all  the  ciroum- 
stances,  and  to  allow  the  defendants  such  sum  as  in  their 
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opinion  will  protect  the  defendants  from  the  direct  con- 
fiequences  of  plaintiffs'  failure,  if  any." 

This  instruction  was  properly  refused ;  it  furnishes  no 
rule  for  the  estimation  of  damages.  It  might,  if  given, 
have  led  the  jury  into  the  error  of  supposing  it  was  their 
sole  province  to  determine  the  amount  of  damages,  with« 
out  control  or  restraint  of  the  law. 

IV.  The  defendants  assign  error  upon  the  giving  of 
certain  instructions  by  the  court.    The  eighth  and  twelfth 

0, uqnidateJ  instructions  have  been  noticed.     The  defend- 

^*™ffqii«atam  2«its  objcct  to  the  first  and  second  instmctiona 


mernit.  given  by  the  court 

These  instructions  are  as  follows  :  '*  1.  The  plaintiffs  ia 
this  case  concede  that  they  have  not  complied  with 
the  terms  of  their  contract,  and  it  being  admitted  that 
they  did  furnish  to  defendants  47,787  tics,  under  the  con- 
tract sued  upon  in  this  case,  and  that  by  the  tei*ms  of  their 
contract  they  were  to  furnish  60,000  ties,  which  leaves  a 
balance  of  12,213  ties  which  were  not  funiished  by  the 
plaintiffs  under  the  contract,  and  it  being  admitted  fur- 
ther, that  in  this  case  the  plaintiffs  have  been  paid,  for 
the  ties  delivered,  the  contract  price  less  ten  per  cent,  ex« 
cept  for  300  ties,  for  which  it  is  claimed  and  conceded 
that  nothing  has  been  paid,  this  leaves  the  only  question 
for  you  to  determine  to  be,  what  amount  if  any,  the 
plaintiffs  or  defendants  are  entitled  to  recover ;  and  if  you 
find  the  plaintiffs  are  entitled  to  recover,  then  they  would 
be  entitled  to  the  contract  price  for  the  ties  delivered  as 
aforesaid,  less  the  payments  made,  and  less  the  damages 
resulting  from  their  failure  to  deliver  the  balance  of  the 
ties,  to  wit,  12,213  ties." 

"  2.  The  measure  of  damages  to  the  defendants  in  this 
case,  for  the  failure  to  deliver  the  12,213  ties,  is  the 
difference  between  the  contract  price  and  the  fair 
marketable  value  of  the  ties  at  the  time  and  place  of 
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delivery,  in  other  words,  you  will  inquire  and  determine 
what  the  fair  market  value  of  ties  was  on  the  first  day  (^ 
October,  1869,  at  the  place  or  places  named  in  the  con- 
tract for  delivery,  and  after  you  have  ascertained  si^ch 
&ir  marketable  value  and  contract  price,  if  you  find  there 
IS  any  difference,  this  difference  would  be  the  measure  of 
damages,  and  the  case  would  stand  thus :  First,  ascertain 
the  value  of  the  47,787  ties  at  the  contract  price,  fifty-two 
cents,  in  all  $24,849:24.  Then  ascertain  the  amount  of 
payments,  which  is  $22,223.92.  Then  ascertain  the  dam- 
ages, and  add  these  last  two  together,  and  the  difference 
between  this  and  the  value  of  the  ties  at  the  contract  price 
would  be,  if  you  find  any  difference,  what  plaintiffs  should 
recover,  with  interest  at  six  per  cent,  from  the  time  it  was 
due  ;  and  if  you  find  that  the  damages  and  payments  ex- 
ceed the  value  of  the  ties  delivered  at  the  contract  price, 
the  defendants  would  be  entitled  to  i*ecover  against  the 
plaintifis  that  amount.'' 

The  objection  made  to  these  instructions  is,  that  owing 
to  the  terms  of  the  contract  the  plaintiffs  can  recover 
nothing,  or,  at  most,  the  contract  price  of  300  ties,  less  ten 
per  cent  The  provisions  of  the  conti-act  upon  which  this 
position  of  defendants  is  based  are  as  follows :  *'  It  is 
agreed  that  relative  monthly  estimates  shall  be  made  by 
the  chief  engineer,  as  the  work  progresses,  of  the  ties 
delivered,  and  upon  presentation  of  such  estimates,  certi- 
fied by  said  engineer,  the  said  Gray,  Madson  &  Baker  will 
pay  the  same  less  ten  per  cent  of  the  amount  to  be  retain- 
ed as  security  for  the  completion  of  the  contract. 

'*  It  is  further  agreed,  that  whenever  in  the  opinion  of 
the  chief  engineer  this  contract  shall  be  completely  per- 
formed on  the  part  of  the  party  of  the  first  part,  and  the 
said  engineer  shall  certify  the  same  in  writing,  together 
with  the  estimates  as  aforesaid,  the  said  Gray,  Madson  A 
Baker  shall,  within  twenty  days  after  the  receipt  of  such 
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certificate,  pay  to  the  party  of  the  first  part  the  sum 
which  according  to  this  contract,  may  be  due. 

*<  And  the  said  Gray,  Madson  &  Baker  agree,  that 
when  in  the  opinion  of  the  chief  engineer  this  contract 
shall  be  wholly  completed  on  the  part  of  the  party  of  the 
first  part,  they  will  pay  for  such  work  as  follows :  Forties 
delivered,  fifty-two  cents  each." 

That  a  party  who  has  failed  to  perform  in  full  his  con- 
tract may  recover  compensation  for  the  part  performed, 
see  the  cases  of  Pixler  v.  Jfichols,  8  Iowa,  106;  McClay  v. 
Hedge,  18  id.  66  ;  following  BHton  v.  Turner,  7  N.  H.  481. 

It  is  claimed,  however,  that  the  resei-ved  ten  per  cent 
retained  under  the  contract  must  be  regarded  as  liquida- 
ted damages,  and  hence  cannot  be  recovered.  We  are 
not  inclined  so^  construe  the  contract  The  ten  per 
cent  is  not  reserved  as  liquidated  damages,  but  as  securitt/ 
for  the  completion  of  the  contract.  If  by  the  agreement 
it  is  doubtful  whether  the  parties  intended  that  the  sum 
specified  should  be  a  penalty  or  liquidated  damages,  courts 
incline  to  treat  the  contract  as  creating  a  penalty  to 
cover  the  damages  actually  sustained  by  the  breach  and 
not  as  liquidated  damages.  I^oletf  v.  McKeeffanj  4 
Iowa,  1. 

We  cannot  believe  that  the  parties  to  this  contract  in- 
tended the  ten  per  cent  reserved,  as  liquidated  damages. 
It  would  afibrd  a  very  inequitable  rule  for  the  estimation 
of  damages.  If  the  plaintiff  had  delivered  but  an  incon- 
siderable number  of  the  ties,  ten  per  cent  upon  the 
amount  delivered  would  be  a  very  inadequate  sum,  while 
if  he  had  failed  but  in  a  small  number  it  would  be  exces- 
sive. Under  this  rule,  the  nearer  the  plaintiffs  approach 
the  completion  of  their  contract  the  heavier  to  the  dama- 
ges— ^to  which  they  must  respond — ^become.  Plaintiffs  li- 
ability increases  as  defendants'  injury  diminishes. 

It  is  next  claimed,  that,  if  the  reserved  ten  per  cent  is 
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treated  as  a  fund  in  the  hands  of  defendants  to  secure  the 
completion  of  the  contract,  the  contract  in  express  terms 
makes  the  payment  of  the  ten  per  cent  to  depend  upon 
the  completion  of  the  work  to  the  acceptance  of  the  engi- 
neer, and  that,  until  such  completion,  no  recoveiy  of  the 
ten  per  cent  can  be  had. 

From  the  provisions  of  the  contract,  that,  "  when  in  the 
opinion  of  the  chief  engineer  the  contract  shall  be  com- 
pletely performed,  •  •  •  the  said  Gray,  Madson  & 
Baker  shall  pay  the  sum  which,  according  to  the  con- 
tracts  may  be  due,"  it  does  not  follow  that  without  such 
completion  the  plaintiff  can  not  recover  on  the  quantum 
meruit  for  the  part  perfoi-med. 

The  authorities  cited  by  defendants,  in  support  of  their 
views  on  this  point,  are  from  states  which  deny  any  relief 
to  a  party  performing  his  contract  in  part  only,  and  hence 
are  not  applicable  here,  where,  as  we  have  seen,  a  differ- 
ent rule  obtains. 

In  the  instructions  which  we  are  now  considering  the 
jury  were  told  that  the  plaintiffs  were  entitled  to  recover, 
for  the  ties  delivered,  the  contract  price. 

Defendants'  counsel,  in  their  argument,  seem  to  con- 
cede the  correctness  of  the  instructions  upon  this  point. 
The  record  does  not  contain  all  the  evidence  introduced. 
Hence  we  will  presume  that  the  evidence  established 
the  reasonable  value  to  be  as  great  as  the  contract  price, 
and  that  the  giving  of  these  instructions,  if  error,  was 
error  without  prejudice. 

In  the  third  instruction  of  the  court,  the  jury  were  told 
that  the  place  at  which  they  were  to  determine  the  mar- 
ketable value  of  ties,  in  estimating  the  defendants'  dam- 
ages, was  the  place  named  in  the  conti*act  for  the  delivery 
of  the  ties.  Defendants  claim  that  this  instruction  was  erro- 
neous, because  the  contract  provides  that  defendants  shall 
not  purchase  ties  between  or  at  the  points  named  in  the 
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contract  for  the  delivery.  A  sufficient  answer  to  this  posi- 
tion is,  that  upon  a  breach  of  the  contract  by  the  plain- 
tiff the  defendants  were  released  from  a  performance  of 
its  conditions.  The  ninth  and  thirteenth  instructions 
recognize  the  same  principle  as  the  third  and  need  no 
further  notice. 

The  jury  were  charged  in  the  tenth  instruction  that 
**the  fact,  if  proven,  that  12,213  ties  could  not  have  been 
7.  —market  Purchased  for  immediate  delivery  in  the  mar- 
^^"•'  ket  at  the  places  where  said  ties  were  to  be 

delivered  on  the  first  day  of  October,  1869,  would  not  of 
itself,  establish  the  fact  that  there  was  not  a  market  price 
for  such  ties,  at  such  time  and  place."  We  fail  to  discover 
error  in  this  instruction. 

No  ispecial  objection  is  urged  to  the  remaining  instruc- 
tions. They  are  in  harmony  with  the  views  herein 
expressed. 

V.  Defendants  further  claim  that  the  court  erred  in 
refusing  to  enter  judgment  for  them  on  the  special  find- 
6.  JuKTAND     ings.     It  is  urged  that  the  jury  found  that  no 

ciaiflndiii^f^  part  of  the  written  contract  had  been  changed 
or  waived  by  defendants,  and  that  the  contract  furnishes 
the  rule  by  which  the  liability  should  have  been  measured. 
Had  this  action  been  brought  upon  the  contract^  this  posi- 
tion  would  be  correct.  The  plaintiffs,  however,  in  the 
second  count  of  their  substituted  petition,  seek  to  recover 
upon  a  quantum  meruzL  Upon  this  count  the  general 
verdict  can  be  sustained. 

VI.  The  next  error  urged  relates  to  the  overruling  of 
the  motion  for  a  new  trial.  The  first,  second,  third, 
«.  vxw  TRiAi, :  fourth  and  sixth  points  in  the  motion  have 

evidease.**"  ^  already  been  considered.  The  fifth  relates  to 
the  overruling  of  the  demurrer  to  the  substituted  petition 
of  plaintiff.  Our  attention  is  especially  directed  to  the 
aeveuth     and    eighth    points    of  the  demurrer.      These 
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points,  briefly  stated,  are ;  that  the  plamtiff  shows  that 
they  have  not  performed  their  part  of  said  contract,  and 
that  by  the  contract,  the  defendants  are  not  to  pay  the 
reserved  fund  until  the  finale  completion  of  the  contract 
The  views  of  the  court  upon  these  points  are  expressed 
in  considering  the  instructions.  The  last  point  insisted 
upon  in  the  motion  for  new  trial  is,  that  '*  the  verdict 
of  the  jury  is  against  the  evidence,  and  for  too  large 
an  amount.  As  the  bill  of  exceptions  purports  to  con- 
tain the  evidence  only  '*  substantially,"  this  point  cannot 
be  considered.  Lea  v.  Roads^  22  Iowa,  408,  and  cases 
there  cited. 

YII.  The  plea  to  the  jurisdiction  was  properly  over- 
ruled. The  contract  provides,  that  if  any  disputes  arise 
u.  ooimuLor :  d^i^ii^g  ^he  prosecution  of  the  contract,the  chief 
jviadiotion  euffiueer  shall,  in  all  cases,  decide  such  ques> 
tions,  and  his  estimates  and  decisions  shall  be  finale  and  con- 
clusive. This  provision  in  the  contract  may  well  apply  to 
questions  as  to  the  quality  and  number  of  ties  delivered,  as 
to  whether  the  work  was  being  prosecuted  with  suflicient 
energy,  and  to  others  of  like  character  likely  to  arise 
during  the  progress  of  the  work.  It  cannot  properly  be 
construed  to  constitute  the  engineer  the  finale  umpire  to 
decide  mixed  questions  of  fact  and  law,  and  to  determine 
the  ultimate  question  of  the  plaintifis'  right  to  recover. 

The  remaining  alleged  errors  have  all  been  noticed  in 
the  deteiminution  of  the  points  discussed. 

The  judgment  of  the  circuit  court  is 

Affirmed* 


I 
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The  State  v.  Stapp. 

]•  latoxlcatfais^  liquor  :  '  obuqnal  law  :  statutobt  pbotisos.  Tq 
sustain  a  conviction  for  selling  wine,  under  an  indictment  for  keep- 
ing and  selling  intoxicating  liquor,  it  need  not  be  charged  in  the 
indietment,  nor  proven  on  the  trial,  that  the  wine  was  not  manu<- 
&ctared  from  grapes  or  fruit  grown  in  this  state,  as  specified  in 
the  proviso  to  the  prohibitory  liquor  law  contained  in  section  1588, 
of  the  Revision.  That  the  case  comes  within  the  proviso  men* 
tioned  in  matter  of  defense. 

2. This  case    falls  within  the   rule,   that  what  comes  by  way  of 

provito  in  a  statute  must  be  insisted  upon  for  the  purposes  of  de- 
fense by  the  party  accused,  but  that  where  exreptions  are  made  in 
the  enacting  part  of  the  law.  then  it  must  be  charged  in  the  indict- 
ment  and  proven  on  the  trial  that  the  case  does  not  come  within 
any  of  the  exceptions. 

Appeal/rom  Marion  District  CourL 

Wednesday,  October  5. 

Ikdiotuent  for  keeping  a  nuisance  ;  plea,  not  guilty ; 
yerdict,  guilty ;  judgment  on  the  verdict,  and  defendant 
appeals. 

The  facts  necessary  .to  an  understanding  of  the  case 
appear  in  the  opinion. 

Atherton  <&  Anderson  for  the  appellant. 

H.  (y  Connor,  attorney-general  for  the  state. 

Meller,  J. — ^The  indictment  charges  that  the  defendant, 
'*  at  the  county  of  Marion,  and  state  of  Iowa,  on  the  1st  day 
of  January,  1869,  unlawfully  did  use  a  certain  building 
then  and  there  situate,  and  under  the  control  of  him,  the 
said  H.  T.  Stapp,  for  the  purpose  of  keeping  intoxicating 
liquor,  to  wit,  rum,  gin,  brandy,  whisky,  wine  and  bitters 
therein,  with  intent  to  sell  the  same,  and  in  said  building, 
in  said  county  and  state,  did  unlawfully  sell  said  liquors,*' 
etc.,  etc. 
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On  the  trial,  the  state  called  a  witness  who  testified  as 
follows :  '*  Sometime  in  the  month  of  February,  1869,  I 
was  in  the  defendant's  grocery  in  the  town  of  Columbia, 
Marion  county,  Iowa  ;  some  men  came  in  and  called  for 
*  tcine,^  and  defendant  set  them  out  a  bottle  containing 
something  that  was  red,  and  they  took  and  drank  of  it ; 
don't  know  whether  they  paid  for  it  or  not ;  it  looked 
like  wine  and  I  believe  it  was  wine."  This  was  all  the 
evidence  given. 

The  juiy  retired  under  instructions  from  the  court,  not 
excepted  to,  and  after  being  out  a  short  time  they  sent 
in  to  the  court  this  interrogatory  :  ♦•Will  the  court  please 
instruct :  should  the  state  prove  that  the  wine  was  for- 
eiffn,  or  must  the  defendant  prove  the  wine  was  native  /*' 
To  which  the  court  answered,  instructing  the  jury  that, 
'*  unless  the  circumstances  of  the  sale  as  proved  by  the 
state  develop  the  fact  that  it  was  native  mne,  then  it  is 
for  the  defendant  to  show,  to  avail  himself  of  that 
defense,  that  it  was  native  wine." 

The  giving  of  this  instruction  is  the  foundation  of  the 
errors  assigned. 

The  act  of  January  22,  1855  (Rev.  p.  259),  prohibited 
the  manufacture,  sale,  and  keeping  with  intent  to  sell, 
*'  intoxicating  liquora,"  except  as  permitted  by  that  act 
Rev.  §§  1559-1564.  The  description  given  by  the  act  to 
the  article,  the  sale  ete.  of  which,  is  prohibited,  is  '*  intax- 
icating  liquors." 

To  this  act  of  1855  there  was  passed,  *'  an  act  supple- 
mentary and  amendatory"  thereto,  January  28,  1857 
(ch.  157  Laws  of  the  Sixth  General  Assembly),  the  ninth 
section  of  which  provides  that,  "Whenever  the  words 
'  intoxicating  liquora '  occur  in  this  act,  or  the  act  to  which 
this  is  amendatory,  the  same  shall  be  construed  to  mean 
all  spirituous,  malt  and  vinous  liquors ;  provided^  that 
nothing  in  this  act  shall  be  construed  to  forbid  the  manu- 
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fiicture  of  cider  from  apples,  or  wine  from  grapes,  currants, 
or  other  fruits  grown  or  gathered  by  the  manufacturer." 

By  the  first  section  of  chapter  143  Laws  of  the  Seventh 
General  Assembly,  the  above  section  was  amended  so  as 
to  read  :  *•  Wherever  the  words  intoxicating  liquors  occur 
in  this  act,  or  the  act  to  which  this  is  amendatory,  the 
same  shall  be  construed  to  mean  all  spirituous  and  vinous 
liquors ;  provided,  that  nothing  in  this  act  shall  be  so 
construed  as  to  forbid  the  manufacture  and  sale  of  beer, 
cider  from  apples,  or  wine  from  grapes,  currants  or  other 
fruits  grown  in  this  state."     Revision  of  1860,  §  1583. 

This  last  provision  is  a  substitute  for  the  9th  section 
of  the  act  of  1857,  and  is  declaratory  of  what  the  words 
"  intoxicating  liquors,"  wherever  they  occur  in  that  or  the 
act  of  1855,  are  intended  to  mean. 

The  words  by  the  purview  of  the  act,  include  *'  all 
spifittums  and  vinous  liquates ;  then  the  proviso  with- 
draws certain  described  vinous  liquors  from  the  operation 
of  the  act.  The  question,  then,  is,  whether  the  state 
•  must  prove  that  the  liquors  sold  were  not  of  the  descrip- 
tion withdrawn  by  the  proviso. 

A  proviso  in  an  act  is  generally  intended  to  restrain 
the  enacting  clause,  and  to  except  something  which  would 
otherwise  have  been  within  it,  or  in  some  manner  to 
modify  the  enacting  clause.  Wayman  v.  JSotUhardf  11 
Wheat  1. 

There  is  a  clear  distinction  betweeen  a  proviso  and  an 
exception.  In  the  case  of  an  exception  in  the  purview 
of  the  act,  it  must  be  negatived  in  pleading,  but  a  proviso 
need  not,  even  though  it  is  found  in  the  same  section,  if 
it  be  not  referred  to  and  ingrafted  on  the  enacting  clause. 
Sedg.  on  Stat  and  Const  Law,  62,  63. 

The  rule  as  stated  by  Lord  Mansfield,  is,  ''what  comes 
by  way  of  proviso  in  a  statute  must  be  insisted  on  for  the 
purpose   of  defense  by  the  party   accused;   but  where 

Vol.  XXIX. — 70 
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exceptions  are  in  the  euactiug  part  of  the  law,  it  must  in 
the  indictment  charge  that  the  offense  is  not  within  any 
of  them."  See  Sedg.  on  Stat,  and  Const.  Law,  63,  and 
cases  there  cited. 

If  the  language  of  the  section  was,  that  *'  wherever  the 
words  intoxicating  liquors"  occur,  etc.,  the  same  shall  be 
construed  to  mean  all  spirituous  and  vinous  liquors, 
except  cider  from  apples  and  wine  from  grapes,  currants 
or  other  fruits  grown  in  this  state,"  then  the  exceptions 
under  the  rules  of  pleading  would  have  to  be  negatived* 
But  not  so  where  the  exceptions  come  by  way  of  proviso. 

It  is  never  necessary  to  negative  provisos,  or  even 
exceptions  merely  noticed  in  the  purview  of  the  act, 
as  by  saying  "none  shall  do  the  act  prohibited  except 
the  cases  thereinafter  mentioned,"  for  here  the  exception 
is  not  contained  in  the  clause  defining  the  offense. 
Whart.  Am,  Cr.  L.  3d  ed.  190,  191 ;  Reynolds  v.  StaU, 
2  N.  S.  McCord,  365  ;  State  v.  Baker,  18  Vt  195  ;  StaU 
Y.  Palmer,  id.  570;  State  v.  Williams,  20  Iowa,  98,  and 
authorities  cited  in  the  opinion  of  Cole,  J.;  Oolson  v.  The 
Stale,  7  Ind.  590. 

It  is  only  necessary  to  notice  a  proviso  in  pleading 
where  it  adds  a  qualification  to  the  enacting  clause,  so  as 
to  bring  a  case  within  it,  which,  but  for  the  proviso, 
would  be  without  the  statute  ;  but  it  is  not  necessary  to 
negative  a  proviso  which  wUhdrawa  a  case  from  its  ope- 
ration, which,  but  for  the  proviso,  would  be  within  it 
Whart  Am.  Cr.  L.  3d  ed.  191. 

The  case  under  consideration  is  one  where  the  proviso 
in  the  statute  withdraws  domestic  wines  from  the  opera* 
tion  of  the  enacting  part  of  the  law,  and  it  is  not  neoes* 
sary  for  the  indictment  to  charge  or  the  state  to  prove 
that  the  case  does  not  come  within  the  proviso.  This  is 
matter  of  defense.     The  judgment  should  be 

Affirmed. 
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Salladay  y.  BainhiUj. 

JuAgmeatl  juxudictioit:  oonolusiteiiess  of  xboitals.  In  an  ac- 
tion upon  a  Judgment  rendered  by  a  Justice  of  the  peace  in  this 
rtate,  it  may  be  fthown,  by  extrinsic  eyidence,  in  the  iboe  of  a  recital 
contained  in  the  Judgment  that  the  defendant  was  serred  with  notice^ 
that  in  fact  he  had  no  notice^  and  that  the  Judgment  is  therefore  void  for 
want  of  Jurisdiction. 

Appeal  from  Des  Moines  Circuit  Court. 

Wednesday,  Ootobeb  5. 

AonoN  upon  a  judgment  rendered  by  a  justice  of  the 
peace  of  Des  Moines  county,  October  5,  1859.  The 
judgment  recites  that  a  notice  (summons)  was  returned, 
••  served  by  copy  of  same,"  and  that,  defendant  failing  to 
appear,  judgment  by  default  was  rendered.  Defendant, 
in  his  answer,  avers  that  no  service  of  notice,  either 
actual  or  constructive,  was  made  upon  him  in  the  pro- 
ceeding, and  alleges  that  the  judgment  is  thei*efore  void. 
No  other  question  is  made  as  to  the  sufficiency  or  form 
of  the  judgment.  Plaintiff  demurred  to  the  answer ;  the 
demurrer  was  sustained,  and  from  the  decision  of  the  court 
below  defendant  appeals. 

P.  Henry  8myth  and  D.  T.  Overton  for  the  appellant 

Hall  <&  Bdldmn  for  the  appellee. 

Beck,  J. — ^The  question  presented  in  this  case  for  our 
determination  is  this  :  In  an  action  upon  a  judgment  by 
a  justice  of  the  peace  of  this  state — a  domestic  judg- 
ment— may  the  want  of  notice  be  shown  by  extrinsic 
evidence  contradictory  of  the  averments  of  the  judgment 
reciting  due  notice  ? 

This  question  a  majority  of  the  court  are  clearly  of  the 
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opinion  is  determined  by  the  decision  in  Newcomb  y. 
Dewey^  27  Iowa,  381.  In  that  case  it  was  ruled,  that, 
in  an  action  by  a  junior  incumbrancer  to  redeem  lands 
from  a  decree  of  foreclosure  of  a  senior  mortgage,  it  was 
competent  for  the  plaintiff  to  prove,  by  extrinsic  evi- 
dence, the  want  of  authority  of  one  who,  claiming  to  be 
his  agent,  had  accepted  for  him  service  of  notice  in  the 
foreclosure  proceeding,  even  though  the  record  and  decree 
in  that  case  recited  that  the  fact  of  legal  service  of  notice 
had  been  made  upon  him,  and  was  so  adjudged  by  the 
court  rendeiing  the  decree.  It  was  held  that  the  action 
to  redeem  was  a  direct  attack  upon  the  decree  of  fore- 
closure, which  could  be  shown  to  be  void  for  want  of 
jurisdiction  of  the  court  rendering  it  over  the  person  of 
the  pai'ty  whose  right  to  redeem  was  cut  off.  See,  also, 
KUamiller  v.  Kitchen  et  aZ.,  24  id.  163. 

My  examination  of  the  case  before  us  has  created  in 
my  own  mind  veiy  grave,  though  not  controlling,  doubts 
of  the  correctness  of  our  former  ruling.  Neither  am  I 
satisfied  beyond  a  doubt  that  the  rules  in  the  cases  above 
cited  are  strictly  applicable  to  this.  I  do  not  think  that 
a  discussion  of  the  grounds  upon  which  my  doubts  are 
founded  is  called  for  or  would  be  proper.  But,  as  a 
majority  of  the  couit  approve,  without  hesitation,  the  rule 
in  Newcomb  v.  Dewey ^  supra,  and  think  it  applicable  to 
this  case,  I  am  content  to  concur,  having  expressed  the 
uncertainty  of  my  own  mind  upon  the  question. 

The  judgment  of  the  circuit  court  upon  the  demurreris 

Severaed. 
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Merger  et  al. 

Same  y.  Same. 

!•  Conreyanee:  oood  ooirsiDE&ATioir.  A  oonyejanoe  executed  aponth* 
eonsidenition  of  natarsl  love  and  affection  is  good  between  the  parties, 
and  all  othera,  except  subsequent  purchaser  (without  notice)  and  credi- 
tors. 

2.  — -  KXBOUTORT  CONTRACT.  While  a  Toluntary  executory  contract  to  con- 
Tey  between  parent  and  child  will  be  enforced  as  against  other  children  of 
the  same  parent,  it  will  not  be  disturbed  after  it  has  become  consummated 
1^  the  execution  of  a  conveyance,  on  the  ground  that  there  was  no  con- 
sideration therefor. 

8.  —  DiUTXAT.  Where  the  evidence  in  such  case  showed  that  the  grant- 
ees were  present  when  the  conveyance  were  executed^  and  that  Immedi- 
ately thereafter  they  passed  into  thefa:  hands,  and  that  it  was  the  inten- 
tion of  the  grantor,  when  he  executed  them,  that  they  should  be  thus 
delivered,  it  was  held  that  there  was  a  sufficient  delivery. 

4. STAMPS.    It  was  further  held  that  a  voluntary  conveyance  of  this 

duuvcter  required  no  revenue  stamps. 

6. SUBSEQUENT  STAMPING  BY  GRANTEE.    But  if  a  Stamp  Were  deemed 

necessary,  it  might  be  properly  attached  by  the  grantees,  pursuant  to 
the  direction  and  authority  of  the  grantor,  though  he  died  before  this 
ftuthority  was  executed. 

Appeal  from  Madison  Distridt  Court. 

Fridat,  October  7. 

Petitions  in  equity,  by  the  same  plaintifis,  against  the 
defendant  Clinton  T.  Mercer  in  one  action,  and  against 
H.  W.  Mercer  and  Clinton  T.  Mercer  in  the  other,  both 
founded  upon  the  same  transaction,  and  seeking  to  set 
aside  conveyances  made  severally  to  the  defendants  by 
Henry  Mercer,  Sr.  Trial  by  the  first  method  of  equita- 
ble proceedings.  Decree  for  plaintiffs,  setting  aside  the 
conveyances  and  defendants  appeal. 

John  Leonard  for  the  appellant. 

M.  L*  McPherson  for  the  appellee. 
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Miller,  J. — As  both  of  these  cases  grow  out  of  one 
and  the  same  transaction,  and  were  tried  in  the  court  below 
and  de  novo  in  this  court  upon  the  same  evidence,  they 
are  considered  and  disposed  of  in  one  opinion. 

The  plaintifl^  ask  to  have  these  conveyances  set  aside 
on  the  grounds : 

1.  That  the  conveyances  were  without  any  valuMe 
consideration, 

2.  They  were  obtained  by  the  defendants  by  fraud  and 
undue  influence. 

3.  The  grantor  was  not  of  sufficiently  sound  mind  at 
the  time  of  making  the  conveyances. 

4.  Opium  or  some  other  drug  was  administered  to  him 
by  the  defendants,  or  one  of  them ;  and  while  under  its 
influence  he  was  induced  to  make  the  conveyances,  and 
they  were  not  his  voluntary  acts  and  deeds. 

5.  That  the  deeds  were  never  delivered. 

That  the  deeds  were  not  properly  stamped  as  required 
by  the  revenue  laws  of  the  federal  government. 

I.  From  the  evidence  it  is  clearly  shown  that  there  was 
no  valuable  consideration  passed  from  the  grantees  to  tbe 
1  coiryBTAHoc:  grautor.  But  it  is  shown  that  the  fi^rantor  was 
fion.  the  father  of  the  gi*antees,  and  that  although 

the  deeds  purport  to  be  made  upon  valuable  considera- 
tions, they  were  in  fact  for  the  consideration  of  natural 
love  and  affection. 

It  is  an  elementaiy  principle  that  the  consideration  of 
blood,  or  natural  love  and  affection,  is  a  good  considera- 
tion, and  that  an  executed  contract  or  conveyance  made 
upon  buch  consideration  is  binding  between  the  parties 
and  all  others,  except  subsequent  purchaser  without  notice 
and  creditors.  1  Parsons  on  Con.  5th  ed.  431,  432  ;  Ifo- 
ble  V.  Smith,  2  Johns.  32 ;  Ghrangiac  v.  Arden,  10  id. 
293  /  Pitta  V.  Mungum,  2  Bailey,  588  /  Pearson  v.  Pear- 
on,  7  Johns.  26  ;  Caiymter  v.  Dodge,  20  Vt  595. 
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In  Moore  v.  Pieraon,  6  Iowa,  279,  this  court  held,  that, 
**  as  between  the  parties,  the  conveyance  by  a  father  to  a 
child  will  be  upheld,  as  being  founded  upon  a  meritorious 
consideration."  See,  also,  Holland  v.  Hmsley,  4  id. 
222  /  Frentress  v.  MarJcle,  2  Greene,  553  ;  Norris  t. 
Slaughter,  3  id.  116. 

This  action  is  by  the  plaintiffs  as  heirs  of  the  grantor 
of  the  defendants,  who  are  also  heirs.     Where  there  is  a 

f. oxeontopj  voluntaiy  executory  contract  between  parent 

ooxktraot.  ^^^  child,  a  court  of  equity  will  not  enforce 

it  in  a  contest  between  one  child  and  other  children  of  the 
same  ancestor,  while  it  will  enforce  it  against  the  party 
contracting  ;  but,  where  the  contract  is  complete  and  ex« 
ecuted,  it  will  not  disturb  it  for  want  of  a  valuable  con- 
sideration. 4  Johns,  ch.  498 ;  Holland  v.  Hensley^  Su- 
pra. 

The  deeds  made  by  Henry  Mercer,  Sr.,  in  his  lifetime 
to  the  defendants,  his  sons,  will  not  be  held  invalid  on  the 
groimd  that  no  pecuniary  consideration  passed  from  the 
grantees  to  the  grantor.  They  are  founded  upon  merito- 
rious considerations,  and  ai*e  not  assailable  in  this  con- 
test. ^ 

n.  On  a  careful  examination  of  the  testimony,  which 
is  quite  volumiftous,  no  sufficient  evidence  of  fraud, 
undue  influence  or  want  of  capacity  in  the  grantor,  is 
found  to  support  those  allegations.  There  is  some  slight 
evidence  that  a  short  time  before  the  execution  of  the 
deeds  opium  had  been  taken  by  the  grantor,  who  was 
then  in  feeble  health,  but  that,  either  at  the  time  of  the 
execution  of  the  deeds  or  at  any  other  time  shortly  before, 
he  was  perceptibly  under  its  influence,  there  is  no  satisfac- 
tory proof.  On  the  other  hand,  all  the  disinterested  wit- 
nesses agree,  that  during  the  whole  of  the  last  illness  of 
the  grantor  including  the  time  of  the  making  of  the 
conveyance,    he  was,  to  all  appearance,    as   sound    of 
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mind  and  conversed  as  rationally  as  he  had  ever  done 
before.  And  there  is  no  evidence  whatever  that  any 
undue  influence  were  exercised  by  either  of  the  defend* 
ants  to  induce  their  father  to  make  the  conveyances. 
So  far  from  this  being  the  case  it  appears,  that  the 
father  had  long  contemplated  making  this  disposition  of 
his  property,  that  it  had  been  neglected  from  time  to 
time,  and  that  at  the  time  it  was  done  he  seemed  more 
solicitous  to  complete  it  than  did  either  of  the  defendants. 

It  is  true  that  at  the  time  of  the  execution  of  the 
deeds  the  grantor  was  in  feeble  health,  but  the  evidence 
clearly  shows  that  he  was  of  sound  mind  and  capable  of 
knowing,  and  that  he  did  know,  what  he  was  domg. 

m.  Were  the  deeds  delivered  by  the  grantor  to  the 
grantees  ?  The  evidence  shows  that  all  the  parties  to  the 
conveyances  were  present  at  the  time  they 
^"^'were  executed,  and  that  immediately  there- 
after they  passed  into  the  hands  of  the  grantees,  and,  so 
far  as  the  evidence  shows,  have  remained  in  their  poe- 
session  or  under  their  control  ever  since.  The  evidence 
also  shows,  that,  at  the  time  he  signed  the  deeds,  it  waa 
the  intention  of  the  grantor  that  they  should  be  delivered. 

lY.  It  is  insisted  on  the  part  of  the  appellee's  counsel 
that  the  conveyances  are  void,  because  proper  revenue 
stamps  were  not  affixed  at  the  time  of  their 
execution. 

It  has  already  been  seen  that  there  was  no  valuable 
consideration  for  the  making  of  these  conveyances. 
They  were  made  by  a  father  to  his  two  sons  as  gifts  from 
him  of  their  respective  shares  of  his  estate.  By  the  act 
of  congress  of  Mai*ch  3,  1868,  section  132 — in  force 
when  these  deeds  were  made — it  is  provided ''that  if 
any  person  shall,  by  deed  of  gift  or  assurance  of  title, 
made  without  valuable  and  adequate  consideration^  and 
purporting  to  vest  the  estate  either  immediately  or  in  the 
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fiiture,  whether  or  not  accompanied  by  the  possession, 
convey  any  real  estate  to  any  person,  such  disposition 
shall  be  held  and  taken  to  confer  upon  the  grantee  asuo 
cession  within  the  meaning  of  this  act." 

It  will  be  seen,  by  reference  to  section  124,  125,  126, 
127,  128,  129,  130,  131,  and  133,  of  the  same  act,  that 
grantees  in  such  cases  are  chargeable  with  a  ^^ successions^ 
tax  on  the  value  of  the  estate  thus  granted,  which  tax  ia 
much  larger  than  the  stamp  tax. 

It  has  therefore  been  held  by  the  secretary  of  the  treas- 
ury, that  **a  conveyance  without  consideration  requires 
no  stamp.  Emerson's  Int  Bev.  Guide,  148,  decision  16  ; 
Edwards  on  Stamp  Act,  10,  of  Adds,  and  note  13  ;  Sched- 
ule B.,  Stamp  Act,  title  «♦  Conveyance."  That  a  deed 
of  gift  needs  no  stamp  is  also  the  view  taken  by  Mr. 
Parsons.  3  Par.  on  Cont  326,  5th  ed.  He  says : 
•*  It  is  obvious,  from  the  very  clear  language  of  the  stat- 
ute, that  the  ad  valorem  stamp  duty  upon  conveyances 
applies  only  to  estates  that  are  bought  and  sold  ;  for  the 
word  *  sold '  expressly  qualifies  the  nature  of  the  trans- 
action, and  the  terms  '  purchaser  and  *  purchasers'  are 
used  in  their  ordinary  senses  as  designating  the  person 
effecting  a  bargain,  and  not  in  their  technical  legal  sense, 
as  indicating  one  who  acquires  land  in  any  manner  other 
than  by  descent  or  the  mere  act  of  law.  See  Act  of  July 
1,  1862,  sched.  B.  5  Act  of  March  3,  1853,  s.  6. 

The  conveyances  from  Henry  Mercer,  Sr.,  to  the 
defendants,  then  required  no  stamps;  they  are  valid 
without  them.  While  the  grantees  may  be  liable  to  pay 
a  succession  tax  on  the  estate  granted  without  valuable 
consideration,  the  conveyances  are  exempt  from  stamp  duty. 
Again,  the  evidence  shows,  that,  at  the  time  of  making 
the  conveyances,  the  grantor  directed  and  authorized  the 

^ ^1,^3,       grantees  to  have  the  deeds  properly  stamped 

S«i5S2**^  They    w^re    stamped  in  pursuance    of  this 
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authority.  And  the  fact  that  the  grantor  died  before  this 
authority  was  carried  out,  by  stamping  the  deeds,  makes 
no  difference,  because  the  authority  given  the  grantees  to 
stamp  the  instruments  was  coupled  with  an  interest  and 
did  not  not  case  upon  the  death  of  the  grantor.  Some  of 
the  members  of  the  court  prefer  to  place  the  decision,  as 
to  this  question  of  stamps,  upon  this  latter  ground.  On 
either  ground  the  deeds  are  ralid.  The  decree  of  the 
district  court  is 

fieyersed. 


Jewett  ei  al.  v.  The  Home  Insurance  Compant. 

1*  Insiiraiiee  l  asditiovak  ihsubahoi  :  waiysk  of  oovDinovt :  ■§- 
VOPPBL.  The  fkct  that  the  inaaren  in  a  policj  of  fire  insnranoe  w«r« 
notifled,  afttr  the  destruction  of  the  property  insured,  tiiat  subsequent 
Insuraiioe,  in  other  companies,  had  been  obtained  by  the  assured :  and 
the  farther  fact,  that  the  company,  through  its  agent,  after  snoh  notice, 
appointed  an  appraiser  to  determine  the  value  of  the  property  not  des- 
troyed, and  failed  to  ref\ind  to  the  assured  the  uneai-ned  premium,  will  not 
amount  to  a  waiver  of  a  written  condition  in  the  policy,  to  the  effect  that  if 
additional  insurance  is  made  and  not  consented  to  by  the  company,  writiqg, 
indorsed  on  the  policy,  then  the  policy  shall  be  roid,  nor  estop  the  com- 
pany from  relying  upon  a  breach  of  this  condition  as  a  defense. 

S.  InstmeClon  S  lamoa  witrout  pkuudioi.  The  refusal  or  modiflcation 
of  an  instruction,  where  such  action  could,  under  the  fact  of  the  case 
baTS  worked  no  prejudice  to  the  party  complaining,  constitutes  no  ground 
for  reversal. 

Ajp!pealfr<m  Oeneral  Termlfinih  District  {Black  ffawk 

County). 

Thubsbat,  October  6. 

On  the  10th  day  of  December,   1866,  the  defendant 
issued  to  Clinton  K.  Howe  a  policy  of  insurance,  assuring 
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him  "  against  loss  or  damage  by  fire,  to  the  amount  of 
$2,000,  on  his  stock  of  hardware,  cutlery,  tinware,  and 
such  other  articles  as  are  usually  kept  in  a  retail  hard- 
ware store,  contained  in  his  frame  store  situated  on  lot 
No.  4,  in  Mild  square  in  the  village  ot  Waterloo,  Iowa. 
On  the  morning  of  the  26th  of  January,  1867,  the  build- 
ing, with  its  contents,  was  totally  destroyed  by  fire. 
Afterward  the  insured,  Clifton  K.  Howe,  assigned  the 
policy  to  O.  Miller,  who  afterward  assigned  the  same  to 
the  plaintiff. 

This  action  was  instituted  in  the  district  court  of  Black 
Hawk  county  to  recover  the  loss.  The  petition  contains  the 
usual  averments. 

The  answer,  among  other  defenses,  alleges  that  the 
policy  sued  on  is  void,  because,  contrary  to  its  terms. 
Howe  procured  $7,000  subsequent  insurance ;  $2,500  in 
the  Hartford  Fire  Insurance  Company,  $2,500  in  the 
International  Insurance  Company,  and  $2,000  in  the 
Phcenix  Insurance  Company,  without  the  written  consent 
of  the  defendant,  and  without  having  the  consent  of  the 
defendant  written  upon  the  policy,  as  required  by  its 
terms.  The  trial  resulted  in  a  verdict  and  judgment  for 
the  defendant.  Plaintiff  appealed  to  the  general  term  of 
the  ninth  district  Barker  and  Bago,  justices  thereof, 
having  been  of  counsel  below,  a  pro  forma  order  of  affirm- 
ance was  entered.  For  a  reversal  of  this  order  this  appeal 
is  prosecuted.  The  remaining  facts  appear  in  the  opinion. 

Miller  <S  Miller  and  Griffith  <&  Kmght  for  the  appel- 
lants. 

ShircLSf  Van  Dvaee  <&  Henderson  and  Adams  d  ttohinr 
son  for  the  appellees. 

Dat,  J. — L  The  first  error  assigned  by  plaintiff  has 
Teferen?e  to  the  action  of  the  court  in  refusing  to  give  the 
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^iid^JSKa ^  •  following  instruction :  **  If  the  jury  find  that 
w£?er*o?'  there  was  subsequent  insurance  taken  and 
estop^?**  procured  by  the  assured,  subsequent  to  the 
issuing  of  the  policy  sued  on,  and  notice  of  such  insiu-ance 
having  been  given  to  the  agent  of  the  insurance  company, 
and  the  insurance  company  neglected  to  give  notice  of 
the  cancellation  of  the  policy  sued  on,  and  did  not  pay 
the  assured  the  pro  rata  premium  unearned ;  but,  on  the 
contrary,  proceeded  to  take  part  in  adjusting  the  loss 
which  had  occurred,  the  jury  will  determine  whether  the 
company  waived  the  condition  in  the  policy,  requiring 
the  consent  of  the  company  to  such  further  assurance.'' 

The  policy  sued  on  contains  the  following  provision  : 
'*  If  any  other  insurance  has  been,  or  shall  hereafter  be, 
made  on  said  propeity,  and  not  consented  to  by  this 
company  in  writing  hereon  •  •  •  then  this  policy 
shall  be  null  and  void."  The  jury  returned  the  following 
special  findings.  1.  That  defendant  did  not  consent  in 
writing  that  C.  El  Howe  might  procure  any  additional 
insurance.  2.  That  Howe,  after  the  issuing  of  defendant's 
policy,  and  beforo  the  happening  of  the  fire,  did  obtain 
additional  insiu-ance  upon  the  property  covered  by  defend- 
ant's policy,  in  the  Hartford,  International,  and  Phoenix 
companies. 

The  evidence  is  all  contained  in  the  bill  of  exceptions, 
from  which  it  appears  that  the  agent  of  defendant  had 
no  knowledge  of  the  insurance  in  the  PhcDnix  company 
until  the  morning  after  the  fire  ;  and  that  the  only  step 
taken  by  the  company  toward  an  adjustment  of  the  loss, 
was  the  appointment,  through  the  agent  who  affected  the 
insurance,  of  one  appraiser  of  the  goods  not  destroyed. 
Under  this  state  of  facts,  was  the  refusal  of  the  court  to 
give  the  instruction  asked  erroneous?  We  think  not 
In  connection  with  the  facts  adduced,  the  legal  proposi- 
tion embraced  in  this  instruction  is,  that,  if  the  agent  of 
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the  Home  Insurance  Company,  after  the  loss,  received 
notice  of  the  subsequent  insurance  in  the  Phoenix  Insur^ 
ance  Company,  and  failed  to  pay  the  assured  the  pro  rata 
premium  unearned,  and  appointed  an  appraiser  to  deter- 
mine the  value  of  goods  not  destroyed,  the  jury  might, 
from  such  facts,  determine  that  the  condition  in  the 
policy  requiring  the  written  consent  of  the  company  to 
further  insurance  was  waived. 

In  our  judgment,  these  facts  do  not  warrant  such 
inference.  The  principle  upon  which  courts  have  held 
that  the  performance  of  conditions  in  a  policy  may  be 
waived  by  the  conduct  of  the  company,  is  that  of  estoppel. 
Vzele  V.  Germania  Insurance  Co.,  26  Iowa,  9.  Where 
one,  by  his  words  or  conduct,  wilfully  causes  another  to 
believe  the  existence  of  a  certain  state  of  things,  and 
induces  him  to  act  on  that  belief,  so  as  to  alter  his  ovm 
previous  position,  the  former  is  concluded  from  averring 
against  the  latter  a  different  state  of  things,  as  existing 
at  the  same  time.  Pickard  v.  Sears,  6  Ad.  &  El.  469, 
476.  Where  an  insurance  company  has  treated  a  policy 
as  in  force,  so  far  as  to  accept  payment  of  the  premiums 
as  they  fall  due,  or  by  its  declarations  or  conduct  has 
induced  the  insured  to  rest  securely  in  the  belief  that  he 
is  fortified  against  loss,  thus  preventing  him  from  looking 
elsewhere  for  protection,  every  consideration  of  honesty 
and  good  faith  forbids  that  it  should  disappoint  the 
expectations  it  has  fostered.  No  such  state  of  facts 
exist  in  this  case.  Here  the  loss  occurred  before  the 
defendant  was  advised  of  any  breach  of  the  conditions 
of  the  policy.  The  plaintiff  was  not  induced  to  change 
his  condition,  to  his  prejudice,  in  consequence  of  any  act 
of  defendant.  After  the  loss  occurred,  it  was  at  the 
option  of  defendant  to  pay  it,  or  to  insist  upon  a  discharge 
in  consequence  of  a  breach  of  the  terms  of  the  policy. 
Before  making  this  election  the  defendant  had  a  right  to 
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appraise  the  goods  saved,  in  order  to  ascertain  the  extent 
of  the  loss.  This  is  all  that  appears  from  the  evidence 
to  have  been  done.  By  thjs  act  the  company  did  not 
waive  the  breach  of  the  condition  in  the  policy.  From 
this  act  the  jury  could  not  properly  infer  such  waiver. 
The  instruction  was  properly  refused. 

II.  The  second  error  assigned  is  iipon  the  modification 
by  the  court  of  the  following  instruction  asked  by  the 
%.  iirnRtJcnoir:  plaintiff.  ''  10.  If  the  defendant,  by  its  agent, 

pre4|udioe?"  expressly  waived  the  forfeiture  by  reason  of 
not  having  indorsed  thereon  consent  to  the  subse- 
quent insurance  in  the  PhcBnix  company,  then  such 
subsequent  insurance  would  be  no  bar  to  a  recovery  by 
the  plaintiff."  The  court  gave  the  instruction  with  the 
following  modification :  "  Provided  such  waiver  was 
made  before  the  destruction  of  the  property  by  fire." 

There  was  no  evidence  on  the  trial  of  any  express 
waiver  of  forfeiture  by  the  agent  of  the  company,  either 
after  or  before  the  ]ois8.  Hence  it  w^ould  not  have  been 
error,  to  the  prejudice  of  plaintiff,  to  have  refused  the 
instruction  altogether,  nor  did  the  modification  of  it 
work  him  any  injury.  It  is  not  necessary,  under  the  state 
of  this  record,  that  we  should  consider  the  effect  of  an 
express  waiver,  by  the  agent  of  an  insurance  company, 
after  the  happening  of  the  loss,  of  forfeiture  by  reason  of 
breach  of  condition  in  the  policy. 

III.  The  only  remaining  error  insisted  upon  by  the 
plaintiff  is  the  giving  by  the  court  of  an  instruction  after 
the  jury  had  retired  to  deliberate  upon  their  verdict. 

The  jury,  having  been  out  about  six  hours,  were  brought 
from  their  room  by  order  of  the  court,  and  the  following 
instruction  was  given  them  :  "If  the  jury  find  there  was 
in  this  case  no  evidence  that  notice  was  given  tc  defend* 
ant,  or  Curtiss,  the  agent  of  defendant,  of  the  subsequent 
insurance  effected  with  the  Phoenix  Insurance  Company. 
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and  no  knowledge  by  the  defendant  or  said  agent  until 
after  the  destruction  of  the  property  insured,  by  fire,  then 
no  knowledge  acquired  by  the  agent  after  such  destruc- 
tion of  the  property,  or  act  done  or  admitted  by  such 
agent  after  such  destruction,  waives  the  forfeiture,  or 
renders  the  defendant  liable,  on  the  policy  sued  on,  for 
the  destruction  of  such  property  under  the  policy."  Wo 
have  seen  in  our  consideration  of  the  first  instruction 
asked  by  plaintiff,  that  the  acts  done  by  the  agent,  in  this 
case,  as  shown  by  the  testimony,  did  not  amount,  in  law, 
to  a  waiver  of  the  breach  of  the  condition  in  the  policy. 
It  is  not  necessaiy  here  for  us  to  consider  whether  it  was 
jpos8ibIe  for  the  agent  after  the  loss,  to  do  any  act  which 
would  constitute  a  waiver  of  the  forfeiture.  It  is  suffi- 
cient for  the  present  inquiry  to  know  that  no  such  act 
was  done. 

The  giving  of  this  instruction,  if  error,  was  error  with- 
out prejudice. 

The  judgment  of  the  general  term  is 

Affirmed. 


CSrawford  V.  WoLT,  Carpenter  &  Angle. 

1.  Henmrrer :  waitsk  of.  The  right  to  insist  upon  the  erroneous 
action  of  the  court  in  OTemiling  a  demnrrer  to  the  petition  is  waived  bj 
answering  over. 

2.  Contract:  assighment  ov:  bvidenge.  The  fact  that  an  assign- 
ment to  a  third  party  of  a  contract  for  the  performance,  by  the 
assignor  of  labor  requiring  skill  and  proficiency,  was  made  and 
acted  under  with  the  permission  of  the  party  for  whom  the  labor 
was  to  be  performed,  may  be  properly  established  by  facts  and  cir* 
cumstances  showing  his  assent  thereto  $  and  evidence  of  facts  tend* 
ing  to  show  such  assent  is  admissible. 

&  Eridence :  estoppel  of  pabtt  objecting.  A  party  cannot  com, 
plain    of  the    admission    of  evidence    under  a  rule  adopted  by  the 
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court  daimed  to  be  erroneona.  when  ancfa   rule  waa  adopted  at  tte 
tnatanoe  or  upon  the  anggestion  of  the  party  complainii^. 

4.  ——  OFuiioH  or  xzPEmTB :  HTPOTHinoAL  PA0T8.  The  opidon  of  m 
wftneas  as  to  the  amonnt  and  ralue  of  labor;  based  np^n  a  g^ven 
state  of  facts,  and  his  personal  knowledge  to  some  extent,  of  the 
work  done,  is  admissible  where  the  witDOSs  is  skilled  and  expexi* 
enced  !n  the  character  of  the  labor  in  queston. 

6.  Practioet  laaoa  without  pbsjudios.  Objections  not  made  to 
the  admission  of  evidence  when  offered  in  the  court  below  will  not 
be  considered  on  appeal.  Nor  will  mere  irregularities  which  are 
not  shown  to  have  prejudiced  the  party  complaining  operate  to 
reverse  the  Judgment. 

t.  Contract:  foe  gradino  maiuload:  corditiohs.  Where  a  contnot 
for  the  gradiug  of  a  railroad  provided  that  the  engineer  should  in 
all  cases  determine  the  amount  and  classification  of  work  done, 
that  an  work  should  bo  done  to  his  satisfkction  that  he  should 
decide  every  question  that  might  arise  relative  to  the  proper  nnder- 
atanding  of  the  contract,  and  that  his  decision  should  be  conclusive 
and  binding  upon  the  parties,  it  was  held,  where  the  contractors  for 
whom  the  work  was  performed  and  the  engineer  refused  Vto  take 
estimates,  that  other  party  might  have  the  work  estimated  by 
an  engineer  employed  by  him  for  that  purpose,  and  that  his  evi- 
dence in  respect  thereto  was  admissible,  for  the  purpose  of  ahowiqg 
the  amount  of  work  done,  in  an  action  to  recover  therefor. 

7.  "Sen  trial :  oovrLicTiNG  bvidenos.  It  is  the  peculiar  province  of 
the  Jury  to  elicit  the  truth  from  contradictory  uid  conflicting  testi- 
mony, and  the  action  of  the  court  below,  in  such  case,  in  overmttng 
a  motion  for  a  new  trial,  based  upon  the  ground  that  the  verdict  is 
contrary  to  the  evidence,  will  not  be  disturbed,  unless  the  verdict  ia 
dearly  against  the  weight  of  testimony. 

Appeal  from  Union  Circuit  Court. 
Thursday,   October  6. 

Action  at  law.  The  petition  avers  that  defendants 
entered  into  a  written  contract  with  one  Carroll,  employ- 
ing him  to  grade  a  certain  section  of  the  Burlington  and 
Missouri  River  Railroad  in  Adams  county.  The  railroad 
was  then  being  built  through  that  county,  and  defendants 
were  the  principal  contractors,  and  let  said  portion  of  the 
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foad  to  Carroll,  as  a  subcontractor.  The  petition  sets 
out  the  covenants  of  the  contract,  as  to  price  of  the  work, 
etc.,  and  avers  that  it  was  entered  into  in  September, 
1868.  It  avers,  that,  in  the  same  month,  Carroll  assigned 
by  writing  one  half  of  his  interest  in  the  contract  to  Har- 
desty,  and  formed  a  copai-tnership  with  him  to  do  the 
work,  under  the  style  of  Carroll  &  Co. ;  that  the  firm 
performed  a  large  amount  of  work,  and  Carroll,  having 
received  the  monthly  estimate  therefor,  absconded  :  that 
Hardesty  continued  the  work  and  was  recognized  by 
defendants  as  the  assignee  of  Carroll ;  that  Hardesty 
entered  into  a  contract  with  plaintiff  for  himself  and  the 
firm  of  Carroll  &  Co. ,  with  the  knowledge  and  consent 
of  defendants,  for  the  completion  of  the  work  ;  that  plain- 
tiff incurred  great  expenses  in  preparation  for  the  work, 
performed  a  large  amount  of  grading,  and  sublet  parts  of 
the  work  to  others  :  the  defendants  refused  to  pay  plain- 
tiffs for  the  work,  and  i*elet  the  unfinished  part  to  another 
person,  thereby  preventing  plaintiff  from  completing 
it  Plaintiff  claims  to  recover  damage  for  and  on  account 
of  the  loss  of  the  profits  and  pay  for  work  done  by  him- 
self and  his  assignor,  and  also  for  expenses  incurred  in 
causing  estimates  to  be  made  of  the  work  done,  which 
defendants  were  bound  to  do,  but  refused  to  perform 
according  to  their  conti*act.  Recovery  is  also  claimed  for 
work  done,  for  which  false  estimates  were  made  by 
defendants,  whereby  it  was  made  to  appear  that  a  less 
amount  was  done  than  was  really  completed  by  plain- 
tiff's assignor. 

The  answer  by  defendants  admits  the  contract  with 
Carroll,  but  denies  all  other  allegations  of  the  petition, 
and  avers  that  whatever  work  was  done  by  Hardesty  was 
done  under  another  and  different  contract  than  the  one 
set  out  in  the  petition. 

Vol.  XXIX. — 72 


570        SUPREME  COURT  OF  IOWA, 

Crawford  r.  Wolf|  Carpenter  k.  Angle. 

There  was  a  verdict  and  judgment  for  plainti£  Do* 
fendants  appeal. 

Qrtgory  <6  Rowell  and  Hendershoi  <6  Burton  for  the 
appellants. 

Frank  M.  Davis  for  the  appellee. 

Beck,  J.  —  We  will  notice  the  objection  made  to  the 
rulings  of  the  cu*cuit  coui-t  in  the  order  they  are  presented 
in  the  assignment  of  errors. 

L  A  demurrer  to  plaintiff's  petition,  it  is  insisted,  was 
erroneously  overruled  We  need  notice  this  point  no 
1.  i>mnani:  ^i^her  than  to  state,  that,  after  the  demurrer 
waiter  of  ^^  overruled,  defendants  answered  the  peti- 
tion, thus  waiving  any  objection  that  they  otherwise  might 
have  well  maintained  to  the  ruling  of  the  court 

11.  Upon  the  examination  of  Hardcfrty,  as  a  witness 
for  plaintiff,  he  asked  to  state  certain  acts  of  defend- 
«.  ooimuoT:  ants,  whereby  they  had  shown  a  knowledge 
of:  etidenoe.  and  Consent  to  his  becommg  a  party  to  the 
contract  by  the  assignment  to  him  by  Carroll.  This  ques- 
tion was  objected  to  by  defendants,  but  the  objection  was 
overruled  ;  and  the  answer  of  the  witness  in  response 
thereto,  contained  material  facts  upon  the  point  sought  to 
be  established  by  the  interrogatory.  The  objection  made 
by  defendants'  counsel  in  this  court  to  the  ruling  of  the 
court  below  in  the  admission  of  this  evidence  is  this; 
**  a  party  cannot  become  inducted  into  an  executory  con- 
tract, requiring  labor,  judgment  and  skill  in  the  execution 
thereof,  and  hold  another  to  express  covenants,  without 
the  full  assent  of  mind,  each  with  each,  to  eveiy  condition 
precedent ;  and  any  knowledge  that  defendants  might 
have  of  a  contract  between  Carroll  and  Hardesty  coul<^ 
not  create  a  conti'act  between  Hardesty  and  defendants.** 
We  think  that  this  proposition  may  be  admitted,  and  yet 
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it  bj  no  means  conflicts  with  the  ruling  objected  to, 
which  it  is  announced  to  overthrow.  It  leaves  out  of 
view  the  fact  that  the  evidence  elicited  by  the  question, 
not  only  tended  to  show  defendants'  knowledge  of  the 
assignment  of  Carroll  to  Hardesty,  but  their  o^^en^  thereto. 
Most  surely,  if,  by  the  assignment,  Hardesty  become  a 
copartner  of  Carroll  in  the  work  and  a  party  to  the  con- 
tract, with  the  assent  of  defendants^  they  would  be  pre- 
cluded from  denying,  afteiward,  his  interest  and  rights 
therein,  when  the  contract  is  attempted  to  be  enforced 
against  them.  The  proposition  need  not  be  discussed, 
that  Hardesty  could  become  a  party  to  the  contract  by  the 
assent  of  the  defendants ;  that  assent  the  court  properly  per- 
mitted the  plaintiff  to  prove. 

III.  A  witness,  Lomax,  who  was  acquainted  with  the 
business  of  building  railroads,  who  had  been  a  contractor 
s.  byidbhcb  :     of  that  kind  of  work  at  different  times  for 

estoppel  of 

par(yobjocti]ig.  Seventeen  years,  and  who  was  a  contractor 
upon  the  same  road  to  which  the  contract  in  question 
related,  and  had  been  upon  the  section  covered  by  the 
contract,  was  permitted,  against  defendants'  objections, 
to  testify  in  response  to  the  following  questions  :  '*  State 
the  cost  of  making  excavations,  and  profits  on  embank- 
ment at  thirty-two  cents  per  cubic  yard  ;  for  embankment 
under  the  following  supposed  state  of  facts,  and  as  you 
saw  on  section  twenty-eight,  at  prices  of  labor  in  fall, 
winter  and  spring  of  1868  and  1869 ;  excavation  13,848 
cubic  yards,  ordinary  soil  and  yellow  clay.  Depth  of 
excavation  from  one  to  twelve  feet ;  can  be  plowed  in  the 
bottom  with  four  horses.  Second  embankment,  23,640 
cubic  yards,  from  one  to  nine  feet  high,  gradually  ascend- 
ing, dirt  borrowed  on  the  side  of  the  black  soil  and  clay, 
or  removed  from  excavation  pit  at  discretion  of  contractor, 
and  placed  in  railroad  track  bed."  The  objection  to  this 
^^vidcnce  were  upon  the  grounds  that  plaintiff  seeks  thereby 
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to  recover  profits  upon  the  whole  amount  of  embankment, 
when  he  claims  in  his  petition  profits  only  upon  ceilaiD 
parts,  and  that  he  seeks  to  prove  profits  by  the  opinion 
of  the  witness  upon  a  hypothetical  state  of  facts. 

We  will  consider  the  first  objection  to  the  admissibility 
of  this  evidence.  To  plaintiff's  petition  is  attached  an 
exhibit  setting  out  the  amount  and  value  of  work  done 
nnder  the  contract,  the  amount  of  money  expended  for 
service  of  engineers,  and  a  statement  of  the  proGts  claimed 
on  the  work  not  done.  This  statement  specifies  the 
stations  upon  which  no  work  had  been  done  and  for 
which  profits  were  claimed,  and  sets  out  the  amount 
of  work  —  number  of  cubic  yards  of  earth — in  the 
stations,  naming  several,  together  with  the  amount  of 
profits  claimed  on  the  stations  so  named.  By  the  term 
station,  we  understand,  is  meant  a  part  of  the  sections-one 
hundred  feet.  The  account  credits  defendants  with  the 
money  paid  to  Carroll  &  Hardesty.  This  exhibit  is  re- 
ferred to  in  the  petition  as  containing  a  statement  of  the 
items  of  plaintiff's  claim. 

In  the  examination  of  plaintiff,  who  was  introduced  as 
a  witness  before  Lomax  testified,  his  counsel  proposed  to 
prove  by  him  the  items  of  damage  as  set  out  in  the  exhibit 
above  mentioned,  and  asked  certain  questions  with  that 
view.  Defendants  objected  to  the  evidence  thus  offered ; 
the  objection  was  sustained,  and  thereupon  the  court,  in 
the  language  of  the  record,  **  announced  as  a  rule  m  this 
case  that  plaintiff  must  limit  his  evidence  to  general 
damage  on  the  whole  contract,  and  could  not  divide  up 
the  several  parts  of  the  work  as  set  out  in  the  bill  of  par- 
tdculars." 

This  ruling  was  made  upon  motion  of  defendants.  So 
far  as  it  is  applicable  to  the  evidence  of  the  witness 
under  consideration,  defendants  cannot  now  object  to  it. 
The  objection  under  consideration,  as  we  understand  it, 
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is  not  so  much  directed  at  the  form  of  the  evidence  as  its 
effect,  the  defendant  claiming  that  the  profits  upon  the 
work  Trhich  was  completed  and  paid  for  were  thus 
included  in  the  witness'  evidence,  and  went  to  the  juiy 
as  the  amount  plaintiff  was  entitled  to  recover.  We  can- 
not suppose  that  the  court  and  counsel  for  defendants 
onderstood  the  ruling  above  stated  to  have  the  effect  of 
permitting  the  plaintiffs  to  recover  for  the  profits  of  the 
work  completed  and  paid  for.  We  dO  not  conceive  that 
the  evidence  admitted  was  the  foundation  of  any  such 
conclusion  on  the  part  of  the  jury.  It  was  clearly 
understood  that  a  part  of  the  work  had  been  finished 
and  paid  for  ;  the  amount  so  completed  was  stated  by  one 
or  more  of  the  witnesses.  The  jury,  as  we  believe, 
could  not  have  understood  that  plaintiff  claimed  profits 
except  on  the  work  which  defendants  prevented  him 
from  doing.  The  evidence  of  the  witness  is  such  that 
the  jury  could  have  calculated  plaintiff's  profits  on  the 
unfinished  work ;  he  states  them  at  a  certain  sum  per 
cubic  yard.  The  number  of  yards  completed  and  the 
number  to  be  done  by  plaintiff  under  the  contract  appear 
in  the  evidence.  But  it  is  argued  that  tho  profits  upon 
the  work  to  be  done  would  not  be  proportionally  as  great 
as  upon  that  completed,  and  for  that  reason  the  evidence 
was  objectionable.  We  do  not  know  that  this  view  is 
sustained  by  the  facts,  neither  can  we  say  that  the  jury 
had  not  in  the  evidence  sufficient  data  upon  which  to 
base  an  estimate  that  would  allow  for  such  a  difference, 
if  in  fact  it  existed.  But  all  these  objections  may  be,  as 
llready  intimated,  assumed  by  the  statement  of  the  fact 
that  the  evidence  was  admitted  under  a  rule  adopted  by 
the  court  under  defendant's  motion.  It  is,  so  to  speak,  a 
rule  of  defendant's  own  making ;  he  cannot  now  be  heard 
to  object  to  it  or  complain  of  its  evil  effect 

The  second  objection  to  this  evidence  cannot  be  sua- 
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tained.  The  witness  was  in  some  degree  acquainted  with 
the  section  covered  by  the  contract ;  he  had 
of'expertb :  hy-  experience  in  prosecuting  such  work,  and 
had  done  work  upon  the  same  road.  His 
estimates  of  profits  are  based  upon  his  knowledge  of  the 
facts,  and  not  solely  on  his  opinions  drawn  from  the 
hypothetical  statement,  as  we  clearly  gather  from  his 
evidence.  As  the  profits  depended  upon  the  amount  of 
work,  number  of  yards  of  excavation  and  embankment, 
character  of  the  ground,  etc.,  etc«,  it  was  proper  that 
these  be  taken  into  consideration  in  making  an  estimate 
of  the  cost  of  the  work.  We  see  no  objection  to  these 
facts  being  stated  to  the  witness,  thus  enabling  him  to 
apply  his  practical  knowledge  to  the  questions  he  was 
required  to  answer. 

Another  objection  to  this  evidence  is  raised  for  the  first 
time  in  this  court.  It  is  this  :  In  the  supposed  statement 
6.  PxAonoB :  of  facts  upon  which  the  witness  was  required 


pitjadioe.^'^  to  make  his  estimates  of  profits,  it  is  considered 
that  dirt  for  the  embankment  may  be  borrowed  or  taken 
from  the  excavation  at  the  discretion  of  the  contractor. 
The  contract  provides  that  dirt  may  be  borrowed  only  with 
the  consent  of  the  defendants  or  the  engineer  of  the  road. 
It  is  claimed  that  in  this  respect  the  statement  upon  which 
the  witness  made  his  estimates  differs  materially  from  the 
facts  of  the  case.  The  objection  cannot  be  sustained,  for 
two  reasons:  1.  The  objection  was  not  made  to  the 
court  below  when  the  evidence  was  ofibred :  the  objec- 
tions made  were  on  other  grounds.  Oliver  v.  Depew^  14 
Iowa,  490;  BoardmanY.  Beckwith,  18  id.  292.  2.  It 
was  not  shown  at  the  trial,  by  evidence  or  otherwise, 
that  the  alleged  difiference  between  the  supposed  and 
actual  facts  in  any  manner  changed  the  results  of  the 
witness'  estimate,  or  in  the  least  degree  afifected  prejudi- 
cially defendant's  rights  ;  neither  does  it  so  appear  to  us 
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from  the  record.  Oliver  v.  DepeWj  supra  ;  Campbell  v. 
Chamberlain,  10  Iowa,  337. 

IV.  The    plaintiff,    after  the  work   had  been  let  to 
another,  employed  an  engineer,  Pelton,  to  make  estimates 
6.  cohtract:     ^^  the  embankment  and  excavation  already 
^JSTSS^!^'  completed  or  to  be  done.      The  deposition 
tiom.  ^f  ^Yiis  engineer   as  to  these  estimates  was 

read  in  evidence,  against  defendants'  objection.  The 
ground  of  the  objection  is,  that,  under  the  contract,  all 
differences  between  the  parties  as  to  the  amount  and  char- 
acter of  the  work  are  to  be  determined  by  the  chief 
engineer  of  the  railroad  company.  It  is  therefore  insisted 
that  the  evidence  of  Pelton  was  inadmissible,  and  the 
engineer  of  the  company  could  alone  be  called  upon  to 
establish  the  amount  and  character  of  the  work.  The 
slause  of  the  contract  relied  upon  in  support  of  defend; 
ant's  objection  is  in  the  following  words :  "  To  prevent 
all  disputes,  it  is  hereby  mutually  agreed  that  the  said 
chief  engineer  shall,  in  all  cases,  determine  the  amount, 
as  well  as  the  proper  classification,  of  work  done;  that  all 
work  must  be  done  to  his  satisfaction  and  acceptance  ; 
that  he  shall  decide  every  question  that  may  arise  relative 
to  the  proper  understanding  of  this  contract,  and  his 
decision  shall  be  final  and  conclusive,  and  both  parties 
shall  and  will  be  bound  by  it" 

The  petition  alleges  that  defendants  refiised  to  take 
estimates  of  the  work,  and  caused  to  be  made  false 
estimates  of  the  work  done  by  Carroll  &  Hardesty,  and 
that  plaintiff  demanded  of  the  engineer  estimates  of  parts 
Df  the  work,  and  of  the  whole  work,  which  was  refused. 
There  is  evidence  on  the  pai-t  of  the  plaintiff  tending  to 
prove  these  allegations  of  the  petition.  It  will  also  be 
remembered  that  defendants  relet  the  work,  and  deny 
plaintiff's  rights  under  the  contract,  declining  to  recognize 
him  as  a  party  thereto,  thus  utterly  refusing  to  observe 
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its  stipulations.  In  view  of  these  circumstances  they 
cannot  claim  protection  under  the  clause  above  quoted 
The  unreasonable  refusal  of  the  engineer  to  make  the 
estimates,  and  that  of  defendants  to  recognize  the 
contract,  were  sufficient  to  authorize  plaintiff  to  have 
the  work  measured  by  another  competent  person,  and  to 
establish  by  his  evidence  the  result  of  such  measurement 
upon  the  trial.  This  view  is  strengthened  by  the  fact  that 
an  issue  as  to  the  fraudulent  character  of  the  estimates  for 
the  work  done  is  made  in  the  pleadings.  CarrolVs  2Vu9- 
Ues  V.  Lynch^  5  Gilm.  521. 

Y.  It  is  insisted  that  the  verdict  of  the  jury  is  contrary 
to  the  evidence  and  against  the  instructions  given  by  the 
CMwwAi,:  court     This  objection  is  elaborately  argued 
^«w5e.  by    defendant's    counsel.       Upon    a    careful 

examination  of  the  evidence  contained  in  the  record,  we 
are  unable  to  say  that  the  verdict  is  not  supported 
thereby,  and  is  not  in  harmony  with  the  law  as  announced 
in  the  instiuctions,  to  which  no  objections  are  made. 
There  is  conflict  in  the  evidence.  It  is  the  peculiar  duty 
of  the  jury  to  extract  truth  from  such  contradictory  testi- 
mony,  and  unless  we  are  convinced  that  the  verdict  falls 
short  of  an  honest  and  sound  exercise  of  judgment  in  the 
discharge  of  that  duty  we  cannot  disturb  it  We  are 
unable  to  arrive  at  that  conclusion  in  this  case. 

Having  noticed  carefully  all  the  objections  raised  in 
the  assignment  of  errors  and  presented  in  argument,  we 
are  of  the  opinion  that  there  is  no  error  in  the  record.  The 
judgment  of  the  circuit  court  is  therefore 

lAffirmou* 
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Booos  V.  The  Chicago  &  Northwestern  Railroad 
Company. 

2.  Negligence ;  vbw  trial.  In  an  action  wherein  damages  are  songht 
mi  aoconnt  of  injuries  resulting  to  property  from  the  negligence  of 
defendant,  the  question  of  negligence  is  one  of  fact  for  the  Jury,  and 
their  finding  thereon,  under  proper  instructions,  will  not  be  disturbed 
unless  clearly  against  the  weight  of  testimony. 

2.  Jury  and  yerdict :  sspabatiom  of  jtilt.  That  the  Jury  were  per- 
mitted to  separate  for  a  short  time  and  for  a  necessary  purpose 
fbmishes  no  sufficient  cause  for  interference  with  their  yerdict, 
where  it  is  not  shown  that  any  prejudice  resulted  to  the  party  com* 
plainiog. 

Appeal  from  Boon  District  Court. 

Friday,  October  7. 

Action  to  recover  the  value  of  a  colt  killed  by  a  train 
of  defendant  Verdict  and  judgment  for  plaintiff.  De> 
fendant  appeals. 

Henderson  Bros,  <&  Merriman  for  the  appellant. 

Phillips  <6  Phillips  for  the  appellee. 

Beck,  J. — The  colt  of  plaintiff,  as  it  is  alleged  in  the 
petition,  yras  killed  at  the  crossing  of  a  highway  upon 
defendant's  road,  through  the  negligence  of  its  servants 
operating  a  train  of  cars,  and  without  carelessness  of 
plaintiff.  A  motion  for  a  new  trial  was  overruled.  The 
grounds  of  this  motion  are,  that  the  verdict  is  not  sup- 
ported by  the  evidence,  and  that  the  jury,  while  deliber- 
ating upon  their  verdict,  were  permitted  to  separate. 
The  ruling  of  the  court  upon  the  motion  is  complained 
of  as  error. 

L  It  is  urged  by  appellant  that  the  evidence  is  not 
Vol.  xxix. — 73 
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sufficient  to  show    negligence    of  defendant's    servants. 
LNBOLiasKGn:  '^^®  question   of  negligence  is  one   for  the 

newtriaL  j^^^^  There  is  no  complaint  that  it  was  not 
properly  submitted  to  them  upon  correct  instructions  as 
to  the  law.  We  are  not  prepared  to  say  that  the  verdict 
is  contrary  to  the  weight  of  evidence,  and,  certainly,  we 
cannot  interfere  with  it,  unless  we  should  so  conc]ude.  The 
instructions  given  by  the  court  to  the  jury  are  not  con- 
tained in  the  record.  No  question  as  to  the  law  of  the 
case  is  therefore  raised. 

II.  After  the  case  was  submitted  to  the  juty  and  before 
they  had  agreed  upon  their  verdict,  they  were,  for  a  short 
s.  Just  AND  TKR- time  and   a    necessary    purpose,  permitted 

tton  ofjn^f*^  by  the  bailiff  having  them  in  charge  to  sep- 
arate. It  is  not  charged  nor  attempted  to  be  shown  that 
any  prejudice  to  plaintiff  resulted  from  the  separation ; 
that  the  jury  had  communication  with  any  one  or  between 
themselves,  while  separated,  in  regard  to  the  case,  or  that 
any  attempt  was  made  to  influence  their  verdict,  while 
separated,  in  any  manner.  It  is  made  to  appear,  however, 
that  during  the  separation  the  jury  had  no  communication 
with  one  another  or  with  any  one,  and  their  verdict  in  no 
manner  could  have  been  influenced  by  the  fact  of  their 
separation.  Under  these  circumstances,  and  especially  in 
view  of  the  fact  that  it  is  made  to  appear  that  no  injury 
resulted  to  defendant  on  account  of  the  separation,  it  is 
not  a  sufficient  cause  to  require  that  the  verdict  be  set 
aside.  Newell  v.  Ayer^  32  Maine,  334 ;  Brandin  v.  Gro- 
mu8,  1  Conn.  401 ;  State  v.  Oarstophen,  2  Hay,  N.  C.  238 ; 
Smith  V.  Thompson,  1  Cow.  221. 
The  judgment  of  the  district  court  is 

Affirmed* 
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FiBST  National  Bank  op  Cedar  Rapids  v.  Hurford  & 

Brother. 

1.  Bailroad  snliseriptioii :  fraud  :  stissnok.  In  an  action  to  reoorer 
for  an  amount  subscribed  by  defendant  to  aid  in  the  construction  of  a 
railroad,  wherein  a  failure  of  consideration  and  fVaud  in  obtuning  the 
snbscription  is  pleaded  by  the  defendant,  the  declarations  of  a  person 
made  at  the  meeting  where  the  snbscription  was  nuule,  who  is  not  shown 
to  have  been  authorized  to  speak  for  the  company  or  those  represent- 
hig  it,  are  not  admissible. 

2.  Eyldence :  parol  kvidenoe.  The  rule  that  parole  evidence  is  inadmis- 
sible to  contradict  or  vary  terms  of  a  written  instrument  is  not 
Tlolated  by  the  admission  of  testimony,  under  a  proper  state  of 
pleadings,  tending  to  show  that  the  instrument  never  had  any  legsl 
existence  or  binding  force  by  reason  of  fVaud  or  want  of  considera- 
tion. 

8.  Contraet :  ooHsinsaATioH  :  paoicissoaT  hots.  A  promissory  note  im- 
ports a  sufficient  consideration,  and  the  onut  is  on  the  party  averriog 
the  contrary. 

4b  Raflroad  snbseriptioii :  want  ov  cohsidsbjitioh.  The  agreement  on 
the  part  of  a  railroad  company,  contained  in  a  written  proposition,  upon 
which  subscriptions  are  procured,  to  the  effect  that  it  will  construct  a 
railroad  to  a  certain  point,  is  sufficient,  as  an  original  consideration  to 
subscription  obtained  thereon,  though  the  company  afterward  failed  to 
perform  the  agreement 

6. PBAUD.  Fraud  in  procuring  such  subscriptions  must  be  afflrmatlTely 

shown  and  will  not  be  presumed. 

6.  BKECTION  OF  DEPOTS    AND    MAOHINS  SHOPS  :   VAILVBB  OF  CONSIDSaA- 

TiON.  Where  such  written  proposition,  upon  which  the  subscriptions 
were  based,  stipulated  that ''  eighty  acres  of  land,  suitable  for  passenger 
and  freight  depots,  machine  shops,  engine,  car-houses,  and  side  tracks, 
are  to  be  furnished  free  of  any  expense  to  the  company,"  it  was  held, 
no  time  being  fixed  in  the  written  agreement  within  which  such  erec- 
tions were  to  be  made,  that  the  fkilure  on  the  part  of  the  company,  up 
to  that  time,  to  make  the  same  would  not  support  the  plea  of  flulure  of 
consideration. 

7.  Instnictioia :  htpothstical  stats  of  facts.  An  instruction  based 
upim  a  hypothetical  state  of  facts,  of  which  there  Is  no  evidence  in  the 

is  erroneous. 
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Appeal  from  Montgomery  Circuit  Court 

Friday,  August  7. 

This  action  was  commenced  originally  in  the  circuit 
court  of  Pottawattamie  county,  and  after  several  changes 
of  Venue  was  finally  tried  in  Montgomery  circuit  court. 
About  the  9th  day  of  July,  1866,  John  I.  Blair  and  W, 
W.  Walker  submitted  to  the  citizens  of  Council  Blufb  the 
following  propositions  in  writing  : 

**  Council  Bluffs,  July  9,  1866. 
**Ifon.  Caleb  Baldunn^  Mayor  of  Council  Bluffs: 

"Sir, — We  have  concluded  to  make  to  you,  and 
through  you  to  the  citizens  of  Council  Blufis,  the  follow- 
ing proposition  in  relation  to  the  extension  of  the  Cedar 
Bapids  and  Missouri  River  Bailroad  to  this  place  : 

"  1.  The  company  will  extend  its  road  to  Council  Bluffi 
at  the  earliest  practicable  moment,  next  season,  on  the  fol- 
lowing conditions,  viz  :  The  right  of  way  from  the  Harison 
county  line  to  the  proposed  depot  of  the  Council  Bludb 
and  St.  Joseph  Railroad,  and  also  from  the  Cedar  Rapids 
and  Missouri  River  depot  to  the  Missouri  river,  within 
the  corporate  limits  of  Council  Bluffs,  on  two  lines  to  be 
designated  by  the  company,  to  be  furnished  free  of  any 
expense  to  the  company,  and  a  good  and  sufficient  bond 
guaranteeing  the  above  to  be  executed  and  delivered 
within  the  next  ten  days,  and  the  said  right  of  way  to  be 
secured  as  rapidly  as  possible,  and  in  time  so  as  not  to  de- 
lay the  work  on  the  road. 

"  2.  Not  less  than  eighty  acres  of  land  suitable  for  pas- 
senger and  freight  depots,  machine  shops,  engine  and  car- 
houses,  and  side  tracks,  and  within  two  miles  of  the  Pa- 
cific House,  to  be  furnished  free  of  any  expense  to  the 
company ;  and  a  bond  securing  the  above  to  the  com- 
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pany,  or  a  deed  to  the  land,  to  be  executed  and  delivered 
within  the  next  ten  days. 

'*  3.  Within  thirty  days  after  the  track  is  laid  to  the 
Council  BlufGs  depot,  the  citizens  of  this  county  are  to 
pay  the  company  thirty  thousand  dollars^  it  being  under- 
stood that  at  least  one-half  of  said  sum  is  to  be  in  cash,  and 
the  balance  may  be  in  lots  in  Council  Bluffs  and  lands 
in  the  vicinity  thereof.  Lots  or  lands  to  be  put  in  at 
their  present  fair  cash  value,  which  shall  be  determined 
upon  and  fixed  by  Messrs.  Baldwin  and  Cassady  of  Council 
Blu£&.  It  is  further  uudei*stood  that  for  all  cash  sub- 
scriptions notes  with  approved  security  are  to  be  given  ; 
and,  also,  that  if  subscribers  choose  they  can  pay  ten  per 
cent  of  the  amount  of  their  notes  at  the  time  specified  in 
the  first  of  this  paragraph,  and  have  an  extension  of  one 
year  on  the  balance,  by  paying  ten  per  cent  interest 
thereon.  For  all  lots  or  lands,  bonds  for  deeds  are  to  be 
;given,  and  the  deeds  are  to  be  executed  and  delivered 
within  thirty  days  after  the  track  is  laid  to  the  Council 
Blufl^  depot.  Bonds,  notes,  etc.,  are  to  be  left  on  deposit 
with  Hon.  C.  Baldwin.  In  order  that  the  company  may 
be  enabled  to  make  the  necessaiy  arrangements  for  the 
work  at  the  earliest  possible  moment,  this  proposition  is 
to  be  accepted  and  guaranteed,  or  declined,  within  the 
next  ten  days.  If  the  proposition  is  accepted  and  the 
subscription  and  bonds  made  as  proposed,  we  agree  to 
place  the  work  under  contract  immediately,  and  complete 
the  grading  by  January  1,  1867. 

(Signed)  W.  W.  WALKER, 

F.  Prest.  and  chief  engineer  O.   R,  dc  M.  22.  Ob.,  and 

Gen.  Agt  Iowa  R,  Construction  Co, 

JOHN  I.  BLAIR, 
One  of  the  directors^  eocecutive  committee,  and  treamrer 

C.  R.  (6  M.  Road,  and  Prest.  I.  R.  N.  Co'sJ' 
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A  public  meeting  of  the  citizens  of  Council  Bluffs  was 
thereupon  held,  at  which  this  proposition  was  read  and 
agreed  to,  in  wnting,  at  the  bottom,  in  these  words  : 

**  The  undersigned  agreed  to  pay  to  the  Cedar  Rapids 
and  Missouri  Biver  Bailroad  Company,  in  accordance 
with  the  terms  of  the  forgoing  proposition,  the  sums  set 
opposite  to  our  respective  names." 

To  this  a  large  number  of  the  persons,  among  whom  were 
the  defendants,  affixed  their  names,  with  the  amounts 
subscribed  by  each.  The  sum  subscribed  by  defendants 
was  $  1,000.  On  the  10th  of  July,  1866,  they  satisfied  their 
subscription  by  the  execution  and  delivery  of  the  follow- 
ing obligation  : 

"  Council  Bluffs,  July  10,  1866. 
•*  For  value  received,  we  promise  to  pay  J.  I.  Blair 
and  W.  W.  Walker,  or  bearer,  at  the  office  of  Baldwin  k 
Dodge,  in  said  city,  one  thousand  dollars,  within  thirty 
days  after  the  completion  of  the  Cedar  Rapids  and  Mis- 
souri Railroad  to  said  city  of  Council  Bluffii,  with  the 
understanding,  nevertheless,  that  we  have  the  privilege, 
at  the  maturity  of  this  note,  of  paying  one-tenth  of  the 
sum  herein  named,  and  of  executing  our  obligation  for  the 
balance  of  one  year,  with  interest  thereon  at  the  rate  of 
ten  per  cent  per  annum. 

(Signed)  "  HURFORD  A  BRO." 

In  pursuance  of  the  provision  of  this  note,  the  defend- 
ants executed  and  delivered  the  note  sued  on,  as  follows : 
"  $900.  Council  Bluffs,  Iowa,  March  27,  1867. 

*•  One  year  after  date,  we,  or  either  of  us,  promise  to 
pay  John  I.  Blair,  or  order,  nine  hundred  dollars,  value 
received,  with  ten  per  cent  interest  per  annum  from  date, 
payable  at  the  office  of  Baldwin  A  Dodge. 

(Signed)  "  HURFORD  &  BRO." 

"T.J.  HURFORD.'' 
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This  note  was,  on  the  25th  day  of  April,  1867  (before 
maturity),  transferred  by  the  payee,  by  indorsement,  to 
the  plaintiff. 

The  defendants  admit  the  making,  delivery  and  trans- 
fer of  the  note,  but  plead,  firsts  that  there  was  no  con* 
sideration  for  the  note  ;  secondy  that  it  was  obtained  by 
fraud  and  false  representations  of  Blair  and  Walker ; 
thirds  that  the  consideration  entirely  failed,  and  that  the 
plaintiff  took  the  note  with  notice  of  these  defenses. 

The  cause  was  tried  to  a  jury  ;  verdict  for  defendants ; 
plaintiff's  motion  for  a  new  trial  was  overruled  ;  judgment 
rendered  on  the  verdict,  and  plaintiff  appeals. 

Baldioin  &  Wright  for  the  appellant 

-4.  V*  Larimer  for  the  appellees. 

Miller,  J.  — I.  The  appellants  assign  seventeen  errors, 
but  only  those  urged  in  argument  will  be  passed  upon. 
1.  BAiutoAD      They  arise   upon  the  admissibility  of  certain 
tiom:     '       testimony,  on  instructions  given  and  refused, 
evidence.         and  ou  the  sufficiency  of  the  evidence  td  sup- 
port the  verdict. 

The  court,  against  plaintiff's  objection,  permitted  the 
defendant  F.  P.  Hurford,  as  a  witness,  to  state,  that,  at 
the  public  meeting  of  the  citizens  of  Council  Bluffs  at 
which  the  written  proposition  of  Blair  and  Walker  was 
considered  and  accepted,  Mr.  Pusy,  holding  the  writ- 
ten, proposition  in  his  hand,  said  '^that  the  Cedar  Rapids 
and  Missouri  River  R.  R.  would  not  extend  their  road  to 
Council  Bluffs  within  the  time  therein  named,  unless  the 
citizens  would  donate  $30,000,  to  be  paid  in  land  and 
money,  at  the  option  of  the  subscribers  ;  also  secure  the 
right  of  way  through  our  city,  and  also  donate  eight  acres 
of  land  within  the  city  limits,  for  the  purpose  of  erecting 
warehouses,  shops,  freight  and  passenger  dopots,  car  and 
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round-houses  and  side  tracks;  and  to  give  other  testi- 
mony df  statements  made  in  that  meeting  by  the  same 
and  other  persons,  neither  Blair  nor  Walker  being  present. 

This  evidence  was  clearly  inadmissible.  There  is  no 
evidence  tending  to  show  that  Pusey,  or  any  one  else, 
was  in  any  way  authorized  to  speak  for  Blair  and  Walker 
in  their  absence,  or  for  the  railroad  company  represented 
by  theuL  It  is  shown,  that  they  made  their  proposition 
in  writing.  The  testimony  objected  to  was,  in  its 
nature,  hearsay,  and  also  tended  to  vary  or  add  to  the 
terms  of  the  written  proposition,  and  the  court  erred  in 
admitting  it  to  to  the  jury.  1  Greenl.  Ev.  ^§  87,  99,  275, 
276 ;  Conger  v.  Converse^  9  Iowa,  564 ;  Pilmer  v.  The 
Bank,  etc.,  16  id.  321. 

The  objection  urged  by  appellant's  counsel  to  the  fifth 
answer  in  chief  of  J.  P.  Cassady's  deposition,  rests  upon 
similar  grounds  and  should  have  been  sustained. 

There  was  no  eiTor  in  overruling  the  plaintiff's  objec- 
tions to  the  sixth  and  eighth  answei^s  of  the  same  witness, 
1.  EriDBKoa:  °^^  those  made  to  the  eighth  and  ninth 
Vsioi6vid«i;oe.  answers  in  chief  of  Pusey,  the  eighth  in 
chief  of  Turley,  and  the  fifth  of  Haas.  The  rule,  that 
prior  or  contemporaneous  parol  evidence  is  inadmissible 
to  contradict  or  vary  the  terms  of  a  valid  written  instru- 
ment, is  not  infringed  by  the  admissiou  of  parol  evidence, 
showing  that  it  never  had  any  legal  existence  or  binding 
force,  either  by  reason  of  fraud  or  want  of  consideration. 
1  Greenl.  Ev.  §  284 ;  Bowman  v.  Torr,  3  Iowa,  571 ; 
Ringy.  Ashworth,  id.  454;  Lemv,  McCraney,  Morris,  124. 

It  is  averred  in  the  answer  that  the  note  sued  on  was 
obtained  by  the  payee  through  false  and  fraudulent  rep- 
resentations, and  without  any  consideration  whatever 
given  therefor.  This  evidence  bears  upon  these  avw- 
ments,  and  was  properly  admitted. 

II.  It  is  urged  by  the  appellant  that  **  the  verdict  is  not 
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siistained  by  sufficient  evidence/'   and  that  the  court 
s.  oosTBAOT :      erred  in  oveiTuling  his  motion  for  a  new  trial 
^SSmSsSy^'^*   As  already  seen,  the  defense  was  threefold, 
^^  namely ;  want  of  consideration,   fraud,  and 

/aSure    of   consideration.      Does    Ihe  evidence  sustain 
either  of  these  defenses  ?     We  think  clearly  not 

The  promissory  note  imports  that  it  was  made  upon 
sufficient  consideration.  Paraons  on  Contracts,  5th  ed. 
328;  Revision  of  1860,  §  1826  ;  Veach  v.  Thompson,  15 
Iowa,  880  ;  Sullivan  v.  Collins,  18  id  223  ;  Butler  v. 
Byington,  14  id.  594. 

The  burden  of  proving  that  there  was  no  consideration 
rested  on  the  defendant.  In  this  he  has  entirely  failed. 
4.  baiisoad  On  the  contrary,  the  evidence  shows  affirma. 
oonflideration/  tively  that  the  note  was  founded  on  a  valid 
and  valuable  consideration.  The  consideration  for  the 
subscription  of  $  1,000  by  the  defendant  was  the  location 
and  construction  of  the  Cedar  fiapids  &  Missouri  Biver 
Bailroad  to  Council  Bluffs  as  specified  in  the  written 
proposition  of  Blair  and  Walker  to  the  citizens  of  that 
place ;  this  subscription  of  $1,000  was  changed  and  super- 
seded by  the  execution  of  the  first  note,  and  that  note 
was  satisfied  and  taken  up  by  the  payment  of  $100, 
and  the  giving  of  the  note  sued  on.  The  agreement  of 
Blair  and  Walker  to  build  the  Railroad  to  Council  BlufiSb 
was  a  valuable  consideration  for  the  original  subscription 
by  defendants,  whether  that  agreement  was  performed  or 
not.  1  Parsons  on  Contracts,  448,  and  numerous  cases 
there  cited. 

The  execution  of  the  first  note  for  the  subscription 
made,  and  that  of  the  one  substituted  for  the  first  note, 
were  only  changes  in  the  form  of  the  original  promise,  and 
there  being  a  valid  consideration  for  such  original  prom- 
ise, the  same  consideration  supports  the  note  sued  on. 

The  evidence  also   fails  to   establish  the  alleged  firaud. 
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While  there  was  evidence  that  Blair  and  Walker  stated 
J f^^^  to  the  defendants  that  they  would  not  con- 
struct their  Railroad  to  Council  Bluffs  unless 
the  people  made  the  required  donations,  there  was  no  evi- 
dence that  this  statement  was  false  or  fraudulent,  or  that 
the  road  would  have  been  built  to  Council  Bluflb  if 
such  donations  had  not  been  made,  or  that  there  had  been 
a  previous  determination  to  build  the  road  to  that  place, 
or  that  Blair  and  Walker  were  not  in  fact  the  authorized 
agents  of  the  railroad  company,  or  that  they  did  not 
intend  to,  or  did  not  in  fact  appropriate  the  donations 
received,  in  good  faith,  to  the  construction  of  the  road. 
On  the  other  hand,  the  evidence  abundantly  shows  that 
they  were  the  authorized  officers  and  agents  of  the  rail* 
road  company ;  that  there  had  been  no  prior  determina- 
tion to  construct  the  road  to  Council  Bluffi ;  that  the 
donations  received  were  faithfully  appropriated  to  the 
building  of  the  road  ;  and  that  everything  promised  by 
them  has  been  performed. 

Without  proof,  fraud  will  never  be  presumed.  The 
party  alleging  it  must  prove  it  as  any  other  material  &ct. 
Moore  v.  Parker^  25  Iowa,  355  ;  Wdllcice  v.  Bergen^  id. 
456  ;  Haltamv.  Todkunter,  24  id.  166  ;  Oaks  v.  Harri- 
aon,  id  179. 

III.  The  defendants  in  their  amended  answer,  aver 
that  *'  the  Cedar  Rapids  and  Missouri  River  Railroad 
Company,  by  their  propositions  to  the  citizens  of  Council 
Blufb  as  an  inducement  to  the  execution  and  deliveiy 
of  the  note  sued  on  in  this  case,  stipulated  and  agreed  to 
erect  and  provide,  upon  the  land  donated  to  them  for 
depot  puposes,  passenger  and  freight  depots,  machine 
shops,  engine  and  car-houses  and  side  tracks ;  that  not- 
withstanding said  land  was  donated  to  said  railroad,  it 
has  failed  to  make  such  erections  and  improvements,  by 
reason  of  which  failure  the  benefits  and  advantages  of  the 
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extension  and  location  of  said  road  were  lost  to  these 
defendants  and  others,  the  said  citizens  who  executed  and 
delivered  their  note  aforesaid,  and  for  the  consideration 
aforesaid." 

This  we  take  to  be  a  plea  of  failure  of  consideration. 
In  the  second  clause  of  the  original  contract  it  is  stipu- 
lated that  '*  eighty  acres  of  land,  suitable  for  passenger 
and  freight  depots,  machine  shops,  engine  and  car-houses, 
and  side  tracks,  and  within  two  miles  of  the  Pacific 
House  are  to  be  furnished  free  of  any  expense  to  the  com- 
pany." 

There  is  no  other  competent  evidence  of  any  agreement 
on  the  part  of  the  railroad  company  to  make  the  specified 
improvements  than  that  above  quoted  ;  no  time  was  fixed 
in  which  such  improvement  would  be  made,  and  the  evi«> 
dence  shows  that  only  an  undivided  interest  in  eighty  acres 
of  land  in  the  required,  locality,  has  ever  been  made  or  of- 
fered to  be  made  to  the  company. 

By  the  second  clause  in  the  proposition  of  Blair  and 
Walker,  the  railroad  company  required  the  eighty  acres 
of  laud  for  the  objects  and  purposes  mentioned  therein. 
They  no  doubt  contemplated  making  the  improvements 
at  some  future  time,  and  therefore  required  the  donation 
of  a  sufficient  amount  of  land  for  that  purpose,  but  no 
time  was  fixed  in  which  they  intended  to  make  the  con- 
templated erections  and  improvements,  and  they  may  yet 
do  so. 

Again,  the  thirty  thousand  dollars,  of  which  the  note 
sued  on  is  a  part,  was  to  be  paid  within  thirty  days  after 
the  track  of  the  railroad  should  be  laid  to  the  Council 
Blufis  depot. 

The  track  was  laid  according  to  agreement,  and  this 
money  became  due  and  payable  thirty  days  thereafter. 
And,  in  view  of  all  these  facts,  it  cannot  be  legally  said 
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that  the  consideration  of  the  note  has  failed   either  in 
whole  or  in  part 

IV.  Several  errors  are  assigned  on  the  giving  and  refus- 
ing of  certain  instructions.     It  wiil  not  be    necessaay, 
7.  nwimuo-       however,  to  notice  any  but  the  first   instruc- 
SeSuaiMSror  tion  in  the  charge  of  the  court     It  is  as  fol- 
^^'  lows :  •*  If  you  find,  from  the  evidence,  that, 

on  or  about  the  9th  day  of  July,  1866,  John  I.  Blair  and 
W.  W.  Walker,  fraudulently  pretending  to  act  for  the 
Cedar  Bapids  and  Missouri  Siver  Railroad  company, 
fraudulently  represented,  among  other  things  to  the  citi- 
zens of  Council  Bluffs,  that,  unless  they  would  pay  or  se- 
cure to  be  paid  to  said  railroad  company  the  sum  of  $30,- 
000,  the  railroad  of  said  company,  then  under  process  of 
construction,  would  not  be  extended  to  said  city  of  Coun- 
cil Bluffs,  that  said  railroad  company,  at  and  before  the 
time  of  making  such  representations  by  the  said  Blair  and 
Walker,  had  determined  to  extend  their  said  road  to 
Council  Bluflb ;  that  said  Blair  and  Walker,  at  the  time  of 
making  such  representations,  did  not,  in  fact,  represent 
the  said  company,  but  thei-eby  fraudulently  intended  to 
extort  from  said  citizens  of  Council  BluSs  the  said  sum 
of  $30,000,  and  to  appropriate  the  sapae  to  themselves ; 
that  the  defendants,  relying  on  the  truth  of  said  repre- 
sentations, and  believing  that  the  donation  of  said  $30,000 
was  necessary  to  secure  the  extension  of  said  railroad  to 
Council  Bluffs  city,  executed  their  note,  in  consideration 
thereof,  on  or  about  the  tenth  day  of  July,  1866,  to  said 
Blair  and  Walker  for  the  sum  of  one  thousand  dollars, 
payable  within  thirty  days  after  the  completion  of  said 
Cedar  Rapids  and  Missouri  River  Railroad  to  said  Coun- 
cil Bluffs  city,  as  their  part  of  the  subscription  toward  and 
making  up  said  sum  of  thirty  thousand  dollars ;  that  said 
Blair  and  Walker  fraudulently  appropriated  the  same  to 
their  own  use,  and  without  the  knowledge  on  the  part  of 
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said  company  of  any  such  transaction,  and  that  said  rep- 
resentations,  constituting  the  consideration  of  said  note, 
was  false  and  fraudulent,  and  we  believe  by  the  defend- 
ants to  be  true  at  the  time  they  executed  said  note,  such 
procurement  of  said  note  was  fraudulent" 

This  instruction  is  in  violation  of  the  rule  (laid  down  in 
Moffet  V.  Ore^ler,  8  Iowa,  122,  and  recognized  in  Trustees 
of  Iowa  College  Y.Hill,  12  id.  462),  *« that  it  is  erro- 
neous  to  instruct  upon  a  hypothetical  state  of  facts  of 
which  there  was  no  testimony."  There  was  no  compe- 
tent testimony  that  Blair  and  Walker  had  made  any  fraud- 
ulent representations  of  any  kind  to  the  ci|jzens  of 
Council  Blu£&,  and  this  instruction,  being  based  upon  the 
hypothesis  that  there  was  evidence  from  which  the  juiy 
might  find  that  they  had  made  such  fraudulent  representa- 
tions, was  ejrroneous.  So,  also,  there  was  error  in  assum- 
ing that  there  was  evidence  from  which  the  jury  m^ht 
find  that  '*  Blair  and  Walker  and  the  time  of,  and  in  mak- 
ing such  representations,  did  not  in  fiact  represent  the 
company  but  thereby  fraudulently  intended  to  extort," 
etc.;  and  so  in  regard  to  other  like  hypothesis  in  this  in- 
struction. 

Other  instructions  given  by  the  court  are  also  erroneous, 
but  as  the  judgment  must  be  reversed  for  the  errors  al- 
ready noticed,  they  will  be  passed  without  further  com- 
ment 

The  judgment  of  the  circuit  court  is 

Beversed. 
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Babtlbtt  v.  Brown, 

Ajjfpeal  from  General  Temij  Nimik  District  {BlaoJchomh 
CcwfUy) — Friday^  April  22. 

FBACTICS:    CERTIFICATION  OF  BYIDBNCB 

Action  in  the  drcuit  court  to  recover  the  yalae  of  certain  perBonal 
property  of  plaintiff  taken  and  converted  to  his  own  use  bj  defendant. 
Trial  to  a  jury.  Verdict  and  judgment  for  plaintiff  in  the  Bum  of 
$82.40.  Defendant  appealed  to  general  term,  where  the  judgment 
was  affirmed.    He  appeals  to  this  court. 

Brainard  d  Coleman  for  the  appellant — BaU,  Aden  d  Ooveh  for 
the  appellee. 

Beck,  J.  —  The  defendant  assigns  as  error  the  admission  of  certain 
documentary  evidence  offered  hj  plaintiff,  the  giving  of  certain  in- 
structions and  the  refusal  of  the  court  below  to  set  aside  the  verdict, 
as  being  contrary  to  the  evidence.  The  record  is  not  in  a  condition 
to  permit  us  to  examine  these  objections.  It  does  not  show  the 
grounds  of  defendant's  objections  to  the  introduction  of  the  evidence, 
which,  as  we  have  held,  is  necessary  to  enable  us  to  consider  such 
objections.  Olark  v.  Oonnar,  38  Iowa,  811.  No  exceptions  were 
taken  to  the  instructions  complained  of  in  the  court  below.  The 
record  does  not  purport  to  give  all  of  the  evidence  for  plaintiff,  and 
the  testimony  of  plaintiff's  witnesses  found  in  the  record  is  certified 
to  be  gubitantiaUy  the  evidence  given  by  them.  For  these  reasons 
we  cannot  pass  upon  the  objections  made  by  defendant  to  the  ruling 
of  the  circuit  court. 

Affirmed. 
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Nichols  &  Shepabd  t.  Howb. 

Appeal  from  Oeneral  Tenn^  Ninth  IHstrict  {Bladcha/wk 
County) — Friday y  April  22. 

D  J.  CcUman  for  the  appellant  —  0.  MiUer  for  the  appellee. 

WnxiAMB,  J.  — We  are  asked  to  set  adde  the  yeidiet  in  this  case 
for  the  defendant  beeause  it  is  not  supported  bj  the  evidence.  A  de- 
tailed analysis  of  the  evidence  raises  no  question  of  interest  bejond 
this  case,  and  it  is  sufficient  to  say  there  is  no  such  preponderance  as 
warrants  setting  aside  the  verdict.  The  judgment  of  the  circuit 
court  is  affirmed,  and  that  of  the  general  term  is 

Reversed. 


YmoENT  y.  Thb  Chioago  &  Nobthwbstbbn  B.  B.  Co. 

Appeal  from  the  General  Terrn^  Third  District  {PoUawat- 
tomie  County) — Friday j  July  22. 

KAILBOAD :  NBW  TBIAL :  GONFLICTING  BYIDKHCB. 

This  case  was  tried  in  the  drcuit  court  of  Pottawattomie  county  by 
Jury ;  the  verdict  was  for  plaintiff  and  judgment  was  rendered  thereon. 
This  judgment  was  reversed  by  the  general  term  because  it  was 
against  the  weight  of  evidence. 

A  horse  of  plaintiff  was  killed  by  defendant.  It  is  probable  it  passed 
on  a  cattle-guard  and  along  the  track  of  defendant's  road  to  a  bridge, 
into  which  it  stepped  or  fell,  and  was,  whilst  fkst  in  the  bridge,  struck 
and  killed  by  defendant's  train. 

MoTUgomery  d  Paige  for  the  appellant — Baldwin  d  Wright  for  the 
appellee. 

WiLLiAKS,  J. — The  evidence  tends  strongly  to  establish,  that,  at  the 
time  the  horse  was  killed,  the  said  road  was  inclosed  by  a  good  and 
lawful  fence,  sufficient  to  exclude  the  animal  from  the  indoeure  within 
which  the  accident  happened ;  that  the  cattle-guard  was  such  as  are 
ordinarily  constructed,  and  was  in  good  repair;  that  the  night  on 
which  the  horse  was  killed  was  rainy  and  dark,  and  from  the  beating 
of  the  rain  against  the  head-light  of  the  engine  the  light  thrown 
forward  upon  the  track  was  less  than  usual ;  that  the  train  had  just  left 
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the  Btation  and  was  moving  at  a  rate  not  exceeding  four  miles  an 
hoar ;  that  the  horse  was  not  seen  by  the  engineer  in  charge  of  the 
train.  The  place  of  entry  and  manner  of  killing  were  made  probable 
by  the  marks  at  the  cattle-guard  and  the  bridge.  If  the  facts  were  as 
deduced,  we  see  no  reason  to  reverse  the  order  of  the  general  term 
granting  a  new  trial.  It  is  not  apparent  that  the  horse  was  killed  by 
the  neglect  of  defendant. 

The  discretion  to  award  a  new  trial  because  the  verdict  is  against 
the  weight  of  evidence  is  not  confined  to  the  trial  court,  but  may  and 
should  be  exercised  by  the  appellate  tribunal  when  it  is  clear  that 
J«0tioe  has  not  been  done,  and  it  is  probable  that  a  new  trial  will 
xesult  differently. 

^^urmed* 


EoBBiNS  V.  McLean. 
Appeal  from  Decatur  District  Cowrt — Friday^  Jvly  22* 

AcnoH^  for  the  specific  i>erformance  of  a  contract  to  convey  real 
estate.  The  case  turned  entirely  upon  questions  of  fact  The  judg- 
ment below,  dismissing  plaintiff's  1^11,  was  reversed  because  not  sus- 
tained by  the  evidence  —  Wright,  J.,  delivering  the  opinion  of  the 
court. 

J,  W,  Penney  for  the  appellant — John  W,  Hwney  for  the  appellee. 


Long  y.  Metis  et  al. 
Appeal  from  Jasper  District  Court — Friday ,  July  22. 

This  case  turned  entirely  upon  facts,  no  questions  of  law  that  would 
be  of  interest  to  the  profession  being  involved,  and  the  judgment 
below  was  affirmed  as  being  sustained  by  the  evidence  —  Wkight,  J.» 
delivering  the  opinion. 

Whialow  d  Wilson  for  the  appellant  —  Olark  dt  By  an  for  the  appellee. 
Vol.  XXIX  — 76. 
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Sloan  y.  Bjnebley  ei  al. 
Appealfrom  Mahaska  District  Court  — Monday ^  JvJy  25. 

Thib  case,  inTolving  the  Talidity  of  a  ftherifiTs  sale,  tamed  entixelj 
apon  a  question  of  fact,. and  the  judgment  of  the  ooort  below  iraa 
affinned  as  being  sustained  bj  the  evidence — Wright,  J.,  deUrezing 
the  opinion. 

Looey  d  Shepherd  for  the  appellant — Se&eert  d  OtUts  for  the  appellee. 


P1GEJEN8  y.  BODOBAUQH. 

Aj>pealJrom  Jefferson  District  Court — Monday^  Jvly  25. 

WABBAirrr:  nraTBUcnoH'. 

Action  to  recoyer  the  yalue  of  one  hundred  and  fifty  sheep,  sold 
and  deliyered  bj  plaintiff  to  defendant.  Trial  to  a  jury ;  verdict  for 
plaintiff;  defendant  appeals. 

D.  P.  8Mib9  for  the  appellant— jRo^tJ  ^  Qibetm  for  the  appellee. 

Bbck,  J. — The  defenses  set  up  in  the  answer,  in  different  counts,  are, 
failure  of  consideration,  a  breach  of  a  contract  of  warranty  of  the 
eoundness  of  the  sheep,  and  false  and  fraudulent  representations  as  to 
their  soundness,  whereby  defendant  was  induced  to  purchase  them. 

The  only  error  assigned  and  complained  of  is,  the  giving  of  the  fol> 
lowing  instruction  to  the  jury  by  the  court.  "A  warranty  is  not  to  be 
implied  when  the  purchaser  has  the  opportunity  of  inspecting  the 
articles  sold." 

While  the  correctness  of  this  instruction  as  the  announcement  of 
an  abstract  principle  of  law  is  not  denied  by  appellant's  counsel,  he 
insists  that  it  is  not  applicable  to  the  facts  and  pleadings  of  the  case, 
and  was  calculated  to  mislead  the  jury.  We  are  relieved  of  the  neces- 
sity of  deciding  whether  the  instruction  is  an  expression  of  a  sound 
rule  of  law,  and  are  only  required  to  detennine  its  applicability  to  the 
case.  Neither  the  evidence  in  full,  nor  any  part  thereof,  is  given  in 
the  record.  We  are  unable,  therefore,  to  know  what  issues  are  pre- 
sented by  the  evidence  to  the  jury,  and,  of  course,  cannot  say  that  the 
instruction  was  not  applicable  thereto.  The  second  count  of  defend- 
ant B  answer  avers  that  the  sheep  were  sold  as  sound  and  healthy. 
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when,  in  fact,  thej  were  diseased  and  unsound ;  and  the  third  ootmt 
«vers  that  plaintiff  warranted  their  soundness.  In  our  opinion,  the 
second  count  probably  presents  the  issue  to  which  the  illustration  was 
intended  to  apply.  Neither  do  we  think  it  inapplicable  to  the  issue 
under  the  third  count,  as  it  is  not  averred  whether  the  warranty 
therein  set  up  is  express  or  implied.  The  general  arerment  of  a  war- 
ranty will  authorize  evidence  of  either  an  express  or  implied  contract 
of  that  character.  We  cannot,  therefore,  say  that  the  instruction  is 
inapplicable  to  the  issues  of  the  case. 

Affirmed. 


Habb  et  dl.  y.  Iowa  Oentbal  Inbubanob  Co.  eft  oL. 
Appeal  from  Johnson  District  Cawrt —  Monday^  Juby  26. 

DIBSOLUTION  OF  INJUNCTION. 

This  is  a  proceeding  to  set  aside  a  Judgment  dismissing  a  case  for 
failure  to  prosecute  the  same.  The  original  suit wfts  in  equity,  to  settle 
a  question  involved  in  a  large  number  of  suits  at  law,  by  different 
parties  against  the  plaintiffs  herein.  It  was  dismissed  for  want  of 
prosecution,  and  judgments  rendered  in  some  of  the  suits  at  law. 
This  proceeding  was  then  commenced  to  set  aside  the  dismissal,  and 
enjoin  further  proceedings  in  the  law  cases.  A  temporary  injunction 
was  granted.  The  defendants  answered,  and  moved  to  dissolve  the 
injunction.  The  case  was  heard  upon  affidavits,  and  the  injunction 
was  dissolved.    Plaintiffs  appeal. 

CUmA  d  BroomhaU  for  the  appellants  —  OharUs  Bak&r  for  the 
appellee. 

Cole,  Ch.  J. — The  answer  denies  every  material  allegation  of  the 
pel  it  ion.  The  affidavits  contained  in  the  transcript  tend  quite  as 
strongly  to  support  the  answer  as  the  petition.  The  question  rests 
largely  upon  what  was  the  parol  agreement  between  counseL  The 
agreement,  as  alleged  by  plaintiffs,  is  directly  denied  by  defendants, 
while  the  affidavits  of  plaintiffs  state  the  "  understanding"  of  it,  and 
not  its  precise  language.  Besides,  there  is  no  averment  or  showing  by 
plaintiffs,  tliat,  but  for  the  alleged  agreement,  they  would  have  been 
present  and  attended  to  the  case.  Further  than  this,  it  does  not 
appear  but  that  plaintiffs  may  renew  their  original  suit  without  any 
prejudice  from  the  dismissal,  and  thereby  have  the  entire  merits  of  the 
controversy  settled. 

/Lffirmed. 
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Smith  et  dl.  v.  Combtook. 

Appeal  from   Povmkiek   Circuit   Cowrt —  Wedm^iAay^ 
JvJy  27^. 

XOKST  HAD  AHD  BBCBIYED. 

Thb  plalntilib  say  in  their  petition  that  the  defendant  was  indebted 
to  one  Thompson,  $654.50,  and  at  defendant's  request  thej  gare  their 
note  to  Thompson  for  the  amount,  and  it  was  received  by  him  in  fall 
satisfaction  of  his  debt  due  from  defendant.  Note  payable  October  1, 
1800,  with  interest  at  ten  per  cent  from  March  31, 1869. 

Comstock  and  the  plaintiffs  then  consented :  1.  That  plaintiffii  should 
pay  two  notes  to  N.  Rosekrans,  amounting  to  (100,  with  interest  in 
addition,  and  that  Comstock  should  convey  certain  land  to  plaintiffs, 
with  covenants  of  warranty  against  all  claims,  except  the  $1,000  above 
referred  to,  and  that  he  would  pay  another  $1,000  and  interest  to 
Rosekrans,  which  was  a  judgment  on  which  execution  had  been 
stayed.  On  the  repayment  of  $650.50,  with  interest  at  ten  per  cent, 
and  the  $1,000  and  interest  which  the  plaintiffs  were  to  pay  Rosekrans, 
and  $100  for  services  of  plaintiffs,  plaintiffs  were  to  reconvey  the  land 
to  defendant. 

Comstock  made  a  deed  of  the  land  to  plaintiflb,  conditional  as  above 
stated.  He  failed  to  pay  the  judgment  to  Rosekrans,  and  Rosekrans 
obtained  title  from  the  sheriff  to  the  land.  The  plaintiffs  did  not  pay 
the  $1,000  and  interest  they  were  to  pay  to  Rosekrans  for  the  defendant. 

They  allege,  as  a  reason  for  not  doing  it,  the  default  of  defendant  in 
not  paying  the  judgment  to  Rosekrans,  by  which  they  lost  the  lien 
obtained  by  the  conveyance  of  the  land  by  defendants  to  plaintiflh,  and 
that  the  consideration  of  their  undertaking  to  pay  it  had  failed  in  con- 
sequence of  the  default  of  defendant.  They  bring-  suit,  alleging  the 
above  facts,  to  recover  of  the  defendant  the  amount  of  their  note  to 
Thompson.  The  defendant  demurs.  The  demurrer  was  overruled 
and  defendant  appeals. 

Martin  d  Murphy  for  the  appellants — 8ewn  d  CuU%  and  Em4>ry 
d  Lewii  for  the  appellees. 

WiLLiAMB,  J.  —  It  is  evident  the  plaintiffs,  owing  to  the  default  of 
defendant,  took  nothing  by  the  deed  of  the  land  conveyed  to  them  for 
their  security.  It  is  also  evident  that  defendant  was  released  by  the 
note  to  Thompson  from  a  liability  of  $650.50,  and  interest. 

This  is,  in  contemplation  of  law,  the  same  as  if  plainti£&  had  paid 
in  money,  for  the  benefit  and  at  the  request  of  defendant,  this  amount ; 
and  the  special  arrangement  in  reference  to  the  payment  of  this  sum 
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to  plftintifiB,  by  defendant,  haying  failed,  by  default  of  defendant,  tbey 
were  entitled  to  recover  this  amount ;  and  this  being  the  claim  of  their 
petition,  there  being  no  ansfirer  after  the  overruling  of  the  demurrer, 
the  court  rendered  judgment  for  this  amount  for  plaintifb,  which  is 

Affirmed. 


Collins  v.  The  City  op  Dubxtqxtb. 

Ajspeal  from  Dvhuqys  District  CovH  —  Thwraday^ 
Juby  28. 

FRB8UMFTI0N8  VBi  YtCTOfK  OF  BXTLIITO  BBLOW. 

AcnoN  to  recover  compensation  for  the  value  of  certain  work  in 
grading,  macadamizing  and  paving  a  certain  street  in  the  city  of  Du- 
buque, under  a  verbal  contract  with  the  city  authorities.  Trial  to  a 
jury  and  verdict  and  judgment  for  plaintiff.    Defendant  appeals. 

E.  MeCeney  for  the  appellant  —  Orifflth  <i  Knight  for  the  appellee. 

Bbck,  J. — The  error  complained  of  is  the  refusal  of  the  court  to 
^ve  two  instructions  to  the  jury  upon  defendant's  motion.  The 
record  is  silent  as  to  the  instructions  given.  We  are  required  to  exer- 
cise presumption  in  favor  of  the  correctness  of  the  ruling  of  the  court 
below.  If  the  instructions  refused  were  unobjectionable,  it  would  not 
appear  affirmatively  from  the  record  that  the  court  erred  in  not  giving 
them,  for  we  would  be  unable  to  say  that  the  same  points  were  not 
covered  by  other  instructions,  and  these,  therefore,  properly  refused. 

But  it  appears  affirmatively,  from  the  first  instruction  itself,  that  it 
was  properly  refused.  It  holds,  that,  if  the  contract  sued  on  is  sub- 
stantially different  from  the  requirements  of  the  ordinance  of  the  city 
directing  the  manner  of  contracting  for  street  improvements,  it  must 
be  governed  by  the  record  of  the  proceedings  of  the  city  council.  The 
eontract,  if  authorized  and  valid,  may  be  established  by  other  evi- 
dence than  that  limited  in  the  instruction. 

The  other  instruction  refused  by  the  court  is  to  the  effect,  that,  if 
the  work  done  by  plaintiff  was  upon  a  contract  made  under  the  ordinance 
whereby  the  expense  was  to  be  assessed  upon  abutting  lots,  and  a  tax 
had  been  levied  upon  such  lots  to  pay  the  exi)ense  of  the  improve- 
ment, the  city  is  not  liable  to  plaintiff  even  though  the  tax  has  not 
been  collected.  Without  determining  whether  this  instruction  in  a 
proper  case  should  have  been  given,  the  presumption  in  favor  of  the 
correctness  of  the  ruling  of  the  court  in  refusing  it  is  sustained  by  the 
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special  Terdict,  which  finds,  that,  under  the  contract  with  the  dty,  the 
plaintiff  was  not  to  look  to  the  abutting  propertj  for  payment  In 
that  state  of  facts  the  instrnction  is  inapplicable  and  Irreleyant,  and 
was,  for  that  reason,  properly  refused. 

^k^unneda 


Thokpsok,  Admr.y  v.  Gbiogs  et  oL 

Appeal  from  Woodbwry  District  Court — Friday^ 
JvJaj  29. 

AcnoK  in  equity  to  set  aside  a  sheriff's  sale  of  real  estate.  Judg< 
ment  for  defendant,  and  the  plaintiff  appeals.  The  further  facts  are 
stated  in  the  opinion. 

Jcy  d  Wright  for  the  appellant— 0.  C.  Treadtoaif  and  John  Ourrier 
for  tiie  appellees. 

Ck>UB,  Ch.  J. — In  December,  1860,  the  defendant,  L.  P.  GMggB» 
brought  suit  by  attachment  upon  a  note  against  one  C.  C.  Thompson; 
service  of  notice  was  made  by  publication,  and  judgment  was  recovered 
for  the  amount  claimed,  in  April,  1^1.  Special  execution  was. issued* 
and  the  attached  property,  a  quarter  section  of  land,  was  sold  in  a 
lump,  having  been  first  offered  in  forties,  to  the  plaintiff  in  the  execu- 
tion, for  three  hundred  dollars.  After  the  sale,  and  in  July,  1861»  the 
judgment  defendant,  who  was  a  non-resident,  dei>arted  this  life.  This 
plaintiff  was  afterward  appointed  administrator ;  and  at  the  November 
term,  1862,  he  appeared  in  the  case,  asked  for  a  retrial,  which  was 
granted,  and  he  filed  his  answer.  At  the  April  term,  1868,  he  moved 
to  set  the  judgment  aside,  because  it  was  a  personal  one ;  and  also 
moved  to  dissolve  the  attachment ;  both  motions  were  overruled  and 
the  administrator  excepted.  He  afterward  moved  to  set  aside  the  sale 
under  the  special  execution,  because  the  original  notice  in  said  causs 
was  insufficient ;  there  was  no  proof  that  the  notice  was  served ;  the 
judgment  was  a  personal  one,  and  notice  was  served  by  publication 
only.  At  the  same  term  his  motion  was  overruled,  excepted  to,  and  a 
bill  of  exceptions  thereon  was  duly  filed.  At  the  same  term  the 
administrator  withdrew  his  appearance  as  to  the  motion  for  new 
trial,  and  answer  in  the  case. 

Thus  the  record  stood  till  this  case  in  equity  was  commenced  in 
April,  1866,  the  purchaser  at  the  sale  having  in  the  mean  time  sold 
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and  oonveyed  the  property  to  a  third  person,  who  is  made  defendant 
herein.  No  cause  for  setting  aside  the  sale  is  set  up  in  the  petition  in 
equity,  other  than  was  adjudicated  in  the  previous  proceedings  in 
18lS3  and  1868,  unless  it  may  be  the  sale  in  a  lump.  No  showing  was 
made  why  this  cause  was  then  omitted. 

Before  the  hearing  of  the  case  in  the  district  court  the  defendant 
Griggs  offered  to  satisfy  his  judgment  under  which  the  sale  was  made, 
it  being  about  one  thousand  dollars,  and  nearly,  if  not  quite,  the  full 
value  of  the  land  at  time  of  sale.  The  court  ordered  such  satisfaction 
and  dismissed  the  plaintiff's  petition,  each  party  to  pay  one-half  the 
costs.  It  is  difficult  to  see  how  this  plaintiff  could,  in  view  of  the 
previous  adjudication,  ask  more.  Such  previous  proceedings,  with  full 
knowledge  thereof  of  all  the  facts,  and  the  subsequent  delay  of  three 
years  and  till  the  property  had  passed  into  the  hands  of  a  subsequent 
purchaser,  should  in  equity  estop  the  plaintiff  from  demanding  more 
than  was  given  him  by  the  decree  below,  which  is 

^uurmeda 


Knight  v.  Knight. 
Appeal  from  Polk  District  Coiirt — Friday^  July  29. 

DIVORCE. 

Bofrwofl  A  Hakh  and  WUhrow  dk  Wright  for  t]ke  appellant — Polk  db 
SubbeU  and  Nourse  db  Kaufman  for  the  appellee. 

Wbioht,  J.  —  Upon  full  hearing  plaintiff's  petition  was  dismissed, 
the  equities  being  found  with  the  defendant,  who  was  required  to  pay 
aU  costs.  It  was  further  ordered  that  he  (defendant)  "should  pay 
four  hundred  dollars  to  enable  plaintiff  to  prosecute  her  appeal  to  this 
court,  to  be  paid  as  follows :  the  costs  of  the  transcript  when  made 
out^  and  the  residue  when  the  cause  is  brought  to  a  hearing."  To  this 
order  defendant  objected,  and,  to  reverse  it,  prosecutes  this  appeal.  So 
much  of  the  order  as  requires  payment  for  the  transcript  will  remain 
undisturbed.  This  is  but  reasonable  and  just.  Beyond  this  the  order 
will  be  suspended,  this  court  reserving  the  right  to  make  or  refuse  an 
allowance,  as  the  circumstances  may  seem  to  demand  or  justify.  Until 
the  record  is  before  us,  we  cannot  determine  what  should  be  done  in 
this  respect,  for  we  cannot  sooner  be  advised  of  the  equities  of  the  case. 
With  this  modification  the  order  below  is 

Affirmed* 
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Campbell  y.  Jomss. 
Appeal  from,  PoUc  Didrict  (hurt — Friday^  Jut/y  29. 

AGBBKMSNT:   BIOHT  of  BBDEXFTIOir. 

ACTTOK  in  chanoerj.  Decree  for  plaintiff.  Defendant  appeals.  Tba 
facts  f nllj  appear  in  the  opinion. 

PhXa,ip%  d  PhOlipi  for  the  appellant— TTijAroto  <6  WriffM  lor  ths 
appellee. 

Beck,  J.— The  object  of  this  action  ia  to  subject  certain  lands  to  a 
judgment  recovered  by  plaintiff  against  the  firm  of  Campbell,  Jones 
&  Ck>.,  of  which  defendant  was  a  member.  The  lands  are  the  indi- 
Tidual  property  of  defendant. 

The  petition  charges  that  plaintiff  recovered  judgment  against  the 
firm  of  Campbell,  Jones  &  Co.,  May  29, 1863,  in  the  district  court  of 
Polk  county,  for  $8,344.64 ;  that  the  firm  has  no  property  f ronff  which 
the  judgment  may  be  collected ;  that  the  members  of  the  firm,  except 
defendant  Jones,  are  iasolvent ;  and  that  defendant  voluntarily  con- 
veyed, without  consideration,  in  order  to  defeat  the  collection  of  the 
judgment,  the  lands  to  Rely  Jones,  who  is  made  a  defendant.  It  also 
charges  that  the  lands,  or  a  part  of  them,  were  sold  upon  a  certain 
execution  issued  upon  a  judgment  against  the  defendant  John  C.  Jones  > 
that  plaintiff  procured  B.  F.  Allen,  who  is  made  a  defendant,  for  his  use, 
to  purchase  and  hold  the  certificates  of  sale,  and  also  to  redeem  said 
lands  from  certain  judgments  against  the  firm  of  Campbell,  Jones  & 
Co.,  which  were  liens  thereon ;  that  the  assignment  of  the  certificate 
of  sheriff's  sale  and  the  said  redemption  of  said  lands  were  made  by 
Allen  under  an  arrangement  between  him  and  plaintiff,  for  plaintiff's 
protection,  and  to  enable  him  to  enforce  his  judgment  against  the 
lands,  and  that  Allen  Is  about  to  sell  said  lands ;  and,  without  regard 
to  his  agreement,  to  pay  over  the  proceeds  thereof  to  defendant  J.  C. 
Jones. 

Allen,  in  his  answer  to  the  petition,  admits  substantially  the  arrange- 
ment between  himself  and  plaintiff,  as  charged  in  the  petition,  with 
the  further  statement  that  he  was  to  advance  the  money  necessary  to 
purcliase  the  certificate  of  the  sale  of  the  land  and  to  remove  the  liens 
thereon,  and  was  to  hold  the  lands  to  secure  himself  on  account  of 
such  advances,  and  was  authorized,  by  the  arrangement,  to  sell  the 
lands  and  first  repay  himself  for  the  sum  he  advanced,  with  interest 
and  commission,  and  the  balance  he  was  to  hold  for  the  use  of  the 
plaintiff.    He  asks  to  be  permitted  to  carry  out  that  arrangement. 

The  plaintiff,  by  an  amended  petition,  states  that  after  the  filing  of 
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hifl  original  petition,  the  lands  had  been  reconvened  to  John  C.  Jones 
by  Bely  Jones,  and  the  proceedings  were  therefore  dismissed  as  ta 
the  last  named  defendant. 

John  C.  Jones'  copartners  in  the  firm,  who  are  made  defendants, 
answer  the  petition,  substantially  admitting  its  allegations. 

The  answer  of  John  C.  Jones  sets  up,  as  defenses  to  the  action,  the 
following  matter :  that  the  judgment  in  favor  of  plaintiff  was  rendered 
bj  consent  upon  the  agreement  of  the  plaintiff,  to  assume  and  pay  two- 
thirds  of  the  indebtedness  of  the  firm,  or,  in  other  words,  the  portion 
thereof  that  the  other  partners,  B.  and  T.  W.  Campbell,  who  are  plain- 
tiff's brothers,  ought  to  pay,  and  that  the  books  and  claims  of  the  firm 
were  assigned  to  plaintiff  under  that  agreement,  upon  which  he  has 
realized  large  sums,  for  which  he  has  not  accounted ;  that  defendant 
John  C.  Jones  has  paid  $6,000,  being  more  than  one-third  of  the 
indebtedness  of  the  firm,  which  was  about  $9,000,  and  that,  therefore, 
the  said  judgment  of  plaintiff  ought  not  to  be  enforced  against  him. 

The  answer  also  denies  that  any  such  arrangement  was  made 
between  Allen  and  plaintiff  as  is  charged  in  the  petition,  and  avers, 
that,  in  fact,  Allen  acquired  title  to  the  certificate  of  sale  and  redeemed 
the  lands  from  the  liens  thereon,  under  an  agreement  with  defendant, 
and  for  his  use  and  benefit,  and  was  to  hold  the  lands  for  that  purpose, 
and  not  for  the  use  and  benefit  of  plaintiff. 

Other  averments  of  fact  are  made  in  the  pleadings,  but  those  above 
given  present  the  real  issues  between  the  parties. 

The  questions  raised  for  our  determination  are  those  of  fact,  excla- 
flively,  upon  the  issues  as  above  presented. 

I.  Ui>on  the  issue  of  fact  involving  the  agreement  between  plaintiff 
and  J.  C.  Jones  and  his  copartners,  that  plaintiff  was  to  pay  two- 
thirds  of  the  debts  of  the  firm,  there  is  conflict  of  evidence.  The 
defendant  J.  C.  Jones  and  another  witness  give  evidence  in  support  of 
the  allegations  of  defendant's  ansyer  and  cross-bill.  The  plaintiff 
and  the  other  partners,  in  their  evidence,  contradict  defendant's  wit- 
nesses, and  give  evidence  in  denial  of  the  fact  that  any  such  agree- 
ment was  entered  into.  Upon  the  direct  evidence  there  is  a  conflict, 
with  the  preponderance  for  plaintiff,  and  there  are  facts  and  circum- 
Btances  which  strongly  corroborate  and  support  the  evidence  of  plain- 
tiff and  his  witnesses.  We  are  well  satisfied  that  the  conclusion  of 
the  district  court  in  finding  upon  this  issue  for  plaintiff  is  correct.  It 
is  not  proper  that  we  enter  into  a  discussion  of  the  evidence,  which 
could  not  be  done  without  occupying  many  pages.  Plaintiff  admits 
the  receipt  of  certain  accounts  and  claims  to  be  collected  by  him,  and 
the  court  below  finds  that  he  should  be  charged  with  the  sum  of  $400 
on  that  account,  which  is  credited  upon  his  judgment.  This,  we  think, 
is  in  accord  with  the  evidence. 

II.  Upon  the  other  question  of  fact,  namely,  with  which  party  was 

Vol,  XXIX— 76 
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the  agreFement  with  Allen  made,  there  is  also  conflict  of  eyidenoe.  We 
think,  however,  that  the  dedsion  of  the  district  court,  in  holding  the 
lands  subject  to  plaintiff's  judgment,  is  correct,  whatever  may  be  the 
effect  of  the  evidence  on  this  point,  even  should  it  preponderate  for 
defendant,  which,  however,  we  do  not  determine. 

Defendant  insists  that  Allen  was  to  hold  the  lands  for  him  and  not 
for  plaintiff,  and  that  he  has  paid  to  Allen  a  large  sum  upon  the 
arrangement,  and  advanced  other  sums  to  pay  taxes  or  discharge  liena 
from  tax  sales.  Lict  this  all  be  admitted.  Is  it  any  reason  why  plain* 
tiff^s  judgment  should  not  be  enforced  against  the  land  ?  We  fail  to 
see  that  it  is.  All  that  defendant  claims  is,  that  the  lands  are  held  for 
him  by  Allen.  For  that  very  reason,  because  the  lands  are  his  property, 
or  because  he  has  an  interest  in  them,  they  should  be  held  subject  to 
plaintiff's  judgment.  This  is  obvious,  and  requires  no  explanation  to 
make  it  plun  to  the  mind  of  evety  one. 

IIL  Upon  the  trial,  a  deposition  of  a  witness  for  plaintiff  was  read 
in  evidence,  which  had  been  received  and  filed  during  the  progress  of 
the  trial.  To  this  defendant  objected.  The  trial  continued  for  three 
days,  and  the  deposition  was  received  on  the  second  day.  There  wan 
no  showing  of  surprise,  nor  application  for  a  continuance  based 
thereon ;  neither  was  there  any  exceptions  taken  to  the  deposition  for 
irregularity.  We  think  the  court  properly  admitted  the  reading  of 
the  deposition. 

But  we  are  not,  on  this  appeal,  reviewing  the  decision  of  the  court 
below,  to  correct  errors  that  may  have  been  committed  upon  the  triaL 
The  cause  is  here  for  trial,  de  novo,  upon  its  merits.  Had  the  court 
improperly  admitted  the  evidence,  we  could  not  reverse  the  decision 
in  the  case  for  that  reason.  The  deposition  is  before  us,  and  is  offered 
as  proper  evidence.  As  no  objection  has  been  made  to  it  in  this  court, 
either  at  or  before  the  trial,  based  upon  surprise  or  prejudice  to  defend- 
ant, or  irregularity  in  the  deposition  itself,  it  cannot  be  excluded. 

IV .  The  decree  directs  the  sale  of  the  land  at  a  day  fixed  (October  19, 
1868),  unless  the  plaintiff  pay  to  Allen  his  claim  thereon  before  that 
day,  and  that  such  sale  shall  be  absolute  and  without  redemption.  In 
ease  plidntiff  pay  Allen  his  claim,  Allen  is  directed  to  convey  the  landa 
to  him.  The  decree  further  directs  that  Allen  be  put  In  the  immediate 
possession  of  the  land.  The  decree  is  framed  upon  the  theory  that 
Allen,  under  the  arrangement  with  plaintiff,  holds  the  title  to  secure, 
first,  himself  for  advances  and  expenses,  and,  after  he  is  paid,  the 
remainder  of  the  proceeds  of  the  land  to  be  applied  to  the  payment  of 
plaintiff's  judgment.  Admitting  that  the  evidence  establishes  the 
facts,  in  regard  to  the  transaction  with  Allen,  as  claimed  by  plaintiff, 
we  do  not  think  the  decree  in  these  provisions  is  correct.  Whether 
the  arrangement,  under  which  Allen  acquired  the  land,  was  made 
with  plaintiff  and  for  his  benefit,  or  with  defendant,  the  provisions  of 
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the  decree  should  be  the  same  so  far  as  the j  relate  to  the  sale  of  the 
lands.  These  lands  were  the  property  of  defendant,  and  were 
acquired,  or  the  liens  thereon,  bjr  Allen  to  secure  plaintiff.  They 
were  held  bj  him  for  no  other  purpose  than  as  security  for  his  own 
advances  and  the  claim  of  plaintiff.  Can  it  be  pretended,  that,  if 
defendant  had,  before  the  decree,  tendered  Allen  the  amount  of  those 
advances  and  plaintiff's  judgment,  he  would  not  have  been  entitled  to 
a  conveyance  from  Allen  and  could  not  have  enforced  it  by  proper 
action  ?  Clearly  not.  Allen  holds  the  lands  as  security,  and  equity 
must  so  regard  it.  The  transaction  is  in  the  character  of  an  equitable 
mortgage,  and  defendant  ought  to  be  secured  in  all  the  rights  of  a 
mortgagor.  Under  our  statute  he  is  entitled  to  redemption  after  sale 
upon  foreclosure,  and  equity  will  follow  the  analogy  of  the  law  and 
secure  that  right  to  him  in  this  case.  Under  the  circumstances  of  the 
case  this  will  do  complete  equity  between  the  x>arties.  For  the  same 
reason  we  are  of  the  opinion  that  the  provision  in  the  decree  requir- 
ing the  immediate  possession  of  the  property  to  be  given  to  Allen  is 
not  authorized  by  the  law  or  the  facts  of  the  case.  Besides,  such 
relief  is  not  prayed  for  by  Allen ;  in  fact  he  asks  no  aflirmative  relief, 
nor  does  he  file  a  cross-bill  in  the  action.  The  relief  is  hardly  war- 
ranted unless  it  is  sought  by  the  party  to  whom  it  is  given.  There 
are  no  special  facts  or  circumstances  in  the  case  which  require  it. 

The  decree  will  be  modified  so  that  the  lands  may  be  sold  upon  a 
special  execution,  with  right  of  redemption  as  provided  by  statute. 
The  proceeds  of  the  sale  will  be  applied,  first,  to  the  payment  of 
Allen's  claim,  and,  secondly,  to  the  payment  of  plaintiff's  judgment. 
A  general  execution  will  issue  for  any  balance  remaining  unpaid 
upon  plaintiff's  judgment  after  the  sale  of  the  lands  and  the  applica- 
tion of  the  proceeds  thereof  as  here  directed.  The  decree  as  modified 
will  not  direct  Allen  to  be  put  in  the  immediate  possession  of  the 
lands.  The  rights  of  all  the  parties  under  the  decree  will  be  the 
same  as  are  secured  to  corresponding  parties  in  the  case  of  a  foreclo- 
sure of  a  mortgage  and  sale  thereunder. 

A  decree  in  accordance  with  the  decision  of  the  district  court,  with 
the  modifications  above  indicated,  will  be  entered  in  this  court.  The 
oo0tfl  of  this  appeal  are  adjudged  against  defendant. 

Modified  and  affirmed. 
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StEBLINO  y.  BoGEBBw 

Aj^peal  from  Mahmka  Oircuit  Court — Thursday^ 
Augvst  4. 

J.  A.  L,  Orookham  for  the  appellant— JT.  T.  WUliams  and  Z.  T 
FUht/r  for  the  appellee. 

Wbioht,  J.  —  Defendants  and  others  petitioned  for  a  load  to  be 
located  through  plaintiff's  land.  Plaintiff  daimed  damages.  In  the 
drcoit  oourt  he  was  allowed  a  certain  amount,  being  the  value  of  the 
land  taken,  and  now  appeals,  insisting  that  the  court  erred  in  the 
measure  of  damages  adopted. 

As  we  understand  the  record  the  oonclusionB  of  law,  upon  the  facta 
found,  were  in  strict  accord  with  the  rules  recognized  and  settled  bj 
this  court  in  2  Iowa,  288  {Henry  v.  2>.  db  P.  Co.),  and  in  1  id.  886  (8at&r 
T.  S.  db  M,  Plk.  B,  Co,)  No  question  was  nutde  as  to  the  effect  of  the 
located  road  In  leaving  plaintiff's  land  open  and  unfenced,  and  the 
duty  of  the  court  to  consider  these  facts  in  the  estimation  of 
damages. 

The  oourt  simplj  declined  to  allow  the  costs  of  a  fence  which 
might  never  be  built 

AfOrmed. 


Chapman  y.  Bamfobd  et  uw. 

AjppealfTom  Warren  District  Court — Wednesdayy 
August  31. 

Bill  in  equity  to  set  aside  a  conveyance  of  real  estate.  Decree  for 
plaintiff.  The  case  turned  entirely  upon  the  facts,  and  the  judgment 
of  the  oourt  below  was  afllrmed,  as  being  sustained  by  the  evidence 
—Wright,  J.,  delivering  the  opinion. 

7.  R,  Banwofl  for  the  appellant— PMI»|m,  QaicK  d  PhiU^  for  the 
appellee. 
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ACTION. 
Bee  Bills  and  Notes,  SO 
Waoer. 

ACTION  OF  BIGHT. 

1,  Bbootkbt.  The  plaintiff  in  an  action  of  riffht  most  recover  on  the 
strength  of  his  own  title,  and  not  the  weakneas  of  his  adversary's. 
HwrGy  Y.  8lre€t,  4St», 

2l  Claims  fob  dcfboyishsnts.  Claims  for  improvements  are  not 
properly  pleadable  by  the  defendant  in  an  action  of  rifht,  but 
only  after  the  qnestion  of  title  has  been  settled  therein  in  favor 
of  the  plaintifE:    Rev.  §  2264,  et  ieq.    WalUm  et  al.  v.  Gray,  440. 

d.  PuBADiNe :  BQUTTABLB  ISSUES.  An  answer  in  an  action  of  ri^^ht 
which  sets  up  a  tax  title,  and  asks  to  have  the  same  quieted  in 
the  defendant,  does  not  present  an  issue  or  defense  which  he  is 
entitled  to  have  tried  as  an  equitable  issue.  Id. 

ADMINISTRATOR. 
See  Default,  1. 
evidbncb,  1, 8. 
Limitation,  Statute  of,  4. 
Personalty. 

ADyjBRSB  POSSESSION. 

1.  Of  unfenced  lands:  case  followed.     The  case  of  Booth  <db 

Qraham  v.  8maU  and  Small,  25  Iowa,  177,  respectin«^the  occupancy 
and  adverse  possession  of  unfenced  lands,  followed  and  approved. 
WhaUeif  Y.  Small  d  Small,  288. 

2,  EnTBT  of  TBB8PAS8BR  :    EFFECT  OF  ON  ADVERSE  POSSESSION.     Ad- 

verse possession  of  unfenced  lands  is  not  disturbed  or  interrupted 
by  the  temporary  entry  of  one  without  any  sufficient  color  of  title. 
l!he  entry  in  such  case  is  regarded  as  that  of  a  trespasser,  and 
does  not  work  an  ouster  of  the  possession.  Id, 

ALTERATION  OP  WRITTEN  INSTRUMENT. 
Bee  Bills  and  Notes,  20, 21. 
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AMENDS^ENT. 

Pbaotics.  While  the  amendment  of  a  petition,  hy  reason  of  new 
matter  stated  therein,  might  be  good  ground  for  a  continuance 
if  defendant  is  taken  hj  surprise  thereby  or  not  prepared  to  then 
go  to  trial,  it  constitutes  no  ground  for  a  motion  to  strike  the 
£dditional  averments.    BnedHSr  et  ux.  v.  Poorba/ugh,  488. 

See  Attachmbnt,  3, 4, 5. 

ARBITRATION. 

Tdob  of  HBARiNa.  Where,  bj  consent,  a  pending  cause  was  referred 
to  arbitrators,  who  were,  by  the  order  made,  given  authority  to 
fix  the  day  for  hearing,  it  was  held,  that  this  was  not  an  absence  of 
direction  aa  contemplated  by  section  8103  of  the  Revision,  and  that 
the  arbitrators  might  rightfully  fix  the  time  of  hearing  beyond 
the  ten  days  prescribed  by  said  section  in  cases  where  there  is  an 
absence  of  direction  in  respect  thereto.    OoHntt  v.  Ifealy,  445. 

ATTACHMENT. 

1.  Atebmsnts  of  FBTrriON.    A  petition  for  an  attachment  which 

fails  to  state  that  something  is  due  from  the  defendant  to  the 
plaintiff,  and  as  near  as  practicable  the  amount  thereof,  is  insuffi- 
cient to  sustain  the  writ.  Following  Blakely  v.  Bird,  12  Iowa,  601. 
KeU&y  y.  Donnelly,  70. 

2.  IKBUFFICLBNT  OAUBB.    The  Statement  in  the  petition  for  an  attach- 

ment "  that  defendant  is  in  some  manner  about  to  dispose  of  his 
property  without  leavinp^  sufficient  remaining  for  the  payment 
of  nis  debts "  is  insufficient,  under  section  3174  of  the  Revision, 
to  warrant  the  issuing  of  the  writ.  Following  JUngtu  v.  McLeod, 
25  Iowa,  452.    Bundy  y.  MeKee,  2SS, 

8.  AMiENDifBirT.  Nor  will  an  amendment,  filed  after  the  issuing  of 
the  writ,  stating  that  defendant  is  in  some  manner  about  to  dispose 
of  or  remove  his  property  out  of  the  state,  sustain  the  writ  already 
issued.  It  shoula  have  stated  that  the  cause  alleged  existed  at  the 
time  ihe  action  was  commenced  or  the  writ  issued.  Id, 

4.  DiBCHAROB  OF  PROPBRTT :  AMBNDMBNT.    Where  in  an  attachment 

proceeding  the  special  verdict  of  the  jury  shows,  that,  at  the 
time  th«  action  was  commenced  and  the  attachment  issued,  no 
cause  of  action  had  accrued  to  the  plaintiff,  the  defendant  is 
entitled,  on  motion,  to  have  the  attached  property  discharged. 
Cramer  v,WhUe,d36. 

5.  An  amendment  filed  after  the  cause  of  action  accrued,  alleging  the 

same,  and  asking  judgment  and  a  sale  of  the  attached  property,  is 
insafflcient  to  sustain  the  original  writ.  M, 

ATTORNEY  AND  CLIENT. 
Bee  Chamfbrtt. 
JiTDOMBirr,  2. 

MORTOAOB,  1,  8. 

BILL  OF  EXCEPTIONS. 
Bee  Nbw  Tbial,  2. 
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BILLS  AND  NOTES. 

1.  Waiybb  of  NoncB  BT  INDOB8BB.    A  " wtAvet  oi  notice"  by  aa 

indoner  will  not  be  construed  to  extend  beyond  the  import  ox  tbe 
terms  used,  and  hence  constitutes  no  excuse  for  the  want  of  due 
presentment  of  the  note  to  the  maker  for  payment.  VoarM^  ▼. 
AUee  et  al,.  49. 

2.  Obligation  of  guarantor  :  dub  diligencb.    The  obligations  of 

a  guarantor  of  a  promissory  note  are,  that  he  will  pay  the  same 
if  the  maker  fails  to  pay  at  maturity,  and  the  holder  shall  use  due 
diligence  by  suit  to  collect  the  same.    Id. 

8.  Due  diligence  in  the  absence  of  special  circumstances  would,  upon 
the  fauure  of  the  maker  to  pay,  require  suit  to  be  instituted 
against  him  by  the  holder  at  the  first  regular  term  of  court,  in  the 
defendant's  venue,  after  maturity.  It  was  accordingly  hsld,  that 
failure  to  bring  such  suit  until /if  ter  two  terms  had  passed  showed 
such  a  want  of  diligence  as  that  the  warrantor  was  released.    Id, 

4.  Dbicand  and  notice  :  pleading.    Where  a  note  payable  to  order 

is  indorsed  after  due,  demand  must  be  made  and  notice  ^ven 
vrithin  a  reasonable  time  in  order  to  hold  the  indorser ;  and  m  an 
action  against  him  such  demand  and  notice  must  be  averred  in  the 
petition.    Jones  d  Go.  v.  Middleton  et  al.,  188. 

5.  Latent  infirmities  :  presentment.    Though  a  bill  of  exchange 

is  not  technically  due  until  after  presentment,  yet  an  indorsee  may 
take  it  under  such  circumstances  as  that  it  will  be  treated  as  a 
stale  demand,  and  subject,  in  his  hands,  to  the  same  equities  that 
it  would  have  been  in  the  hands  of  the  payee.  IKrit  National 
Bank  of  Newton  v.  Needham,  249. 

6.  What  amounts  to  due  diligence  in  the  presentment  of  a  bill  of 

exchange,  necessary  to  charge  the  drawer,  is  to  be  determined 
from  the  circumstances  of  each  case.    Id, 

7.  Latent  infirmitieb  :  bona  fide  holder.  In  order  to  defeat  the 
rights  of  a  bona  fide  holder  for  value,  of  a  promissory  note  which 


it  is  claimed  was  procured  by  fraud,  it  must  be  shown,  either 
directly  or  by  circumstances,  that  he  had  notice  of  such  infirmity. 
Proof  of  such  facts  and  circumstances  as  would  have  put  a  reason- 
able man  upon  inquiry  in  relation  thereto  are  not  sufficient ;  and 
an  instruction  to  that  effect  was  held  erroneous.    Lake  v.  Beed,  258. 

8.  Post  stamping  :  notice  thereof.    Where  the  holder  of  a  promis- 

sory note,  issued  without  a  stamp,  but  afterward  stamped  without 
authority,  received  it  with  notice  of  these  facts,  they  may  be  prop- 
erly pleaded  against  him  as  a  defense  in  an  action  on  the  note. 
The  case  of  BlackvoeU  v.  Denis,  23  Iowa,  63,  distinguished  from 
the  present  one.  T%e  First  National  Bank  of  uentreviUe  v. 
Dougherty,  260. 

9.  Waiver  of  want  of  demand  and  notice.    An  admission  of  lia- 

bility, promise  to  pay,  and  arrangement  for  delay  of  proceedings 
upon  the  note  by  an  indorser  thereof,  with  full  knowledge  of  the 
facts,  amount  to  a  waiver  of  proper  demand  and  notice.  Cheshire 
et  al.  V.  Taylor  et  al.,  492. 

10.  Ignorance  of  legal  rights.  Ignorance  on  the  part  of  the 
indorser  of  his  legal  rights  will  not  destroy  the  effect  of  the 
waiver  of  the  Indorser  in  such  case.  Being  fully  advised  of  the 
facts,  he  will  be  presumed  to  know  the  law.    Id' 


606 


INDEX. 


11.  Ck>N8iD]BRATi02r :  PAROL  EYiDXNCS.  Nor  Is  a  oonfiidention  neoes 
BBxj  to  support  the  waiver ;  and  the  waiver  itself  may  be  shown 
by  parol  evidence.  Id. 

Id.  FOBGBRT :  INNOCENT  HOLDER.  Where  a  person  writes  his  name 
on  a  blank  piece  of  paper,  to  be  used  for  the  purpose  of  identifying' 
his  signature,  and  the  person  to  whom  g^ven,  without  the  knowC 
I  edge  of  the  other,  writes  over  such  signature  a  promissory  note, 
which  is  negotiated  before  maturity  to  an  innocent  holder,  it  will 
be  held  that  the  instrument  is  a  forgery,  and  the  holder  not  enti- 
tled to  recovei!    Caulhins  v.  WhiOer,  495. 

13.  NoN-NEOOTiABLB :  PATABLB  IN  CURRENCY.  An  instrument,  pay- 
able "  in  currency"  is  not  negotiable  at  common  law,  nor  under 
the  statute  (Rev.  §  1797),  unless  it  is  manifest  from  the  terms  of 
the  instrument  that  such  was  the  intent  of  the  parties.  The  use 
of  the  words  "  order  "  or  "  bearer  "  will  not  alone  manifest  such 
intent.  Following  Rindskoff  Bro9,  db  Co.  v.  Barrett,  11  Iowa,  172. 
Htue  V.  HamUin  et  al.,  501. 

14  Rule  applied.  Certificate  of  deposit  in  the  following  form: 
"  Banking  house  of  P.  &  S.,  Buffalo,  February  20, 1869.  J.  McD. 
has  deposited  in  this  bank  $1,947.68,  payable  to  order  of  himself 
in  currency,  on  the  return  of  this  certificate,  with  six  per  cent 
interest  if  left  over  one  month.  (Signed)  P.  &  S."  Held,  that  the 
instrument  was  not  negotiable.  Id. 

16.  Lex  loci  :  liabilitt  of  indorser.  The  law  of  the  place  where 
the  indorsement  of  paper  is  made  will  govern  as  to  the  rights  and 
liability  of  the  indorser  and  indorsee,  rather  than  the  law  of  the 
place  where  the  instrument  indorsed  was  made.  Id. 

16.  CusTOif .  Whether  in  the  present  and  similar  cases  evidence  would 
be  admissible,  that  by  local  custom  or  law  the  word  "  currency  " 
was  used  and  understood  as  money,  qu^re.  Id. 

17.  RiOHTS  OF  ABSiQNBB.  The  right  of  an  assignee  of  a  negotiable 
instrument  to  maintain  an  action  against  any  or  all  of  the 
indorsers  or  assignors  thereof  is  not  limited  by  section  1803  of 
the  Revision.  Id. 

18.  Liability  of  indorsers  :  deicand  and  notice.  Indorsers  of  a 
non-negotiable  instrument  are  liable  to  indorsees  thereof,  without 
demand  upon  the  maker  and  notice  of  non-payment.  Id. 

19.  Sureties.  Where  a  note  is  negotiated  before  due,  without  knowl- 
edge on  the  part  of  the  person  taking  it,  that  some  of  those  pur- 
porting to  be  makers  are  in  fact  but  sureties,  they  will,  as  to  him» 
De  regarded  as  principals.    Murray  v.  Chraham  et  al.,  520. 

20.  Alteration  of  instrument  :  action.  While  the  material  alter- 
ation of  a  note  by  the  holder  thereof,  though  made  without  any 
fraudulent  intent,  for  the  purpose  of  making  it  conform  to  the 
real  intentions  of  the  parties,  will  destroy  tne  right  of  recovery 
on  the  note,  it  will  not,  it  seems,  prevent  a  recovery  in  an  action 
for  the  debt.  Id. 

21.  Alteration  by  co-maker.    The  alteration  of  a  promissory  note 

in  a  material  respect  by  one  of  several  makers  thereof,  assuming 
to  have  authority  so  to  do,  and  for  the  honest  purpose  of  making 
it  conform  to  the  o  riginal  intention  of  the  parties,  without  the 
express,  though  with  the  implied,  assent  of  the  holder,  will  not 
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prevent  a  recovery  by  the  latter  against  all  the  makers  in  an 
action  declaring  upon  the  note  as  though  in  the  form  originallj 
deliyered.    Id. 

See  EviDENCB,  10. 

Limitation,  Statute  of,  1,  2,  8. 

Pleading,  1. 

Trust. 

Usury. 

BOND. 

See  Clbrk  of  Circuit  and  District  CSourtb. 

BOOKS  OF  ACCOUNT. 

Bvidsncb.  a  book  called  a  book  of  original  entries,  which  is  lar^ly 
taken  up  with  memorandums  of  stock  purchases,  and  figurmgs 
showing  the  weight  of  cattle  and  hogs  bought  of  different  per- 
sons, though  containing  some  items  which  would  properly  fall 
under  the  head  of  charges  bv  one  person  against  others  made  in 
the  ordinary  course  of  business,  is  not  admissible  in  evidence  for 
the  purpose  of  showing  a  contract  of  purchase  of  stock  and  a 
payment  thereon,  by  a  memorandum  or  entry  thereof  made  in 
Buoh  book,  when  offered  by  the  party  making  such  entry  and  in 
his  own  interest.    Hart  v.  Livingston  et  (U.,2\l. 


CASES  IN  IOWA  REPORTS,  CITED,  FOLLOWED,  ETC. 


Abbott  V.  Striblen,  6  Iowa,  1»1.  Prom- 
issory note.    ChesMre  v.  Toifiiir^  4SSt, 

Ackiey  y.  Sexton,  S4  Iowa,  330.  Tax 
sale.    Ware  v.  Thompmn^  66. 

Ackiey  y.  Sexton,  24  Iowa.  320.  Tax 
deed.  McCready  v .  Sexioti^  856 ;  Par- 
ker V.  Sexton,  421. 

Adams  y.  Beale,  10  Iowa,  61.  Tax 
deed.    McOready  y.  Sejrtoiu,  856. 

Allen  y.  Armstrong.  Tax  deed.  Mc- 
Creiidu  v.  SexUm^  dtiQ. 

Arthur  y.  Funk,  2K  Iowa,  288.  Costs. 
Hatch  y.  Jvdil,  95. 

Bates  y.  Kemp,  12  Iowa,  99.  Pleading. 
Lauman  y.  The  County  of  Des  Moines, 
810. 

Bean  y.  BrlgKS  A  Felthauser,  4  Iowa, 
464.  Promissory  note.  ifusey.Hotn- 
hihu  SOI. 

Belllngham  y.  Bryan,  10  Iowa,  181. 
Promissory  note.  Bute  y.  fldmMin, 
501. 

Berry  y.  Boyd,  28  Iowa,  400.  Stamps. 
Wunon  y.  ReuttT,  176. 

Besslnger  y.  Dickerson,  20  Iowa,  200. 
Official  bond.    Aforpan  y.  Long,  484. 

Beyan  y.  Hayden,  18  Iowa,  122.  Eyl- 
dence.    Shafer  y.  Dean,  144. 

Blakely  y.  Bird,  12  Iowa,  601.  Attach- 
ment.   KeUey  y.  Donnelly,  70. 

Blake  y.  Grayes,  18  Iowa,  312.  Byl- 
dence.    Shafer  y.  Dtan,  144. 

Blake  y.  Grayes,  18  Iowa,  312.  Plead- 
ing.   Root  y.  ro.  Cent,  R.  R.  Cx).,  101. 

Blackwell  y.  Denie,  23  Iowa,  68. 
Stamps.    Lakey.  ReM,2SiR» 

Boardman  y.  Bourne,  20  Iowa,  134.  Tax 
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CATTLE. 
See  KsTRAY*. 
Fehcbs. 

CERTIORARL 

Circuit  court.     The  circuit  court  has  not  jurisdiction  in  certiorari 
cases.   Thompson  et  al.  ▼.  Beed  et  al,,  117 ;  Hunt  v.  Free  et  al,,  156. 


CHAMPERTY. 

Attornbt  and  client.  An  agreement  between  an  attomej  and 
his  client  that  the  attorney  shall  receive  as  a  contingent  fee  a  cer- 
tain portion  of  the  amount  recovered  against  the  other  partj,  is 
not  void  as  being  champertous.  The  case  of  Boardman  db 
Brown^ 
one. 


%  V.  Tliompson,  25  Iowa,  4S7,  distinguished  from  the  present 
McDonald  v.  The  Chicago  AN.  W.  B.  B.  Oo.,,nO, 
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CIRCUIT  COURT. 

1.  Makdakus.  The  drcait  court  has  jurisdiction  in  mandamus  pro- 
ceedings, a  proceeding  of  this  cliaracter  bein£^  held  to  be  "  a  civil 
action  at  law "  within  the  meaning  of  section  4,  act  of  April  3, 
1868.    Brousn  v.  Crego,  Treasurer,  321. 

%  Bulbs  :  pbacticb.  The  circuit  court  has  power  to  prescribe  and 
enforce  a  rule  to  the  effect  that  if  the  appellant,  in  an  appeal  from 
a  judgment  of  a  justice,  fails  to  haye  filed  a  transcript  bj  the 
oecona  day  of  the  term,  that  then  the  appellee  may  file  such  tran- 
script and  the  appeal  bond,  and  have  the  judgpnent  of  the  justice 
affirmed  against  me  appellant  and  his  sureties.  Pinder$  t.  Yager, 
468. 

8.  The  filing  contemplated  by  such  a  rule  is  not  effected  by  delivering 
the  transcript  to  the  derk  without  payment  or  security  of  the 
filing  fee.  M. 

See  Ckrtioraiu. 

JUBTICB  OF  THB  PkACB. 


CLERK  OP  DISTRICT  AND  CIRCUIT  COURTS. 

!•  Official  bond:  surbties.  Money  paid  to  a  derk  of  the  district 
and  circuit  court  upon  a  judgment  recorded  in  his  office  is  received 
by  him  in  virtue  of  his  office ;  and  upon  his  failure  to  pay  over 
the  money  to  the  judgment  creditor,  a  recovery  may  be  had 
therefor  against  him  and  his  sureties,  in  an  action  on  his  offid&l 
bond.    Morgan  v.  Long  e$  cU.,  434. 

%  Thus  held,  where  he  deposited  money  so  received  with  a  private 
banker  who  failed.  Id. 


CONSTITUTIONAL  LAW. 

Spbcial  laws:  ai£EKD1£Ent  of  citt  chaktsrs.  Section  1141  of  the 
Revision,  providing  for  the  amendment,  by  any  town  or  city,  of 
its  charter  or  act  of  incorporation,  is  not  in  conmct  with  article  8, 
section  30  of  the  state  conBtitution,  prohibiting  the  legislature 
from  passing  local  or  special  laws  for  the  incorporation  of  towns 
and  cities.     Von  Phxd  v.  Hammer  et  ttx,,  222. 

CONTEMPTS. 

L  Habeas  corpus  :  disobedience  of  bubpceka  :  jt78TICB  of  thb 
PEACE.  Under  section  4038  of  the  Revision,  a  justice  of  the  peace 
has  power,  upon  the  application  of  a  person  desirous  of  obtaining 
the  affidavit  of  another,  to  require  tne  appearance  of  the  latter 
before  him  by  a  subpcena  issued  for  that  purpose ;  and  a  refusal 
to  obey  a  subpcena  of  the  justice  thus  issued,  or  to  answer  when 
brought  before  him,  is  a  contempt  of  his  rightful  authority,  for 
whicn  the  person  refusing  may  be  committed  by  the  justice. 
Bobbv.  McDonald,  mi, 

S.  Nor  is  it  any  sufficient  excuse  for  the  witness,  nor  does  it  furnish 
any  ground  for  releasing  him  from  such  commitment  on  habetu 
corpus,  that  the  affidavit  desired  by  the  party  at  whose  instance 
tiie  subpoena  was  issued  would  not  be  legally  admissible  in  the 


INDEX.  615 

proceedings,  pending^  in  another  forum,  for  wliich  it  is  sought  or  in 
which  it  is  desired  to  be  used.  Of  this  the  witness  or  person  sub- 
poenaed has  no  right  to  judge.    Williams,  J.,  dissenting.  Id, 

8.  The  rule  recognized,  that  the  writ  of  habeas  corpus  does  not  lie  hj 
one  court  to  examine  or  review  the  proceedings  of  another  in 
cases  of  commitments  for  contempt,  except  in  cases  where  the  pro- 
ceedings leading  to  such  commitment  are  so  grossly  defective 
as  to  render  them  void.  Id. 

CONTINUANCE. 

IhflCRBTiOK.  The  action  of  the  court  below  in  overruling  a  motion 
for  a  continuance,  based  upon  the  ground  of  surprise,  occasioned  by 
an  amendment  of  the  pleadings  by  the  opposite  party,  will  not  be 
disturbed  unless  it  appears  that  the  discretion  confided  to  the 
court  in  such  cases  has  been  abused.    SnedUcer  v.  Poorhaugh,  488. 

CONTRACT. 

1.  CoiTBTRUCTiON  OF.    In  construinp^  a  contract  and  for  the  purpose 

of  getting  at  the  intention  of  the  parties,  their  situation  and  all 
the  circumstances  surrounding  the  transaction  may  be  considered. 
(hrbeU,  Adnvr,,  v.  BerryhiU,  167. 

2.  BuLE  AFPLiBD :  VENDOR  AND  VENDEE.    A  contract  for  the  sale  and 

conveyance  of  an  interest  in  certain  mining  property  in  Montana 
territory,  after  statins  the  fact  of  sale,  its  terms,  and  a  description 
of  the  property,  stipulated,  tliat  upon  the  payment  of  certain  notes, 
given  for  the  purchase-money  by  the  vendees,  the  vendor  would 
execute  to  them  "  a  good  and  sufficient  deed  **  for  the  property. 
The  title  to  the  property  afterward  became  lost,  and  the  claims 
abandoned,  by  the  failure  of  those  interested  therein  to  keep  alive 
the  same  by  working  them  in  accordance  with  the  miners'  rules  in 
that  region.  Heldt  it  appearing,  under  the  application  of  the  above 
rule,  tmit  the  parties  only  intended  the  sale  and  conveyance  of  a 
mere  possessory  right  or  miners'  claim,  that  the  covenant  to  convey 
contained  in  the  contract  did  not  amount  to  a  warranty  of  title ;  that 
the  vendor  thereunder  was  only  bound  to  execute  a  deed  for  the 
interest  he  possessed  at  the  time  of  the  contract ;  that  he  was  not 
bound  to  protect  and  keep  alive  his  interest  in  the  claim  by  having 
the  same  worked  in  accordance  with  the  miners'  rules ;  and  that  the 
loss  of  the  title,  by  reason  of  the  failure  of  the  vendees  and  others 
interested  to  thus  keep  it  alive,  constituted  no  defense  to  an 
action  on  the  notes  given  for  the  purchase-money.  Id, 

8.  Chattel  mortgage  :  replevin.  S.  contracted  to  sell  and  deliver 
for  Q.  $650  worth  of  property,  to  be  prepared  and  furnished  him  by 
G.,  and  to  collect  and  pay  over  to  the  latter  the  money  arising  from 
the  sales,  which  should  be  made  to  none  but  responsible  parties. 
S.  under  this  agreement  sold  $675  worth  of  property,  and  collected 
all  of  the  same  except  $56.  Of  this  latter  sum  S.  attempted 
without  success  to  collect  a  portion,  but  as  to  the  remainder  of  this 
balance  he  made  no  effort  to  collect.  G.,  claiming  that  S.  had 
not  complied  with  his  contract,  took  possession  of  some  chattels 
mortgaged  to  him  by  S.  as  security  for  his  performance  of  the  con- 
tract, and  thereupon  S.  instituted  an  action  of  detinue  to  recover 
the  chattels.  Heldy  that,  no  sufficient  excuse  appearing  for  the 
failure  of  S.  to  make  an  effort  to  collect  all  of  the  balance  remain- 
ing unpaid,  he  was  not  entitled  to  recover.    8coU  v.  Glaze,  168. 
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4  CtoHDrnoy  against  abbignmibnt  :  yEin>OB  ahb  txndbb.  Wheze 
a  contract  for  the  sale  of  real  estate  stipulated  that  no  asslgmnent 
of  the  premises  should  be  valid  unless  the  same  should  be  indorsed 
on  the  contract  and  countersigned  bj  the  vendor,  it  was  held,  that 
tUs  provision  being  for  the  ^nefit  of  the  vendor,  he  alone  could 
insist  upon  its  enforcement,  or  object  that  an  assignment  was  void 
because  it  was  not  complied  with.     Wilson  v.  JReuter  et  d,,  176. 

5.  Jurisdiction.  The  contract  in  the  present  case  (being  one  for  the 
grading  of  a  railroad)  contained  a  provision  to  the  effect,  that,  if 
any  disputes  arose  during  the  execution  of  the  contract,  the  engi- 
neer should,  in  all  cases,  decide  such  question,  and  that  his  esti- 
mates and  conclusions  should  be  final  and  conclusive.  ^4sM,that 
this  did  not  constitute  the  engineer  the  final  umpire  to  determine 
mixed  questions  of  law  and  of  fact  that  miglit  arise,  nor  prevent 
a  recovery  bv  the  plainti^  in  the  present  action.  Jemmiwnetal. 
V.  Gray  et  cU.,  537. 

C  For  grading  railroad:  conditions.  Where  a  contract  for  the 
g^ding  of  a  railroad  provided  that  the  engineer  should  in  all 
cases  determine  the  amount  and  cla:»8ificatlou  of  work  done,  that 
all  work  should  be  done  to  his  satisfaction,  and  he  should  decide 
every  question  that  might  arise  relative  to  the  proper  understand- 
ing of  the  contract,  and  that  his  decision  should  be  conclusive  and 
binding  upon  the  parties,  it  was  held,  where  the  contractors  for 
whom  the  work  was  performed  and  the  ene^ineer  refused  to  take 
estimates,  that  the  other  party  might  have  the  work  estimated  by 
an  engineer  employed  by  him  for  that  purpose,  and  that  his  evi- 
dence in  respect  thereto  was  admissible,  for  the  purpose  of  showing 
the  amount  of  work  done,  in  an  action  to  recover  therefor.  Craw- 
ford V.  Wolf,  Carpenter  db  ATigle,  567. 

7.  Absignmbnt  of  :  bvidbnce.  The  fact  that  an  assignment  to  a  third 
party  of  a  contract  for  the  performance,  by  the  assignor,  of  labor 
requiring  skill  and  proficiency,  was  made  and  acted  under  with 
the  permission  of  the  party  for  whom  the  labor  was  to  be  per- 
formed, may  be  properly  established  by  facts  and  circumstances 
showing  his  assent  tnereto ;  and  evidence  of  facts  tending  to  show 
such  assent  is  admissible.  Id. 

8L  Consideration  :  promissory  note.  A  promissory  note  imports  a 
sufiicient  consideration,  and  the  onus  is  on  the  party  avemng  the 
contrary.  The  First  N<U.  Bank  of  Cedar  Rapids  v.  Hurf^  db 
Bro.,  579. 

See  Railroad  Sl'bcriftion. 

Damages,  6. 

School  Order. 

Replevin,  1, 2. 

Frauds,  Statute  of. 

CONVEYANCE. 

L  Construction;  railroad:  right  of  way.  Conveyance  to  a 
railroad  company  in  the  following  form :  *'  Know  all  men  by 
these  presents,  that  we,  Lewis  Barlow  and  Ruth,  his  wife,  of,  etc., 
for  the  consideration  of  one  dollar  in  hand  paid  by  the  M.  k  M. 
R.  R.  Co.,  do  hereby  grant  and  convey  unto  the  said  R.  R.  Co.  the 
following  piece  or  tract  of  land  in  Polk  county,  in  the  state  of  Iowa, 
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and  particolarly  described  as  follows :  A  strip  of  land  throug^h  the 
south-west  quarter  of  section  number  six,  township  number  ser- 
entj-eight,  north  of  range  number  twenty-three,  one  hundred  feet 
in  width,  being  tifty  feet  on  either  side  of  the  center  line  of  said 
road  of  said  company,  as  located  or  to  be  located  by  its  engineer, 
for  the  construction  of  said  road  from  Iowa  city  to  Des  Moines ;  to 
have  and  to  hold  the  same  unto  the  said  railroad  company  forever ; 
provided,  that,  in  case  said  company  do  not  construct  their  road 
through  said  tract,  or  shaU,  after  construction,  abandon  the  route 
through  said  tract,  the  same  shall  revert  to  and  become  the  prop- 
erty of  the  grantors.  And  the  said  Ruth  hereby  relinquishes  her 
rignt  of  dower  in  the  tract  herein  conveyed."  It  was  contended 
that  this  was  a  deed  in  fee,  and  void,  as  such,  for  uncertainty  of 
description.  Held,  in  view  of  the  intention  of  the  parties,  as  gath- 
ered from  the  language  of  the  entire  instrument,  construed  with 
reference  to  the  situation  of  the  parties  and  property,  and  apply- 
ing the  rule  that  a  contract  should  be  so  construed  as  to  uphold 
rather  than  defeat  it,  that  the  deed  operated  as  a  conveyance  of 
a  right  of  way,  simply,  and  was,  therefore,  valid.  BarUno  v.  The 
Chicago,  Bock  Idand  d  FoGific  B,  B.  Co.,  276. 

8.  Railroad  :  right  of  way  :  basement  :  non-user.  It  was  further 
Jield,  that  the  right  of  way  thus  conveyed,  though  before  occu- 
pancy, was  not  a  mere  chose  in  action,  but  an  interest  in  the  land, 
whicn  passed  to  the  plaintiff  upon  the  purchase  by  and  convey- 
ance to  it  of  all  the  rights,  titles,  interests  and  franchises  of  tne 
said  M.  &  M.  railroad  company,  such  purchase  and  conveyance  bein^ 
for  the  purpose  of  constructing  and  operating  the  same  line  of  roaa 
that  the  said  M.  &  M.  K.  K.  (%.  was  organized  to  construct.  Id, 

8.  It  was  also  ?ield,  that  the  right  of  way  in  question  was  not  for- 
feited or  lost  by  a  failure  to  occupy  it  for  a  period  of  thirteen 
years,  growing  out  of  delay  in  the  construction  of  the  road.  The 
rule  recognized,  that  mere  non-user  of  an  easement  of  this  char- 
acter, acquired  by  deed,  will  not  operate  to  defeat  or  impair  the 
right.  Id. 

4.  Blanks:  delivery.    Where  the  grantor  in  a  deed  omitted  the 

name  of  the  grantee,  not  knowing  his  full  name,  and  left  a  blank 
therefor,  and  the  deed  in  this  condition  was  delivered  by  him  to 
the  grantee,  who,  thereafter,  by  his  attorney,  filled  the  blank  with 
his  name,  and  the  grantor,  afterward,  ratified  the  transaction  br 
bringing  suit  for  the  consideration  agreed  to  be  paid  for  the  deed, 
it  was  ?uld,  that  this  was  a  sufiicient  execution  and  delivery  of 
the  deed.    Devin  v.  Uimer,  297. 

5.  Breach  of  covenants  :  reformation  of  deed  :  equity.    Where 

in  an  action  for  damages  for  breach  of  covenants  in  a  deed  the 
defendant  pleads  as  a  defense  that  there  was  a  mistake  in  the 
conveyance  as  to  the  quantity  of  land  intended  to  be  conveyed,  and 
asks  a  reformation  of  the  conveyance  accordingly,  he  -will  not  be 
relieved  unless  he  clearly  establishes  the  mistake  by  evidence  of 
the  most  satisfactory  character.    McTticker  V.  Taggart,  478. 

C.  Good  consideration,  A  conveyance  executed  upon  the  consid- 
eration of  natural  love  and  affection  is  good  between  the  parties, 
and  all  others,  except  subsequent  purchaser  (without  notice)  and 
creditors.    Mercer  et  al.  v.  Mercer  et  al.,  557. 

7.  Executory  contract.  While  a  voluntary  executory  contract  to 
convey  between  parent  and  child  will  not  be  enforced  as  againat 
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other  children  of  the  same  parent,  it  wiU  not  be  disturbed^  after 
it  has  become  executed  hy  the  execution  of  a  oouTeyanoe,  on  tiie 
ground  that  there  was  no  consideration  therefor.  Id, 

8b  Dkliyert.  When  the  evidence  in  such  case  showed  that  the 
grantees  were  present  when  the  conveyance  was  executed,  and 
that  immediately  thereafter  they  passed  into  their  hands,  and 
that  it  was  the  intention  of  the  grantor,  when  he  executed  them, 
that  they  should  be  thus  delivered,  it  was  held  there  wu  a  suf- 
ficient delivery.  Id, 

9.  Btamps.    It  was  further  held  that  a  voluntary  conveyance  of  this 

character  required  no  revenue  sta&p.  Id. 

10.  SUBSBQUENT  STAMPING  BT  ORANTEB.  But  if  a  Stamp  Were 
deemed  necessary,  it  might  be  properly  attached  by  the  grantees, 

Sursuant  to  the  direction  and  authority  of  the  grantor,  though  he 
led  before  this  authority  was  executed.  Id. 

CORPORATION,  MUNICIPAL. 

1.  Public  squARB.  A  public  square  of  a  city  is  held  by  a  corpora- 
tion in  trust  for  the  public,  and  cannot  be  sold  on  execution 
against  the  city  for  its  general  indebtedness.  Bamom  v.  Bo(U,  ^ 

9.  Strbet  railways:  license.  The  grant  of  an  exclusive  right, 
by  city  ordinance,  to  a  street  railway  company,  to  construct,  oper- 
ate and  maintain  over  the  streets  of  the  city  a  street  railway  for 
the  carriage  of  passengers,  containing  no  provision  in  relation  to 
the  payment  of  any  fee  or  license,  does  not  exempt  the  company 
from  paying  a  license  fee  provided  by  a  prior  ordinance  to  be 
paid  by  all  persons  engaged  in  carrying  passengers.  The  State 
for  the  uae,  etc.,  v.  Serod,  123. 

8.  Railroad:  right  of  way  over  streets.  By  a  section  of  an 
ordinance  of  the  city  council  of  Des  Moines,  the  right  of  way 
was  granted  to  a  railway  company,  with  the  right  to  construct  its 
road  over  and  across  certain  streets,  "  on  the  grade  of  the  city  or 
such  grade  as  may  be  agreed  upon."  Held,  that  the  company 
were  limited  to  the  grade  established  by  the  city  unless  it  were 
shown  that  some  other  grade  had  been  agreed  upon.  SltUten  y. 
The  Dee  Moines  VaUeyB.  B.  Co,,  148. 

4.  Right  to  construct  railway  bridge  :  damages  to  lot  owner. 
By  another  section  of  the  ordinance  it  was  ordained,  "  that  the 
right  to  build  and  operate  a  railrocul  bridge  on  Market  street  over 
and  across  the  Des  Moines  river,  in  the  city  of  Des  Moines,  is 
hereby  granted  to  the  D.  V.  R.  R.  Co.,  provided  said  company 
build  or  cause  to  be  built  a  railroad  bridge  across  said  river 
within  five  years."    Held  : 

1.  That  the  limitation  contained  in  the  first  section  as  to  con- 
struction of  the  road  in  accordance  with  the  grade  of  the 
streets  did  not  apply  to  the  bridge,  and  that  oy  the  ordi- 
nance no  reouirement  attached  thereto,  except  the  implied 
one  that  it  sliould  be  built  in  a  proper  manner,  with  ordi- 
nary skill  and  care. 

8.  That  the  right  to  build  and  operate  the  bridge  being  certain, 
it  carried  with  it  all  the  incidental  rights  and  powers  neces- 
sary to  the  efficacious  enjoyment  thereof,  including  the  right 
to  construct  necessary  and  suitable  approaches  to  the  bri^;«k 
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8.  That  it  was  competent  and  within  the  rightful  power  of  the 
citj  council  to  grant  the  rights  conferred  hjr  the  ordinance. 

4,  That  the  construction  of  the  bridge  and  approaches  being 
thus  authorized,  the  railroad  company  were  not  liable  for 
consequential  damages  resulting  therefrom  to  a  lot  owner, 
in  front  of  whose  property  an  embankment  had  been 
thrown  up  in  the  proper  construction  of  the  bridge  and 
approaches.  Id. 

5.  DxTTT  TO  KEEP  SIDEWALKS  IN  REPAIR.     The  obligation  of  a  lot 

owner  in  building  his  house  to  the  line  of  a  street,  to  so  execute 
the  work  as  to  save  the  city  from  harm,  and  his  consequent  liar 
biUty,  not  only  to  the  city,  but  to  individuals,  for  injuries  sus- 
tained by  his  neglect  in  this  respect,  does  not  relieve  the  city 
from  its  duty  to  keep  its  sidewalks  in  a  passable  and  safe  condi- 
tion, and  to  place  the  requisite  guards  around  places  of  danger, 
nor  its  liability  for  injuries  resulting  to  an  individual  from  its 
failure  so  to  do.    Rowea  v.  WUUams  et  al,,  210. 

6.  LlABILITT    FOR  INJURIES:  DEFECTIVE  SIDEWALKS  AND   STREETS: 

NOTICE.  Where  a  city,  by  its  charter,  is  vested  with  control  over 
its  streets  and  alleys,  with  power  to  cause  sidewalks  to  be  paved, 
such  powers  are  accompanied  with  the  obligation  on  the  part  of 
the  city  to  keep  those,  the  improvement  of  which  has  been 
undertaken  and  thrown  open  to  the  public  use,  in  such  a  state  of 
repair  as  to  be  reasonably  safe  for  persons  traveling  or  passing 
over  the  same ;  and  if  an  individual,  without  fault  on  his  part, 
is  injured  by  neglect  or  failure  of  the  city  in  this  respect,  he  may 
recover  damages  therefor  against  the  city.  Id. 

7.  But  it  seems,  that  for  injuries  resulting  from  an  obstruction,  or 

dangerous  place,  in  a  sidewalk  made  or  caused  by  an  individual, 
the  city  would  not  be  liable  unless  it  had  notice  of  the  defect, 
and  a  reasonable  time  to  remedy  the  same.  Id. 

8.  Whether  such  notice  to  a  tax  paying  inhabitant  of  the  dty  would 

be  notice  to  the  city,  under  this  rule,  quere.  Id. 
8.  Grading  OF  streets  :  liability  for  injuries  resulting  there- 
from.    If  a  city,  in  gradiuff  its  streets,  causes  the  work  to  be 
done  in  a  careful  and  skillful  manner,  it  will  not  be  liable  for  in- 
juries to  property  resulting  therefrom.    EUis  v.  lavoa  City,  229. 

10.  If,  on  the  other  hand,  the  work  is  done  in  an  unskillful  manner, 
it  would  be  liable  for  such  injuries.  It  was  accordingly  Ae^,  that 
if  the  city,  in  filling  a  street  to  bring  it  up  to  the  established  grade, 
whereby  it  was  raised  above  the  lot  of  plaintiff,  constructed  unskill- 
ful and  insufficient  gutters,  by  reason  of  which  the  water  was  caused 
to  flow  from  the  street  on  to  the  premises  of  plaintiff,  it  would  be 
liable  for  injuries  to  the  property  resulting  therefrom.  Id, 

11.  Parol  contracts.  A  municipal  corporation  may  contract  by 
parol  through  its  agents,  notwithstanding  section  1184  of  the  Re- 
vision, which  merely  defines  how  the  oi^er  to  contract  shall  be 
made  and  evidenced  when  directed  by  the  council,  and  is  not  a 
limitation  on  its  power  to  contract  otherwise.  Ths  OUy  of  i9»- 
dianola  v.  J<mes,  282. 

See  Constitutional  Law. 

Highway,  9, 10. 

School  Order,  1. 

Taxes  and  Tax  Sale,  1. 
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COSTS. 


1.  DzflCitKTiON.    A  plaintiff  who  reooveni  in  his  action  is  not,  as  a 

matter  of  law,  entitled  to  full  costs.  There  may  be  drcomstances 
Jnstif  Ting  an  equitable  apportionment  thereof  by  the  court.  HtUeh 
T.  Jvdd,  95. 

2.  Appobtionment  of  :  pjracticb.    An  order  apportioning  costs  will 

not  be  disturbed  in  the  absence  of  a  showing  of  the  facts  and 
circumstances  of  the  case  upon  which  the  court  below  acted  in 
making  the  order.    Brinck  v.  Neiweg,  444. 

CRIMINAL  LAW. 

!•  HuBDBB :  INDICTMENT.  The  StcUe  T.  MeCarmick,  27  Iowa,  402, 
holding  that  to  constitute  a  good  indictment  for  murder  in  tiie 
first  degree  it  must  be  charged  not  only  that  the  assault,  but  that 
the  kiUing,  was  willful,  deliberate  and  premeditated,  followed. 
The  StcUe  v.  K/Muse,  118. 

2.  The  State  t.  BayU,  28  Iowa,  522,  holding  that  it  is  prejudicial 
error  to  put  the  defendant  on  trial  for  murder  in  the  nrst  degree 
under  an  indictment  that  is  only  good  for  murder  in  the  second 
degree,  though  he  be  convicted  for  only  the  lesser  offense,  fol- 
lowed. Id. 

8.  Evidence  :  waiver  of  rights.  In  a  criminal  prosecution  for  a 
felony,  the  defendant  may  waive  the  right,  secured  by  the  consti- 
tution, to  be  confronted  with  the  witnesses  against  him,  and  con- 
sent that  the  testimony  of  the  witnesses  taken  down  in  a  former 
trial,  based  upon  the  same  facts,  may  be  read  as  evidence  to  the 
jury  as  a  substitute  for  the  oral  testimony  and  presence  of  the 
witnesses.     The  Stale  v.  PaUon,  193. 

4.  Practice.  That  the  person  who  read  the  testimony  to  the  jury 
was  not  sworn  to  do  so  correctly  cannot  be  urged  as  an  objectionp 
where  no  such  objection  was  raised  at  the  time,  and  no  prejudice 
is  shown.  Id. 

5  Conflicting  evidence.  A  judgment  of  conviction  will  not  be 
disturbed  on  the  ground  that  the  verdict  is  against  the  evidence, 
when  the  testimony  is  conflicting  and  nicely  Glanced.  Id, 

6.  Indictment:  grand  jury:  practice.    The  mere  presence  of  a 

bailiff  of  the  court  in  attendance  upon  the  grand  jury  during  their 
investigation  of  a  criminal  charge  is  not  a  sufficient  ground  of 
objection  against  the  indictment,  if  he  were  not  present  when  the 
question  was  taken  upon  the  finding  of  the  indictment.  The  State 
V.  KimbaU,  267. 

7.  But  if  it  were,  it  seems  that  it  comes  too  late  after  verdict,  as  it 

should  have  been  raised  by  motion  to  set  aside  the  indictment.  M. 

8.  Objections  to  grand  jurors:  practice.    A  judgment  against 

the  defendant  in  a  criminal  prosecution  will  not  he  revered  on 
the  ground  that  one  of  the  names  upon  the  list  of  grand  jurors, as 
drawn,  does  not  appear  upon  the  list  returned  by  the  judges  of 
election  for  that  year,  when  it  is  not  shown  but  that  the  proper 
steps  were  taken  by  the  court  below  to  correct  this  error,  and  thus 
have  impaneled  a  legal  grand  jury.     The  State  v.  Hart,  268. 

9.  It  seems  that  an  objection  of  this  character  cannot  be  taken  advan- 

tage of  by  demurrer  to  the  indictment,  but  must  be  ndsed  by  chal- 
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lenge  to  tlie  panel  of  the  grand  jury,  under  section  4611,  et  uq^ 
of  Uie  Revision.  Id, 

10.  Indictment  for  labcbnt.  The  objection  that  an  indictment  for 
the  larceny  of  certain  property,  including  a  wagon  and  harness, 
is  defective,  because  the  value  of  these  two  pieces  are  stated 
together,  is  not  well  founded.  Id, 

11.  Eyidbncb.  There  is  no  error  in  the  rejection  of  an  offer  to  prove 
in  a  prosecution  for  larceny,  by  a  witness  for  the  defense,  that  the 
acts  of  the  defendant,  while  at  the  house  of  the  witness,  "  were 
such  as  to  show  that  it  was  not  his  intention  to  steal  the  prop- 
erty."    Such  an  offer  is  too  indefinite.  Id. 

12.  Dbunkbnnesb.  Nor  is  there  any  error  in  the  exclusion  of  evi- 
dence offered  by  the  defendant  in  such  a  prosecution,  to  the  effect 
that  he  had  been  drunk  on  prior  occasions,  and  that  while  in  this 
condition  he  was  deprived  of  reason.  Id, 

18.  Good  conduct  of  fbisoner.  Evidence  of  the  good  conduct  of  a 
prisoner  while  in  confinement  is  not  admissible  as  l^ending  to 
establish  his  innocence.  Id. 

14.  Oncb  in  jbopabdy:  dischabgb  of  jurt.  The  discharge  of  the 
jury,  in  a  criminal  prosecution,  on  the  ground  that  they  are  not 
able  to  agree,  is  a  matter  for  the  sound  discretion  of  the  court, 
and,  when  not  abused,  will  not  work  a  discharge  of  the  prisoner 
on  the  ground  that  he  has  been  put  in  jeopardy.  The  State  v. 
Vaughan,  286. 

15.  Error  without  prejudice.  That  the  prisoner  was' not  present 
in  such  case  when  the  jury  were  brought  into  court,  and  tuat  the 
names  of  the  jury  were  not  called,  as  provided  by  statute,  will 
not  operate  to  reverse  the  case,  when  it  appears  that  no  prejudice 
could  have  resulted  to  the  prisoner  from  the  irregularity.  Id. 

16.  Change  of  yenub:  amendment  of  certificate.  Where  a 
change  of  venue  had  been  ordered  in  a  criminal  prosecution,  and 
the  papers  forwarded  to  and  received  by  the  court  of  the  county 
to  wkich  the  change  was  taken,  it  was  held  not  erroneous  to  per- 
mit the  clerk  of  the  coMrtfrom  which  the  change  was  taken,  and 
who  was  present  at  the  court  of  the  county  to  which  the  change 
was  taken,  on  the  calling  of  the  case  for  trial,  to  so  amend  his 
certificate  attached  to  the  transcript  as  to  show  the  fact  that  it 
contained  the  original  papers,  which  he  had  omitted  to  state  in 
his  certificate  as  ori^nally  made.     The  State  v.  Gibson,  296. 

17.  Jury.    It  was  further  Tield,  that  the  taking  with  them  by  the  jury, 

upon  their  retirement  to  consider  their  verdict,  the  papers  in  tlie 
case,  including  the  information, transcript  from  the  justice  before 
whom  the  prosecution  was  originally  commenced,  transcript  on 
the. change  of  venue,  including  the  aiiidavits  for  the  change, 
would  not  work  a  reversal  of  the  case,  when  it  was  not  shown 
that  any  of  the  jurors  examined  the  papers,  nor  that  any  preju- 
dice resulted  to  the  defendant.  Id. 

18.  Venue  :  evidence.  In  a  prosecution  for  an  assault  and  battery, 
it  is  not  necessary  to  prove  the  township  in  which  the  assault  was 
committed.    It  is  sufilcient  to  prove  the  county.  Id. 

19.  Intent  :  drunkenness  :  burglary.  While  the  criminal  intent 
to  commit  the  crime  of  breaking  and  entering  a  dwelling-house 
in  the  night  time,  with  intent  to  commit  a  larceny,  might  sufll- 
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dentlr  exist  in  the  mind  of  a  drunken  perBon,  and  while,  in  auch 
ease,  nis  drunkenness  would  be  no  excuse,  yet  if  his  intoxication 
was  such,  that,  under  the  influence  thereof,  he  entered  the  house 
with  no  intent  to  commit  crime,  then  he  would  not  be  guiltj  of 
the  crime  charged.     The  State  v.  BeU,  316. 

90.  The  law  does  not  necessarily  imply  the  criminal  intent  in  a  prose- 
cution of  this  character  from  the  simple  fact  of  breaking  and 
entering ;  but  whether  he  had  the  intent  charged,  or  whether  he 
was  capable,  in  his  intoxicated  condition,  of  forming  any,  are 
qaosfiions  of  fact  for  the  jury.  Id, 

See  Ihtoxicatdto  Ln^uoB. 
CUSTOM. 
See  BiLLB  Ain>  Nom,  15. 

DAMAGES. 

L  Mbabukx  ot  :  nr  LAino  bxchakox.  The  measure  of  damages  in  an 
action  for  breach  of  contract  for  the  exchange  of  lands,  where  the 
plaintiff  has  conveyed  that  which  he  agreed  to  convey,  is  the 
value  of  the  land  which,  by  the  contract,  he  was  to  receive  from 
the  defendant.    Demn  v.  Jaimer,  297, 

2.  BxcxssiVB.  The  court  refused  in  the  present  case  (which  was  an 
action  for  damages  for  permanent  injuries  to  the  plaintiff,  caused 
by  falling  into  an  excavation  for  a  building,  while  passing  along 
the  sidewalk,  in  which  an  opening  had  been  made),  to  d&urb  a 
verdict  for  $7,000  against  the  city,  on  the  ground  that  it  was 
excessive.    RaweU  y.WiUiama  ei  cU.,  dlO. 

8.  Mbabubb  of.  The  rule  that  the  measure  of  damages  for  the  non- 
delivery of  personal  property  contracted  for,  where  the  price  is  not 
paid  before  delivery,  is  the  difference  between  the  contract  price 
and  the  market  value  at  the  time  and  place  stipulated,  will  govern 
In  all  cases  where  no  express  stipulation  enters  into  the  contract 
itself  to  vary  this  rule.    Jemmuan  et  al.  v.  Oray  et  al.,  687. 

4,  Spbculativb   damaobb.    In  arriving  at  the  amount  of  damages 

under  this  general  rule,  the  jury  are  confined  to  the  alKual  condi- 
tion of  the  market  and  prices  at  the  stipulated  time  for  delivery ; 
and  they  cannot  consider  the  conjectural  or  probable  result  upon, 
the  market  and  prices  which  might  have  resulted  if  the  party 
claiming  damages  had  gone  into  the  market  to  buy  there  the 
property  which  the  other  party  failed  to  deliver.  Id. 

5.  Instbuction.    In  an  action  wherein  damages  were  claimed  by 

defendants  for  the  non-delivery  of  property  contracted  for,  the 
defendants  asked  the  following  instruction :  "  Defendants  are  not 
to  suffer  loss  by  reason  of  any  fault  or  failure  of  plaintiffs,  but  they 
are  to  be  made  whole  in  an  allowance  of  damages ;  and  the  jury  are 
to  take  into  consideration  all  the  circumstances ;  and  to  allow  the 
defendants  such  sum  as  in  their  opinion  will  protect  them  from 
the  direct  consequences  of  plaintiffs'  failure,  if  any."  Held,  that 
the  instruction  was  properly  refused,  as  it  furnished  no  rule  for  the 
estimation  of  damages,  and  because  it  would  have  had  a  tendency  to 
mislead  the  jury  into  supposing  that  it  was  their  province  to  deter 
mine  the  amount  of  damages  without  regard  to  legal  rules.  Id, 
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0.  Ln^inDATBD  DAKAOBS :  coimiACT :  quAiTTmi  MEBurr.    Where  ft 

contract  for  the  delivery  of  a  large  number  of  railroad  ties  pro- 
vided that  monthly  eetimates  should  be  made  by  the  engineer  of 
the  road  of  the  ties  delivered,  and  that,  upon  presentation  of  such 
estimate,  certified  by  said  engineer,  the  defendants  were  to  pay  the 
same  to  plaintiff,  less  ten  per  cent,  which  was  to  be  retained  as 
security  for  the  completion  of  the  contract ;  and  it  further  pro- 
vided, that  when,  in  the  opinion  of  said  engineer,  the  contract  had 
been  fully  performed  on  the  part  of  the  plaintiff,  and  the  same  vna 
•  certified  by  the  said  engineer  in  writing,  together  with  his  esti- 
mates aforesaid,  then  defendants  should,  within  twenty  days  after 
the  receipt  of  such  9ertificate,  pay  to  the  plaintifis  the  sum  which, 
according  to  the  contract,  was  due,  it  was  held,  in  an  action 
wherein  damages  were  claimed  for  the  failure  of  plaintiffs  to 
deliver  the  full  amount  contracted  for : 

1.  That  the  ten  per  cent  reserved  on  the  amount  delivered,  as 
provided  by  the  contract,  should  be  treated  as  a  penalty 
securinf^  the  damages  actually  sustained  by  the  breach,  and 
not  as  hquidated  damages. 

2.  That  the  plaintiffs  were  not  debarred  by  the  terms  of  the  con- 
tract from  recovering  on  the  qtuMium  fneruU  for  the  tie«  ' 
actually  delivered  by  them.  Id. 

7.  Mabkbt  taluk.    The  fact  that  the  number  of  ties  which  plaintiff 

failed  to  deliver  could  not  have  been  purchased  for  immediate 
delivery  at  the  time  and  place  when  and  where,  by  the  terms  of 
the  contract,  they  were  to  be  delivered,  would  not  of  itself  estab- 
lish that  there  was  no  market  price  for  such  ties  at  such  time  and 
place.  Idn 

DEDICATION. 
See  Highway,  1, 2, 8, 4. 

DEFAULT. 

1.  Sebvicb  bt  publication  :  bxbcutok's  sale.    In  a  proceeding  for 

tlie  sale  of  real  estate  by  an  executor,  wherein  the  probate  court 
prescribes  the  same  notice  as  is  provided  by  statute  in  ordinary 
cases,  a  defendant  in  the  proceeding,  who  has  been  served  by  pub- 
lication only,  is  entitled  to  avail  himself  of  the  provisions  of  section 
8160  of  the  Revision,  and  may  thereunder  have  the  order  of  sale, 
made  on  default,  set  aside  on  motion  therefor  at  any  time  within 
two  years  after  the  making  of  such  order,  ffttgton,  Executor,  v. 
Evstout  847. 

2.  Practigb.    An  oral  agreement  between  parties  to  delay  or  postpone 

the  trial  of  a  cause  to  a  day  beyond  that  set  for  trial,  which  is  not 
communicated  to  the  court  whose  action  it  is  intended  to  govern, 
will  be  treated  with  but  little  favor  in  an  application  by  the 
defendant  to  set  aside  a  default.    IHxon  v.  Braphey,  460. 

8.  Justice  of  the  peace.    A  defendant  in  an  action  before  a  justice 

of  the  peace,  who  has  appeared  and  answered,  but  fails  to  make  a 
further  appearance  on  the  day  to  which  the  cause  is  continued, 
cannot  be  said  to  be  in  default  within  the  meaning  of  section  8886 
of  the  Revision,  and  the  justice  has  no  power  to  open  the  judgment 
rendered  against  him  on  the  testimony  of  the  plaintiff,  and  order 
a  fiehearing  of  the  cause.    DougloM  v.  La'ngdon  d  Bro„  245. 
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4  PowKE  OF  OOUBT  TO  BBT  ABiDB.  Where  judgment  by  default  Iumi 
been  entered  without  legal  authority  fas  upon  an  insufficient  notice) 
the  court  may  set  the  same  aside  without  any  showing  on  the  part 
of  the  defendant  or  affidavit  of  merits,  as  prescribed  by  section  3150 
of  the  Reyision.  Said  section  has  reference  to  cases  where  the 
eourt  has  authority  to  enter  the  default.    Baals  et  tut.  y.  8kui69 

6.  Plbabihg.  Where  a  demurrer  to  an  answer  is  sustained,  a  default 
should  not  be  granted  for  want  of  a  further  answer,  in  the  absence 
of  any  rule  or  order  of  the  court  fixing  the  time  within  whidi  such 
answer  must  be  filed.    BoUim  y.  Coyg$haU  et  ak.,  510. 

DEMURRER. 

1.  WAiyiEB :    JUBISDICnOKAL    qUSBTIOK  *.    FRACTICB.      The    right    tO 

object  to  an  erroneous  ruling,  in  sustaining  a  demurrer  to  a  peti- 
tion, is  waived  by  pleading  over.  But  where  the  question  raised 
is  a  jurisdictional  one,  relating  to  the  subject-matter,  this  rule 
does  not  preclude  the  party  pl^uiing  over  from  again  raising  it  on 
appeal  to  the  supreme  court.    Roland  y.  Brock,  ^i. 

t.  But  an  alleged  error  of  the  court  in  deciding  as  to  whether  a  certain 
f^ict  exists,  which,  if  true,  would  oust  the  court  of  jurisdiction,  or 
is  alleged  in  the  pleading  demurred  to,  must  be  saved  and  shown 
of  record,  the  same  as  any  other  question.  Id, 

8.  PBAcncB.  The  sustaining  of  a  demurrer  to  the  whole  of  an  answer, 
one  count  of  which  is  good»  is  erroneous.  Bon/ney,  Admf,,Y. 
Bonney,  448. 

4  Waiver  of.  The  right  to  insist  upon  the  erroneous  action  of  the 
court  in  overrulinff  a  demurrer  to  the  petition  is  waived  by 
answering  over.    (Miu^ord  v.  Wo{f,  CarpenUr  4b  Angle,  567. 

Bee  Plxadihq,  8. 

Practics,  8. 

EMINENT  DOMAIN. 

1.  Highway  :  damaobs.    In  assessinf  the  damages  occasioned  by  thv 

taking  of  private  property  for  public  use,  the  advantages  that  may 
result  to  the  owner  on  account  of  the  improvement  for  which  the 
property  is  taken  cannot  be  considered.  Jsraol  e$  al,  v.  Jeteett 
et  al.,  475. 

2.  Rule  applied.    It  was  accordingly  held,  in  a  proceeding  wherein 

damages  were  claimed  on  account  of  the  relocation  of  a  road  over 
the  claimant's  land,  that  a  rule  adopted  by  the  court  below  in 
ascertaining  the  claimant's  damages,  to  the  effect  that  the  measure 
thereof  was  the  difference  shown  by  deducting  the  value  of  the 
land  after  the  change  from  its  value  before,  was  erroneous.  Id, 

8.  The  correct  rule  in  such  case  would  be  to  determine  the  amount 
which  the  damages  for  the  new  or  relocated  line  would  exceed  ^a 
damages  sustained  by  reason  of  the  old  one,  and  allow  that  sum 
to  the  claimant.  Id. 

EQUITY. 
Bee  CONTBTAHCB,  8. 
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BBBOR  WITHOUT  PREJUDICE. 
See  CRiMiNiLL  Law,  14. 
Instruction. 
JuBY  AND  Verdict,  2, 4. 
Practice,  5, 9, 10. 

ESTOPPEL. 

Bee  Former  Abjudication. 
Judicial  Sale,  8. 

MORTOAOE,  6. 

ESTBAT. 

in  HAT  18 :  RBFLBYIN.  An  estray  is  an  animal  whoee  owner  is  nnknown 
It  Ib  aoooidingly  held,  that  a  person  cannot,  under  the  statute  relat- 
inj^  to  estrays,  take  up  an  animal  found  on  his  unf enced  premises^ 
whose  owner  is  known  to  him ;  and  the  owner  of  the  animal  may, 
in  such  case,  bring  replevin  for  it  without  first  tendering  to  the 
person  taking  the  animal  up  the  cost  and  expenses  incuned  by  him 
in  respect  thereto.     Walters  v.  Oktes,  437. 

EVIDENCE. 

1.  Where  adverse   party  is  executor  :   husband  and  wifb. 

The  rule  of  the  statute  (Rev.  §  8982)  which  prohibits  a  party  from 
.  testifying  where  the  adverse  party  is  the  executor  of  a  deceased 
person,  does  not  apply  to  the  wtfe  of  the  claimant,  and  she  is 
oomp«)tent,  under  the  statute,  to  give  evidence  sustaining  his  claim 
against  the  estate.    8hafer  v.  Dean,  Admr,,  144. 

2.  Opinions  of  experts.    In  an  action  against  an  administrator  for 

boarding  and  nursing  the  decedent,  the  opinions  of  persons  expe- 
rienced in  taking  care  of  the  sick,  based  upon  the  evidence  which 
they  liad  heard  given  in  the  case,  as  to  the  value  of  the  board, 
nursing  and  care  rendered  to  the  deceased  by  the  plaintiff,  were 
held  competent.  Id, 

8.  Declarations  of  plaintiff.  It  was  also  held,  that  the  dedara- 
tiouB  of  the  plaintiff  while  having  the  care  of  the  decedent  and 
rendering  the  services  sued  for,  as  to  what  he  thought  the  same 
were  worth,  and  what  he  intended  to  charge  therefor,  were  admis- 
sible in  evidence  against  the  plaintiff*.  Id. 

4.  Sheriff's  foreclosure  :  deed.    A  deed  made  by  a  sheriff  under 

a  foreclosure  proceeding,  by  notice  and  sale  pursuant  to  chapter 
118  of  the  code  of  1851,  is  not  of  itself  prima  fade  evidence  of 
the  regularity  of  such  proceeding,  nor  of  the  truth  of  the  recitals 
in  8n<£  deed  contained.    Seevers  v.  Drennon,  225. 

5.  Impeachment  :  contradictory  statements.    The  credibility  of  a 

witness  cannot  be  impeached  by  proof  of  contradictory  statements, 
unless  the  proper  foundation  therefor  is  laid  by  first  asking  the 
witness  in  respect  thereto  and  to  the  time  and  place  thereol 
WUlianuon  v.  Peel,  458. 
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6.  Nor  will  an  exception  be  made  to  the  rule  whore  an  affidayit  foi 

a  continuance  has  been  filed,  on  the  groand  of  the  absence  of  a 
witness,  and  the  opposite  party,  for  the  purpose  of  proceeding  to 
trial,  admits  that  tne  witness,  if  present,  would  testify  to  the  &^ 
alleged  in  th«>i  affidayit.  Id 

7.  It  was  accordingly  held,  that  evidence  that  the  absent  witness  had 

made  a  statement  contradictory  to  the  facts  alleged  in  the  affidavit 
was  not  admissible  for  the  purpose  of  impeachment.  Id, 

fi.  Where  adyersb  party  is  an  executor:  deposition.  Where 
pending  an  action  the  defendant  died,  and  his  administrator  was 
substituted,  it  was  hM,  that  the  deposition  of  plaintiff,  taken  in 
the  action  before  the  death  of  the  decedent,  was  not  admissible  in. 
behalf  of  the  plaintiff,  in  view  of  section  3983  of  the  Revision, 
which  prohibits  a  party  from  testifying  where  the  adverse  party 
is  the  executor  or  administrator  of  a  deceased  person.  Quidk  v. 
Brooks,  Admr,,  484. 

9.  Corroboration  of  impeached  wrrNBss.    The  doubt  thrown  upon 

the  testimony  of  a  witness  by  proof  of  his  bad  character  may  be 
removed  by  corroborating  evidence.    Snediker  v.  Poorbaugh,  488. 

10.  SuBSCRiBiNO  WITNESS :  PR03CIS80RT  NOTE.  The  execution  of  a 
promissory  note,  signed  with  the  mark  of  the  maker  and  attested 
Dv  a  subscribing  witness,  may,  when  necessary  to  be  proven,  be 
shown  by  evidence  other  than  that  of  the  subscribing  witness, 
where  it  is  shown  that  such  witness  is  out  of  the  jurisdiction  of  the 
court,  that  his  residence  is  unknown,  and  that  proper  efforts  have 
been  made,  without  success,  to  obtain  his  deposition  or  personal 
attendance.    BcUUnger  v.  i>arM,  512. 

11.  Estoppel  of  party  objbctino.  A  party  cannot  complaui  of  the 
admission  of  evidence,  under  a  rule  adopted  by  the  court,  claimed 
to  be  erroneous,  when  such  rule  was  adopted  at  the  instance  or 
upon  the  suggestion  of  the  party  complaining.  Crawford  v.  Wolf, 
Carpenter  db  Angle,  567. 

12.  Opinion  of  experts  :  hypothetical  facts.  The  opinion  of  a 
witness  as  to  the  amount  and  value  of  labor,  based  upon  a  ffiven 
state  of  facts,  and  his  personal  knowledge,  to  some  extent,  of  the 
work  done,  is  admissible  where  the  witness  is  skilled  and  expe- 
rienced in  the  character  of  labor  in  question.  Id, 

18.  Parol  evidence.  The  rule  that  parol  evidence  is  inadmissible 
to  contradict  or  vary  terms  of  a  written  instrument  is  not  violated 
by  the  admission  of  testimony,  under  a  proper  state  of  pleadings, 
tending  to  show  that  the  instrument  never  had  any  legal  exist- 
ence or  binding  force,  by  reason  of  fraud  or  want  of  oonsideratioii. 
Fifnt  NoHonai  Bank  of  Cedar  Bapide  v.  Hurford  d  Bro^  579. 

See  Bills  and  Notes,  11. 

Books  of  Account. 

Foreign  Judgment,  2. 

Frauds,  Statute  of. 

Garnishment,  2, 8. 

Pleading,  7. 

Practice,  14. 

Trust. 
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EXECUTION. 

Stat  of  :  on  judomekt  in  sttfreite  cottbt.  Where  an  appellee 
and  plaintiff,  in  a  jadgment  appealed  from,  takes,  instead  of  a 
simple  affirmance  of  the  jadgment  of  the  court  below,  a  new  judg- 
ment in  the  supreme  court  against  the  appellant  and  his  sureties, 
the  latter  are  entitled  to  stay  of  execution  the  same  as  if  the 
judgment  had  been  rendered  in  the  lower  court.  Wright,  J., 
diuenting.  Peoria  Fire  and  Marine  Insuranee  Co,  y.  Dickerson 
et  al.,  98. 

See  JiDiciAL  Sale,  1, 2. 

FENCES. 

Common  inclosubb  :  cattle  damage  feasant.  Where  adjoining 
owners  agree  to  inclose  land  in  common,  such  agreement  releases, 
for  the  time  being,  each  party  from  obligation  to  build  a  partition 
fence;  and  if  one  of  them  turns  his  cattle  upon  his  own  land, 
from  which  they  stray  upon  the  land  of  the  other  and  do  damage, 
he  is  liable  therefor,  the  same  as  he  would  be  if  the  lands  were 
separated  by  a  lawful  parttiion  fence ;  and  the  other  party  may 
distrain  the  cattle  while  thus  trespassing  upon  his  land,  regardless 
of  the  fact  as  to  whether  their  owner  turned  them  on  his  own  land 
with  the  intention  that  they  should  go  upon  the  land  of  the  other. 
Winters  ▼.  Jacobs,  115. 

FORECLOSURE. 
See  Eyidencb,  4. 

Venue. 

Mortgage. 

FORGERY. 
See  Bills  and  Notes,  12. 

FOREIGN  JUDGMENT. 

1.  Certificate  of  authentication.  The  attestation  of  the  derk  to 
a  transcript  of  a  foreign  judgment*  upon  which  suit  is  brought, 
should  be  in  conformity  with  the  form  used  in  the  state  from 
whence  the  judgment  comes,  and  the  evidence  of  this  fact  should 
be  found  in  the  certificate  of  the  judge  of  the  court  of  which  the 
attesting  officer  is  clerk  ;  but,  under  our  law,  it  is  not  necessary 
that  such  certificate  shall  be  signed  by  the  judge  who  is  the  pre- 
siding officer.  If  signed  by  a  judge  it  is  sufficient.  Simons  db  Co, 
▼.  Cook,  324 

3.  Absence  of  seal:  evidence.  Where  the  want  of  a  seal 
appeared  in  the  attestation  clause  of  the  certificate,  and  the  judge 
certified  that  the  clerk's  certificate  was  in  due  form  of  law ;  tha« 
he  was  clerk ;  that  his  signature  was  genuine,  and  that  his  official 
acts  were  entitled  to  full  faith  and  credit,  —  it  was  held,  that  the 
certificate  and  attestation  were  sufficient,  and  the  record  admissible 
in  /evidence.  Id, 
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8.  Btamfb.  The  objection  that  neither  of  these  oertificates  were 
■tamped  was  held  not  well  taken.  No  stamp  is  required  thereto* 
nor  to  the  transcript  under  the  federal  revenue  law.  Id, 

FORMEB  ADJUDICATION. 

1.  EsTOPFEL.    A  former  adjudication  in  a  proceeding  to  enjoin  a  judg- 

ment, does  not  constitute  a  bar  to  a  subsequent  proceeding  for  the 
same  puipose,  when  matters  are  embraced  therein  which  have 
transpired  since  the  former  proceeding,  and  which  were  not  in 
issue  therein.  Dtoyer  ▼.  Goran  et  al.,  126. 

2.  EfPBCT  OW  citizen  of  JUDOIOSNT   AOAIITST   COUNTY:    BSTOFFEU 

A  judgment  against  a  county,  or  its  legal  representatives,  in  a 
matter  of  general  interest  to  all  the  people  thereof,  as  one  re- 
specting the  levy  and  collection  of  a  tax,  is  binding,  not  onlv  on 
the  official  representatives  of  the  county  named  in  the  proceeding 
as  defendants,  bht  upon  all  the  citizens  thereof,  though  not  made 
parties  defendant  by  name.  Clark  v.  Wolfet  al.,  197. 

8.  Jurisdiction  :  state  and  federal  courts.  The  holding,  in  Ex 
parte  Holman  etal.,2S  Iowa,  88,  that  where  a  federal  court  for  a 
state  has  decided  that  certain  prior  proceedings  of  a  state  court, 

S leaded  as  a  defense  and  as  depriving  the  federal  court  of  juris* 
iction,  are  ineffectual  for  that  purpose,  such  decision  is  oondu 
sive,  and  cannot  be  collaterally  impeached,  followed  in  the 
present  case.  Beck,  J.,  dissenting  on  the  same  grounds  as  in  the 
case  mentioned.  Id, 

FRAUDS,  STATUTE  OP. 

1.  Vendor  and  vendee:  evidence.    Under  our  statute  of  frauds, 

parol  evidence  is  admissible  to  prove  a  contract  for  the  sale  of 
real  estate,  when  the  purchase-money,  or  any  xMrt  thereof,  has 
been  received  by  the  vendor.    Devin  v.  Himer,  2Q7, 

2.  The  term  "  purchase-money,"  as  used  in  the  statute,  means  the 

consideration  received,  in  whatever  form  it  may  exist.  It  was 
accordingly  held,  where  the  plaintiff  agreed  to  convey  to  defend- 
ant a  certain  parcel  of  land  for  a  certain  parcel  owned  by  the 
defendant,  that  a  conveyance  by  the  plaintiff,  in  accordance  with 
this  contract,  was  a  payment  of  the  purchase-money  within  the 
meaning  of  the  statute,  id. 

FRAUDULENT  CONVEYANCE. 

Participation  in  fraud  by  vendee.  Where  a  vendor  conveys 
property  with  the  intent  of  defrauding  his  creditors,  and  such 
fraudulent  intent  is  participated  in  bv  the  vendee,  his  title  to  the 
property  will  not  be  protected  notwithstanding  he  paid  a  sufficient 
consideration  therefor.  Chapel,  Ecker  dt  Dowley  et  al.  v.  Clapp 
et  al.,  191. 

GARNISHMENT 

1.  Of  mortoaoee  of  personal  property.  A  mortgagee  of  personal 
property  which  has  never  come  into  his  possession  is  not  bound, 
after  garnishment  by  an  attaching  creditor  of  the  mortgagor,  to 
take  possession  of  the  property  for  the  benefit  of  such  creditor,  and 


INDEX.  629 

cannot,  in  the  absence  of  f rand  or  oollasion,  be  held  liable  for  the 
same,  though  it  exceeded  in  valae  the  amount  of  his  mortgage. 
OtiHu  Y,  Baymond  Bras,  dt  Co.,  52. 

2.  ASBIGNHENT  OF  DEBT:  INTERVENTION:  EVIDENCE.     The  honafidB 

assignment  to  a  third  party  of  a  debt  by  the  defendant  in  an 
attachment  proceedipg,  is  not  affected  by  garnishment  of  the 
debtor  after  the  date  of  such  assignment ;  and  the  assignee  may 
intervene  in  the  garnishment  proceeding  for  the  purpose  of  assert- 
ing his  right  as  agamst  the  plaintiff  in  the  attachment.  Ecukiy 
V.  QH)IA>8  et  al.,  m. 

3.  In  a  proceeding  of  this  character,  the  answer  of  the  garnishee  in 

the  garnishment  proceeding,  or  to  the  petition  of  intervention, 
cannot  properly  be  considered  as  evidence  against  the  assignee 
who  thus  intervenes.  Id, 

4.  Effect  of  judgment  bt  default  against  gahnishee.    A  judg- 

ment by  default  against  a  garnishee,  who  failed  to  appear  in  an 
attachment  proceeding  in  which  he  was  garnished,  constitutes  no 
bar  to  a  subsequent  action  against  him  on  the  debt  for  which  he 
was  garnished,  by  one  claiming  to  own  or  hold  the  same  by 
assignment  from  the  defendant  in  the  attachment  proceeding 
prior  to  the  garnishment. 

Arffu.  For  a  mere  failure  to  appear,  a  samUhee  Is  not  liable  to  pay  the 
amount  of  the  Judfirmeat  until  he  has  had  an  opportunity  to  show 
cause  against  the  issuinfr  of  an  execution ;  and  this  would  enable  the 
garnishee  to  protect  himself  from  liability  in  the  present  case  by 
showing  the  assignment  of  the  debt  to  plaintiff  and  the  Judgment  tn 
his  f SYor  against  him  thereon.     McPhaU  &  Co.  v.  Hyatt,  187. 

5.  Anbwbb  of  garnishee  :  promissory  note.  The  answer  of  a  gar- 

nishee that  he  holds  a  note  executed  by  a  third  party  to  the 
debtor,  which  he  received  from  the  latter  for  the  purpose  of  pay- 
ing a  certain  iudgment  on  which  he  was  surety  for  the  stay  of 
execution,  will  not  justify  a  judgment  against  the  garnishee. 
Dryden  v.  Adams,  Garnishee,  195. 

6.  Mort6a.ge  of  personal  propertt.    Where  the  answer  of  a  gar. 

nishee  merely  shows  that  he  holds  a  mortgage  on  personal  prop> 
erty  of  the  debtor,  which  is  in  the  possession  of  the  latter,  and 
the  value  of  which  is  not  shown,  the  garnishee  should  be  diB- 
charged.    Mrsi  Nat.  Bank  of  Newton  v.  Berry,  266. 

GRAND  JURY. 
See  Criminal  Law,  6,  7,  8. 

GUARDIAN  AND  WARD. 

Pension  money:  allowance  to  parent  for  support.  Funds  in 
the  hands  of  a  guardian,  belonging  to  his  wards,  derived  from  a 
pension  allowed  to  them  on  account  of  the  services  and  death  of 
flieir  father  in  the  military  service  of  the  United  States,  are  not 
exempt  fron^  liability  for  their  support ;  but,  to  justify  an  order 
of  allowance  therefrom  to  the  surviving  parent  for  their  past 
support,  would  require  a  stronger  showmg  than  for  a  future 
allowance,  and  should  only  be  made  under  special  circumstanceOk 
Wekh  and  Welch  v.  Burris,  186. 

HABEAS  CORPUS. 
See  Coktemfts. 


630 


INDEX. 


HIGHWAY. 


1.  Dbdigation  :  agceftancb  bt  the  public.    In  order  to  establish  a 

highway  by  dedication*  as  against  the  public,  where  damages  are 
sought  on  account  of  defects  therein,  it  is  necessary  to  show,  not 
only  that  which  in  law  will  amount  to  a  dedication  on  the  part  of 
the  owner  of  the  soil,  but  also  the  acceptance  of  the  highway, 
as  such,  by  the  public.    Mandersehid  v.  Tke  Oity  of  Dubuque,  73. 

2.  What  wn^L  amount  to  dedication   by  owner.      Dedication 

by  the  owner  may  be  established  by  any  act  or  acts  on  his  part 
indicating  a  clear  intention  to  dedicate  the  land  for  use  as  a 
public  highway.  Id. 

8.  Circumstances  from  which  dedication  mat  be  presumed.  It 
seems  that  dedication  on  the  part  of  the  owner  of  the  soil  may 
De  presumed  or  established  by  the  following  circumstances : 
1.  Continued  and  uninterrupted  use  on  the  part  of  the  public  for 
a  period  equal  to  the  time  fixed  for  tne  limitation  of  real 
actions. 
d.  Acts  of  the  owner  of  the  land,  implying  his  assent  to  its  use 
as  a  highway,  and  indicating  an  animus  dedicandi,  without 
regard  to  the  period  of  such  use.  Id.' 

4.  CONBTRUCTiON  OF  STREET  BT  OWNER.  The  construction  by  the 
owner  of  lands  in  a  city  of  a  street  over  them,  the  erection  of 
necessary  bridges  for  the  public  travel,  and  throwing  them  open 
to  the  public  use,  manifest  a  clear  intention  to  dedicate.  Id. 

6.  What  amounts  to  acceptance  bt  the  public.    Acceptance  hr 

the  public  of  a  highway  resting  on  Aedication  may  be  proved, 
in  a  case  against  the  public  authorities  growing  out  of  neglect  to 
repair,  by  the  same  character  of  evidence  that  is  sufficient  to 
establish  it  in  a  case  where  the  citizen  is  charged  with  obstruct- 
ing a  highway,  or  the  owner  is  required  to  surrender  his  land 
under  an  alleged  dedic<ition  to  the  public  use.  Id. 

0.  It  is  accordingly  held,  that  acceptance  may  be  sufficiently  shown 
by  public  use  of  the  road  as  a  highway,  and  work  done  thereon 
by  the  proper  authorities  to  repair  the  same.  Id. 

7.  The  drcumstances  which  have  been  held  sufficient  to  justify  the 

inference  of  acceptance  by  the  public  in  the  different  states, 
instanced,  and  the  authorities  collated  by  Beck,  J.  Id. 

8.  Bffect  op  suBSEquENT  REPAIRS.    In  an  action  for  damages  on 

account  of  injuries  received  in  consequence  of  the  neglect  of  the 
public  authorities  to  repair  a  highway  resting  upon  dedication, 
evidence  of  repairs  by  them  thereon  subsequent  to  the  injuir 
complained  of  is  proper  to  go  to  the  jury,  as  a  circumstance  tena- 
ing  to  show  a  previous  recognition  and  adoption  of  the  street  as 
a  highway.  Id. 

9.  Municipal  corporation  :  streets  leading  from  citt.    A  city 

is  liable  for  injuries  occasioned  by  a  dangerous  place  in  a  road 
leading  into  or  from  one  of  its  public  streets,  and  which  is  in  such 
close  proximity  thereto  as  to  naturally  endanger  persons  tra^rel- 
ing  thereon.  Id. 

10  As  to  whether  such  place  is  so  near  a  public  street  as  to  be 
dangerous  to  persons  traveling  thereon,  is  a  question  of  fact  for 
the  lury.  Id.  "" 
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11.  The  inference  of  acceptance  by  the  public  is  not  aathorized  from 
a  dedication  of  the  road  by  the  owner  of  the  soil,  and  use  thereof 
by  the  public,  alone.    Per  Williams,  J.,  disserUing,  in  tame  ecue, 

12.  Evidence  of  repairs  subsequent  to  the  date  of  the  injury  com- 
plained of  is  not  admissible  for  the  purpose  of  showmg,  or  as 
tending  to  show,  prior  acceptance  or  adoption  of  the  way  by  the 
public.  Id. 

See  Eminent  Domain 

INDICTMENT. 

See  Criminal  Law,  1, 2, 6, 7, 10. 

Intoxicating  Liquob. 

INNKEEPER. 

Ldotation  of  liabilitt  bt  notice.  The  mere  posting  in  the  room 
of  a  guest  a  notice  limiting  the  liability  of  the  innkeeper  for 
losses  by  theft,  unless  certain  directions  are  observed,  does  not 
operate  as  notice  to  the  guest  of  its  contents ;  and  it  seems,  that 
unless  it  be  shown  that  the  guest  read  it,  or  his  attention  was 
called  to  its  contents,  or  that  he  willfully  avoided  learning  the 
same,  the  liability  of  the  innkeeper  will  not  be  affected  thereby. 
BodweU  V.  Bragg  d  Bro.,  2S2, 

INSTRUCTIONS. 

1.  Ebbob  without  FBBJI7DICE.    The  giving  of  an  erroneous  instruc- 

tion upon  an  issue  which,  in  view  of  facts  upon  other  issues,  it 
was  unnecessary  to  consider,  is  not  reversible  error.  Bar&roft, 
George  <fc  Co.  v.  Haioorth  et  dl.,  462. 

2.  Ebbob  without  fbejudice.    The  refusal  or  modification  of  an 

instruction,  where  such  action  could,  under  the  facts  of  the  case, 
have  worked  no  prejudice  to  the  party  complaining,  constitutes  no 
ground  for  reversal.    Jewett  v.  The  Home  Insurance  Co.,  562. 

8.  Htfothetical  state  of  facts.  An  instruction  based  upon  a 
hypothetical  state  of  facts,  of  which  there  is  no  evidence  in  the 
cafie,  is  erroneous.  Id. 

See  Slandeb,  2. 

INTEREST. 
See  UsuBT. 

INSURANCE. 

Additional  insubance:  waiteb  of  conditions:  estoppel.  The 
fact  that  the  insurers,  in  a  policy  of  fire  insurance,  were  notified, 
after  the  destruction  of  the  property  insured,  that  subsequent 
insurance  in  other  companies  had  been  obtained  by  the  assured ; 
and  the  further  fact,  that  the  company,  through  its  agent,  after 
such  notice,  appointed  an  appraiser  to  determine  the  value  of  the 
property  not  destroyed,  and  failed  to  refund  to  the  assured  the 
unearned  premium,  will  not  amount  to  a  waiver  of  a  written  coi^ 
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ditlon  in  the  policj,  to  the  effect  that  if  additional  inBumnoe  i« 
made  and  not  consented  to  by  the  company,  in  writing,  indorsed 
on  the  policj,  then  the  policy  shall  be  void,  nor  estop  the  com- 
pany from  relying  upon  a  breach  of  this  condition  as  a  defense. 
J&weU  €t  al.  ▼.  Tm  Home  Imurance  Co.,  662. 

INTOXICATINa  LIQUOR. 

L  Gbdon Aii  LAW :  8TATUT0BT  PROYI808.  To  sustam  a  conviction  for 
selling  wine,  under  an  indictment  for  keeping  and  selling  intoxlp 
eating  liqnor,  it  need  not  be  charged  in  the  indictment,  nor  proven 
on  the  tntil,  that  the  wine  was  not  manufactured  from  grapes  or 
fruit  f^wn  in  tliis  state,  as  specified  in  the  proviso  to  the  prohibi 
tory  Uquor  law  contained  in  section  1583  of  the  Revision.  That 
the  case  comes  within  the  proviso  mentioned  is  matter  of  defense. 
The  auUe  v.  SUipp,  551. 

2.  This  case  falls  within  the  rule,  that  what  comes  by  way  of  prcvito 
in  a  statute  must  be  insisted  upon  for  the  purposes  of  defense  by 
the  party  accused,  but  that  where  exceptions  are  made  in  the  enact- 
ing part  of  the  law,  then  it  must  be  charged  in  the  indictment  and 
proven  on  the  trial  that  the  case  does  not  come  within  any  of  the 
exceptions.  Id, 

JUDGMENT. 

L  Vacation  of  :  attorney's  jtuthoritt  to  appear.  A  Judgment 
will  not  be  vacated  on  the  ground  that  the  attorneys  appearing 
for  the  defendant  were  not  authorized  so  to  do,  when  the  fact  ca 
such  authority  is  not  fully  negatived,  but  left  in  doubt  under  the 
testimony,  and  there  are  no  allegations  in  the  petition  to  vacate 
showing  a  defense  to  the  action  upon  which  the  judgment  is 
founded.    BusteU  v.  FottaiPcUtoniie  County,  256. 

%,  Jurisdiction  :  conclusiveness  of  rkcitals.  In  an  action  upon 
a  judgment  rendered  by  a  justice  of  the  peace  in  this  state,  it  may 
be  shown,  by  extrinsic  evidence,  in  the  face  of  a  recital  contained 
in  the  judgment  that  the  defendant  was  served  with  notice,  that 
In  fact  he  nad  no  notice,  and  that  the  judgment  is  therefore  void 
for  want  of  jurisdiction.    8aUaday  v.  BainhiU,  555. 

See  Former  Adjudication. 

JUDICIAL  SALE. 

1,  Under  execution  running  to  another  county:  filing  of 

transcript.  Under  Be(*tion  3248  of  the  Revision,  executions  may 
issue  into  any  county  which  the  party  ordering  them  may  direct ; 
and  a  valid  sale  of  real  estate  may,  as  between  the  parties,  and  ss 
to  subsequent  purchasers  having  actual  notice  thereof,  be  made 
in  one  county  under  execution  issued  on  a  judgment  in  another 
county,  notwithstanding  no  transcript  of  the  judgment  is  filed  in 
the  county  where  the  land  was  situated  and  sold,  as  provided  by 
section  3240.    Hubbard  v.  Bartun,  239. 

2.  The  purpose  of  said  section  8249  was  to  provide  a  method  for  effect- 

ing a  lien  of  the  judgment  on  real  estate  in  tbe  county  where  such 
transcript  was  filed,  and  the  giving  of  constructive  notice  thereof 
and  proceedings  thereunder,  by  keeping  a  record  which  shisuld 
■how  the  same.  Id, 
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8.  PuBADiNO :  B8T0PPBL.  In  an  action  for  the  recovery  of  land  pur 
chased  by  the  plaintiff  at  a  judicial  sale  nnder  a  judgment  against 
the  defendant,  the  defendant  cannot  plead  as  a  defense  matters 
which  miff ht  have  been  pleaded  against  the  plaintiff  in  the  action 
wherein  ue  judgment  under  which  the  land  was  sold  was  ren 
dered.    £hans  v.  Bobbins,  472. 

JURISDICTION. 

See  Contract,  5. 

FoKMKB  Abjudication,  8 

JXTDOMBNT,  2. 

JURY  AND  VERDICT. 

1.  Sfbcial  FiNDmos :  fractics.    The  action  of  the  court  below  in 

refusing  to  return  the  jury  to  their  room  to  find  specifically  upon 
certain  questions  which  they  had  failed  and  signified  their  inability 
to  answer,  will  not  be  disturbed  when  it  is  not  apparent  that  in 
this  there  was  abuse  of  discretion  on  the  part  of  the  trial  court. 
OreeTdeaf,  Admr,,  ▼.  Tfie  lU,  Gent.  R,  R.  Co.,  14. 

2.  Error  without  prejudice.    Error  on  the  part  of  the  court  below 

in  refusing  to  receive  the  first  verdict  offered  by  the  jury,  because 
divided  against  the  several  defendants,  and  returning  them  to  their 
room  with  the  direction  that  they  must  find  a  gross  sum  against 
one  or  all  of  the  defendants,  will  not  operate  to  reverse  the  case 
when  the  appellee  enters  a  remittitur,  reducing  the  final  verdict 
against  the  appellant  to  the  same  amount  originally  returned 
against  him.    RovmU  v.  WiUiams  et  al.,  210. 

8.  Refusal  to  submit  special  interrogatories.  The  refusal  of  the 
trial  court  to  submit  to  the  jury  for  their  special  finding  thereon 
interrog^teries  asked  by  one  of  the  parties,  which  are  not  ultimate 
in  their  nature,  and  which  are  so  framed  as  that  the  jury  could  not 
well  consider  or  answer  them  without  great  danger  of  confusion 
and  misapprehension,  constitutes  no  ground  for  a  reversal  of  the 
judgment.    Phcmix  v.  Lamb,  352. 

4.  Special  findinob  :  error  without  prejudice.   Though  a  si>ecial 

finding  of  the  jury  is  not  warranted  by  the  testimony,  the  judg- 
ment will  not  be  disturbed  if  the  general  verdict  is  sustained  by 
the  evidence.  Id. 

5.  Judgment  on  special  findings.    Where  the  jury  return  special 

findings,  without  any  general  verdict,  the  court  may  render  judg- 
ment on  such  special  findings  when  the  amount  to  which  plaintiff 
is  entitled  under  the  law  is  clear  therefrom.  Hdphrey  v.  Th$ 
Chicago  d:  Rock  Island  R.  R.  Co.,  480. 

6.  Special  findings.    The  general  verdict  of  the  jury  will  not  be 

disturbed  by  their  special  findings,  if  it  can  be  made  to  stand  con- 
sistently therewith  upon  any  count  of  the  petition.  Jemmison  et  al. 
V.  Orajf  et  al.,  537. 

7.  Separation  of  jury.    That  the  jury  were  permitted  to  separate 

for  a  short  time  and  for  a  necessary  purpose  furnishes  no  sufficient 
cause  for  interference  with  their  verdict,  where  it  is  not  shown 
that  any  prejudice  results  to  the  party  complaining.  Bogg$  T« 
The  Chicago  d  If.  W.  R.  R.  Co.,  577. 

See  Criminal  Law,  16. 
Vol.  XXIX.— 80. 
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JUSTICE  OF  THE  PEACE. 


JuDGifSNT  OH  AFPKAL.  Upon  appeal  to  the  circuit  court  from  a  judg 
ment  of  a  justice  of  the  peace,  that  court  may,  upon  a  reveniiial  oi 
the  judgment  of  the  justice,  render  final  judjpment  instead  oi 
zemandhig  the  cause  to  the  justice.    Dixon  ▼.  Sroj^iey,  460. 

See  Default,  3. 

Railroad,  12. 

TR1S8PAB8,  2. 

LIMITATIONS,  STATUTE  OP. 

1.  Epfbct  of  nnx)R8SMBKT8.  The  case  of  Parmms  v.  Careg,  28  Iowa, 
481,  holding  that  partial  payments  and  indorsement  thereof  on  a 
promissory  note  are  insumcient  to  prevent  the  bar  of  our  statute  of 
limitations,  either  as  to  those  made  prior  or  subsequent  to  the 
statute,  followed  and  approved.  Harrencourt,  Admr,,  v.  MeniU 
A  Bro„  71. 

fi.  Bffbct  of  IND0R8BMBNT8.  A  payment  and  indorsement  thereof 
on  a  promissoiy  note  will  not  prevent  the  bar  of  our  statute  of 
limitations.  Following  ParsoM  v.  Carey,  28  Iowa,  4S1,  and  Har 
rencourt  v.  MerriU,  29  id.  71.    Bcberts  v.  Hamtnon,  128. 

S.  Promissory  NOTE :  eyidbnce  of  defendant.  Where,  in  an  action 
upon  promissory  notes,  in  which  the  statute  of  limitations  was 
pleaded,  it  appeared,  from  the  testimony  of  the  defendant,  who 
was  called  as  a  witness  by  the  plaintiff  under  section  2742  of  the 
Revision,  that  he  executed  the  notes  for  property  bid  off  by  him 
for  his  brother  at  an  administrator's  sale ;  that  his  brother  received 
the  property,  and  in  a  day  or  two  after  the  sale  also  signed  the 
notes ;  that  before  the  notes  were  due  the  brother  went  to  Califor- 
nia, and  had  never  since  returned ;  that  the  notes  were  not  paid 
when  he  went  away ;  that  he  himself  had  never  paid  the  notes,  and 
that  he  did  not  know  whether  they  were  paid  or  not,  —  it  was 
hMt  that,  from  this  testimonv,  the  debt  evidenced  by  the  notes 
still  justly  subsiHted  against  the  defendant  within  the  meaning  of 
the  statute.    Melfitt  v.  Helm,  802. 

i.  Estates  of  decedents.  While  a  claim  held  by  the  estate  against 
an  heir,  which  is  barred  by  the  statute  of  limitations,  might,  as  it 
seems,  be  considered  in  settling  his  distributive  share,  yet  if  an 
action  at  law  be  commenced  thereon  for  the  purpose  of  enforcing 
the  collection  thereof,  he  may  successfully  plead  the  statute  of  lim 
itations,  notwithstanding  the  pendency  of  a  proceeding  in  chancery 
for  the  settlement  of  the  estate  and  the  distribution  of  the  assets. 
Cfarret,  Beceif)er,  v.  Piertm,  304. 

See  Taxes  and  Tax  Sale,  10, 24 

MANDAMUS. 
See  Circuit  Court,  1. 

MECHANICS'  LIEN. 

1.  JuDomnrr :  sals  under.  The  special  execution  provided  by  sectioii 
1864  of  the  Revision,  for  the  enforcement  of  a  mechanics'  Iien» 
must  be  in  conformity  with  the  judgment  establishing  the  lien. 
W%l9on  V.  ReuUr  et  al,,  176. 
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2.  It  was  accordingly  held,  where  a  jadgment  was  rendered  eetabliah- 
ing  a  mechanics'  lien  against  the  building  alone.  Instead  of 
against  both  the  building  and  lot  on  which  it  was  situated,  that  a 
special  execution  against  both  was  not  authorized,  and  that  a  sale 
made  thereunder  was  void.  Id. 

X  Subcontractor:  notice.  The  notice  which  is  required  to  be 
given  by  a  subcontractor  to  the  proprietor,  of  his  intention  to 
claim  a  lien,  must  be  in  writing.    Jeure  v.  Perkins  et  al,,  2^. 


MORTGAGE. 

1.  Stipulation  for  attorney's  fee  :  ubxtrt  :  pleading.   A  stipula- 

tion in  a  mortgage,  that,  if  it  becomes  necessary  to  foreclose,  a 
reasonable  amount  shall  be  allowed  as  an  attorney's  fee  and  taxed 
aa  part  of  the  costs,  is  not  usurious ;  and  a  reasonable  fee  may 
be  recovered  as  part  of  the  costs,  without  any  averment  in 
the  petition  as  to  what  amount  is  a  reasonable  fee.  IfeUan  v. 
Everett,  184. 

2.  Forbcloburb:    parties.    A  person  claiming^  an  interest  in  the 

mortgaged  premises,  who  is  joined  as  a  defendant  in  a  proceeding 
to  foredose  the  mortgage,  cannot  object  that  the  mortgagers  are 
not  served  or  in  court.     WilUams  v.  Meeker,  292. 

8.  Provision  for  attorney's  fee.  Parties  to  a  mortgage  may. 
properly  provide  for  the  allowance  of  a  reasonable  attorney's  fee, 
to  l^  paid  by  the  mortgagor  and  included  in  the  judgment  in  case 
of  foreclosure.  Id. 

4.  In  form  of  deed.  A  conveyance  absolute  in  form,  but  which  is 
executed  for  the  purpose  of  securing  a  debt  due  from  the  grantor 
to  the  grantee,  will,  as  against  the  latter,  and  subsequent  pur- 
chasers chargeable  with  notice,  be  regarded  as  a  mortgage,  and  the 
premises  embraced  therein,  or  the  proceeds  thereof,  may,  to  the 
extent  of  the  surplus  remaining  after  the  satisfaction  of  the 
debt  intended  to  be  secured,  be  subjected  to  the  payment  of  a 
debt  held  by  a  creditor  against  the  grantor.  Alien  v.  Kemp 
et  al.,  452. 

J,  Estoppel.  Where  it  appeared  that  such  creditor,  prior  to  that 
time,  but  after  the  execution  of  the  deed  to  such  grantee,  entered 
into  an  arrangement  with  the  different  parties  interested  in  the 
property,  including  said  grantee,  in  respect  to  a  mortgage  exist- 
ing on  the  property,  executed  by  a  former  owner,  to  the  effect 
that  such  cr^itor  should  buy  in  the  property  and  then  quitclaim 
to  the  owners  of  the  different  parts,  including  such  grantee, 
which  was  accordingly  done,  it  was  held,  in  the  proceeding  by  the 
creditor  to  subject  the  land  to  the  payment  of  his  debt  against 
the  grantor,  that  he  was  not  estopped  by  such  facts  from  denving 
the  absolute  title  of  the  grantee,  and  a8sertin|r  that  he  only  held 
it  in  Uie  capacity  of  a  mortgagee.  Id. 

See  Stamps 


MURDER. 
See  Criminal  Law,  1, 2. 
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NBGUQENCB. 

L  Whszt  a  qmiBTiON  of  law  fob  the  court..  While  the  aues 
tion  u  to  whether  a  party  has  been  guilty  of  negligence,  Whidi 
10  one  of  mixed  law  and  fact,  may  be  decided  as  a  qaestion  ol 
law  by  the  court,  where  the  facts  are  undisputM  or  oonclusivelv 
proved,  this  rule  does  not  apply  when  the  facts  art  disputed,  and 
the  evidence  is  conflicting.  QreerUeaf,  Admr,,  ▼.  The  lU.  Cent 
B.  B,  Co,,  14. 

2.  Injttries  from  doo.  In  an  action  wherein  damages  were  sought  foi 
injuries  to  the  claimant's  horse  by  a  dog  which  had  followed  die 
claimant  and  his  team  from  the  house  of  the  owner  of  the  dog. 
where  the  claimant  was  boarding,  the  court  instructed  the  jury,  & 
substance,  that  the  claimant  was  guilty  of  negligence  if  "  he  suf 
fered  the  dog  to  follow  him,  tchen  he  might  have  prevented  it." 
Held,  that  the  instruction  was  erroneous.    Shehan  y.  Cornwall,  99. 

8  E^yTDBNCB.  A  party  claiming  to  recover  for  the  negligent  or  un- 
skillful acts  of  another  must  not  only  show  the  negligence  of 
defendant,  but  also  that  no  negligence  of  his  own  contributed  to 
the  result.    Baird  v.  Morford,  531. 

4.  Nbw  trial.  Iif  an  action  wherein  damages  are  sought  on  account 
of  injuries  resulting  to  property  from  the  negligence  of  defend- 
ant, the  question  of  negligence  is  one  of  fact  for  the  jury,  and 
Uieir  finding  thereon,  under  proper  instructions,  will  not  be  dis- 
turbed unless  clearly  against  the  weight  of  testimony.  Bogg»  v 
The  Chicago  dh  N.  W.  5.  iJ.  Co.,  bTt. 

See  Nbw  Trial,  1. 

Railroad,  6,  T,  8. 

NEW  TRIAL. 

1.  810KNB88  of  party  :  NBOLiOBNCB.  In  an  application  for  a  new 
trial,  based  upon  the  ground  of  the  i^udden  Illness  and  consequent 
unavoidable  absence  of  the  unsuccessful  party,  who  it  is  dauned 
was  a  material  witness  in  his  own  behalf,  it  must  be  shown  that 
neither  the  party  nor  his  attorney  have  been  guilty  of  any  negli 
gence  in  the  premises.     WhUworth  et  al.  v.  Murphy,  470. 

2  Cbrtification  of  bvidencb.  The  action  of  the  court  below  In 
overruling  a  motion  for  a  new  trial,  based  upon  the  g^und  that 
the  verdict  is  against  the  evidence,  will  not  be  reviewed  upon  a 
bill  of  exceptions  which  purports  to  contain  etiMantieUly  all  the 
evidence.    Jemmieon  et  al.  v.  Gray  et  al.,  537. 

8.  CoNFLiCTmo  BYiDBNCB.  It  Is  the  peculiar  province  of  the  jury  to 
elicit  the  truth  from  contradictory  and  conflicting  testimony,  and 
the  action  of  the  court  below,  in  such  case,  in  overruling  a  mo- 
tion for  a  new  trial,  based  upon  the  ground  that  the  verdict  is 
contrary  to  the  evidence,  will  not  be  disturbed,  unless  the  verdict 
is  clearly  against  the  weight  of  testimony.  Crawford  ▼.  Wolf, 
Carpenter  dt  Angle,  567. 

NONSUIT. 
See  Practicb,  13. 

OFFICIAL  BOND. 
See  Clbrk  of  District  and  CiRcinT  Goubts. 


INDEX.  637 

ORIGINAL  NOTICE. 

1.  Whbn  nrsTTFFiciBNT.    An  original  notice,  requiring  defendant  to 

appear  "  on  or  before  noon  of  the  second  da^  of  the  April  term  of 
the  district  court,  to  begin  on  the  12th  da^of  April,  1870,"  is  insuf- 
ficient to  require  an  appearance  when  the  term  did  not  commence 
until  the  18th  of  said  month.    Bo<iU  et  ux,  ▼.  8hul68  6t  al,,  607. 

2.  Afpearancb:  default.    An  appearance,  hj  the  attorneys  of  a 

defendant,  against  whom  a  def amt  has  been  entered  upon  an  insuf- 
ficient notice,  after,  and  for  the  purpose  of,  setting  aside  the  default, 
will  not  cure  the  defect.  Id, 

PARTIES. 

See  MOBTOAGK. 

partnership! 

1.  POWBRS  AFTEB  DiBSOLxmoN.    A  member  of  the  partnership,  after 

dissolution  thereof,  is  authorized  to  defend,  in  the  name  of  the 
partnership,  a  suit  against  the  firm,  to  appeal  from  the  judgment, 
and  to  procure  sureties  on  the  appeal  Dond  necessary  to  that 
end.    Cfard  v.  Olark,  189. 

2.  It  is  accordingly  held,  that  the  members  of  the  partnership  are  lia- 

ble in  such  case  to  a  surety  on  the  appeal  bond,  who  is  afterward 
oompelled  to  pay  the  judgment.  Id, 

8.  UsB  OF  THB  FIRM  KAMB.  To  bind  the  firm  by  a  contract,  it  is  not 
necessary  that  it  should  have  been  si^edby  all  the  partners  or  in 
the  firm  name,  if  it  was  intended  to  bind  the  firm,  was  so  accepted, 
and  was  in  respect  to  the  business  thereof.  Barcroft,  George  ik 
Co.  ▼.  Haworth  et  al„  462. 

4.  Dbclabations  of  partners,  a  partnership  may  be  shown  by  the 
separate  admissions,  acts  or  declarations  of  all  the  parties  sought 
to  be  charged  as  partners.  Id. 

6.  While  the  i 
connection 

another  of  which  he  was  ignorant,  it  is  otherwise  where  he  is 
aware  of  such  representations  and  takes  no  steps  to  contradict 
them,  and  credit  is  given  on  the  faith  thereof.  Id, 


»  partnership  cannot  be  shown,  as  against  one  denying  his 
on  therewiUi,  by  the  representations  or  declarations  of 


PERSONALTY. 

Claim  on  public  lands  :  administrator.  A  "  miners'  claim,"  being 
a  mere  possessory  right  on  public  lands,  is  personalty,  and  may  be 
sold  ana  conveyed  by  the  administrator,  (forbett,  Admr.,  v.  Berry 
hiU,  157. 

PLEADING. 

1,  Bills  and  notbs:  bvidbnce.  Under  our  system  of  pleading, 
which  requires  a  party  to  state  t^e  facte  upon  which  he  relies,  a 
plaintiff  in  an  action  against  the  drawer  of  a  bill  of  exchange  or 
the  indorser  of  a  note  cannot  aver  demand,  protest  and  due  notice 
thereof,  and  then  recover  thereunder  upon  proof  of  facts  amount 
ing  to  a  waiver  of  these  —  as  a  subsequent  promise  to  pay  by  the 
drawer  and  indorser,  after  full  knowledge  of  the  facts.  Lumbert 
dk  Co.  V.  PalmeT  et  at.,  104. 
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%  Vkndor  and  yendeb:  trespass.  In  an  action  hy  a  vendee 
u^ainst  hU  vendor,  to  recover  for  timber  taken  from  the  land  by 
tne  latter  after  a  verbal  contract  of  purchase  and  tbe  payment  of 
a  small  sum  by  the  vendee  thereon,  bat  before  the  deed  was  exe- 
cuted, and  before  the  vendee  had  taken  possession  of  the  land,  the 
petition  claimed  a  certain  snm,  and,  for  cause,  stated,  "that 
defendant,  on,  etc.,  caused  to  be  cut  and  carried  away  a  number  of 
valuable  trees,  standing  and  growing  upon  the  land  of  plaintiff 
(describing  it),  of  the  value,  etc.,  wherefore  plaintiff  claims  judg- 
ment," etc.    IIM, 

1.  That  the  action  was  not  in  form  an  action  of  tresnass,  in 
which  the  plaintiff  must  show  title  or  possession  at  tne  time 
the  timber  was  taken. 

fi.  That  under  the  petition  the  plaintiff  might  show  a  promise, 
on  the  part  of  defendant,  to  pay  for  the  timber ;  that  evi- 
dence of  this,  with  the  other  facts  of  the  case,  was  proper  to 
go  to  the  jury ;  and  that  it  was  error  to  withdraw  the  same 
iiom  their  consideration.  Williams,  J.,  di9$enHng,  KUne 
V.  Mann  et  al.,  112. 

8.  DsinTRRBR :  practice.  It  is  error  to  sustain  a  demurrer  to  the 
whole  of  an  answer,  one  count  of  which  is  good  asputting  in  issue 
material  averments  of  the  petition.    McPhaU  d  (k,  v.  ^aU,  187. 

4  The  allegation,  that  of  the  truth  of  such  averments  defendant  has 
not  knowledge  or  information  sufficient  to  form  a  belief,  is  equiv- 
alent to  a  denial  thereof  under  the  statute.  Id, 

QL  Denial  of  execution  of  note.  A  denial  contained  in  the  answer 
in  an  action  upon  a  promissory  note  of  all  indebtedness  to  plain- 
tiff, is  claimed  by  him  in  the  petition,  or  in  anv  sum  whatever,  is 
not  sufficient  to  put  in  issue  the  execution  of  the  note.  MoHonY. 
Coffin  e$  al„  285. 

(L  Amended  answer.  Where  an  amended  answer  is  filed  as  a  sub- 
stitute for  the  original  one,  the  issues,  will  be  ascertained  and 
determined  from  that  alone.  Lauman  v.  Ths  County  of  Dm 
Moine$,  810. 

7.  Evidence.    In  an  action  on  a  note  given  for  fruit  trees,  the  defend- 

ant  answered,  averring  that  the  trees  were  to  be  delivered  to 
defendant  in  good  condition  in  this  state,  and  were  shipped  at 
the  risk  of  plaintiff  and  in  his  own  name.  It  was  then  averred 
that  the  trees  were  frozen  and  damaged  while  in  plaintiff's 
possession,  and  owing  to  his  neglect.  On  the  trial,  aefendant 
introduced  evidence  tending  to  show  that  the  trees  were  improp- 
erly packed  and  lK>xed,  to  which  plaintiff  obiected,  on  the  ground 
that  such  evidence  was  not  admissible  under  the  issue  joined. 
Held,  that  the  evidence  was  admissible  under  the  averments  of 
the  answer.    Phoenix  if.  Lamb  et  ai,,  352.  • 

8.  Redundant  matter  :  practice.    Paragraplis  in  an  answer  which 

contain  matter  constituting  no  defense  to  the  action,  may  be 
stricken  out  on  motion  as  redundant  or  irrelevant  matter,  under 
section  2946  of  the  Revision.    £hans  v.  Bobbins,  472. 

9.  Admissions.    Parties  will  not  be  permitted  to  deny  in  or  under  one 

count  of  their  pleadings  what  is  affirmed  in  another.  And  the 
rule  is  not  changed  where  one  of  the  counts  is  by  way  of  answer 
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Mid  def  enae  to  the  matters  averred  in  the  petition,  and  the  oiher 
•et0  ap  a  cross  demand^  Baiird  v.  Marford,  581. 

See  Action  of  Bight,  2, 8; 
Ba.ll8  and  Notes,  4. 
Default,  5. 

MOBTGAGE,  1. 

Bailboad,  12. 
Tbebfabs. 

PBACTICB. 

1.  Mistake  ab  to  fobxtm.    The  right  to  have  corrected,  or  to  object 

apon  the  ground  of,  a  mistake  in  the  selection  of  the  forum,  as 
where  a  proceeding  which  should  have  been  at  law  is  commenced 
in  equity,  is  waived  by  going  to  trial  without  objection.  HtUch 
T.  Judd,  95. 

2.  In  8I7FBB1CE  OOUBT.    It  is  not  the  duty  of  the  supreme  court  to  con- 

sider and  pass  upon  points  not  presented  in  aigument,  though 
embraced  in  the  assignment  of  errors.    Clise  v.  Preebom,  110. 

8.  Injunction.  The  objection  that  a  motion  to  dissolve  an  injunc- 
tion was  informal,  comes  too  late  when  made,  for  the  first  time, 
after  appeal.    Bishop  v.  Carter,  Sheriff,  et  al.,  165. 

4  IifPBBFECT  BBCOBD.  Where  it  appears  from  the  record  that  a 
certam  motion  was  made  in,  and  overruled  by,  the  court  below, 
its  action  will  not  be  reviewed  when  the  motion  is  not  embraced 
in  the  transcript.  McDonald  v.  The  Chietufo  dk  IforthtoetUm  R,  R. 
Co.,  170. 

5.  Ebbob  without  pbbjxtdicb.    Mere  irreffularities  or  errors,  occuf> 

rin^  during  the  trial  of  a  cause,  whicn  could  have  worked  no 
prejudice  to  the  party  complaining,  will  not  operate  to  reverse 
the  judgment.    Ha/rt  v.  Livingston  et  al,,  217. 

6.  Objections  not  ubgbd  in  abgumbnt.    Objections  which,  though 

embraced  in  the  assi^ment  of  errors,  are  not  presented  in  the 
brief  or  argument,  will  not  be  considered  by  the  supreme  court. 
Bodtoell  V.  Bragg  d  Bro.,  232. 

7.  Bbtbial  afteb  default  :  evidence.    Where  judgment  entered 

on  a  default  in  an  action  on  a  promissory  note  has  been  opened, 
and  a  retrial  ordered  under  section  3160  of  the  Bevision,  it  is  not 
necessary  on  the  retrial  to  again  introduce  the  note  in  evidence. 
No  sufficient  defense  to  the  action  being  found,  the  original  judg- 
ment 18  simply  confirmed  and  continued  in  full  force.  Morton  v. 
Coffin  et  al.,  235. 

8.  Demubbeb:  supbeme  coubt.  Where  a  demurrer,  assigning  several 

causes,  is  sustained  as  to  one  and  overruled  as  to  the  others,  the 
supreme  court  will,  on  appeal,  affirm  the  judg^nent  of  the  court 
below  on  the  demurrer,  if  the  demurrer  should  have  been  sus- 
tained for  any  of  the  causes  assigned,  though  the  sustaining  of  it 
on  the  ground  ruled  by  the  court  below  was  erroneous.  Jeure  v. 
Perkiiis,  282. 
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9.  Eyidkncb:  errob  witboct  prkjxtdicb.    The  admlfldon  of  oljae* 

tionable  testimony,  which,  if  excladed,  could  not  have  chmnged 
the  verdict,  is  error  without  prejudice,  and  will  not  operate  to 
zeverse  the  judgment.     WhaUey  v.  JUmaU  its  Small,  288. 

10.  Amendment.  So,  too,  of  the  rejection  of  an  amendment  offered 
by  the  unsuccessful  party,  when  the  evidence  thereunder  v-ould 
have  been  equally  fatal  to  his  claims.  Id. 

11.  Objections  to  evidence.  The  grounds  of  objections  to  the 
admission  of  evidence  must  be  stated  in  the  bill  of  exceptions  or 
the  ruling  thereon  will  not  be  reviewed.     WilUatns  v.  Meeker.  292. 

12.  Excbptionb.  An  oral  exception  to  an  order  or  decision  is  suffi 
dent,  where  such  decision  is  entered  of  rooord,  and  the  nounds 
of  exception  appear  in  the  entry  at  the  end  of  the  <£Maflion, 
Oram&r  v.  WkUe,  886. 

18.  Nonbutt.  The  plaintiff  in  an  action  may,  before  the  case  is  finally 
submitted  to  the  court,  dismiss  his  action  as  to  one  of  sevens 
causes  upon  which  it  is  founded.    BalUnger  v.  Davi$,  512. 

14  Eyidbncb  :  bepabatioh  of  wrrNBSSBS.  The  exclusion  of  a 
defendant,  whom  it  is  proposed  to  introduce  as  a  witness,  during 
the  examination  of  his  co-defendant,  will  not  operate  to  reverse 
the  case,  where  it  is  not  shown  that  prejudicial  error  resulted 
therefrom.    JemmUon  et  al.  v.  Oray  et  al.,  587. 

10.  Where  in  such  case  it  is  not  disclosed  by  the  record  that  it  was  pro- 
posed to  introduce  as  a  witness  the  defendant  thus  excluded,  that 
fact  will  be  presumed.  Id, 

1<L  ESrror  wrrHOUT  pbejudice.  Oblections  not  made  to  the  admis> 
fdon  of  evidence  when  offered  in  the  court  below  will  not  be  con- 
sidered on  appeal.  Nor  will  mere  irregularities,  which  are  not 
fhown  to  have  prejudiced  the  party  complaining,  operate  to  re- 
Terse  the  judgment.    Crawford  v.  Wo^f,  Carpenter  d  Angle,  567. 

See  Amendment. 

CiBcniT  COUBT,  2,8. 
Costs,  2. 
Demubbeb, 
Pleading,  8, 6, 8. 

PRINCIPAL  AND  AGENT. 

L  Satibf action  of  mobtoaoe  fob  less  than  dub  :  action.  If  an 
s^nt,  receiving  compensation  from  his  principal,  satisfies  by 
mistake  a  mortgage,  which  he  is  authorised  to  collect,  for  a  less 
sum  than  is  actually  due  thereon,  he  is  liable  to  his  principal  for 
the  deficiency.    Kempker  v.  BMyer,  274. 

2l  In  the  absence  of  proof  to  the  contrary,  and  under  the  dreumstances 
of  the  case,  the  agent  in  the  present  instance  was  presumed  to  be 
an  agent  for  compensation.  Id. 

8.  Where  the  agent,  in  a  case  of  this  character,  pays  to  his  principal 
the  deficiency  for  which  he  is  liable  to  him,  as  above  stated,  he 
mav  re-imburse  himself  by  a  recovery  against  the  debtor  in  an 
acuon  therefor.  Id, 
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PBINCIPAL  AND  SURETY. 

L  ExTKNBiON  OF  PAYMENT.  A  binding  agreement  with  the  princi- 
paly  by  whidi  the  time  of  payment  is  extended  to  him  without 
the  oonaent  of  the  surety,  will  discharge  the  latter,  regardless  of 
the  fact  as  to  whether  he  was  or  was  not  prejudiced  by  such 
extension.    Bonney,  Admr.,  v.  Bonney,  448. 

2.  Dblat  :  msoLVSNCT  of  principal.  Mere  delay  in  suinf  the  prin- 
cipal, though  followed  by  his  insolvency,  will  not  diadiarge  the 
sureties.    3cM>i8  v.  0-raharn  et  cU.,  514. 

8.  Bbckept  of  advance  iNTKRi&ST  ON  MATURED  NOTE.  Whether  the 
reception  of  interest  in  advance  upon  a  note  past  due  is  prima 
facie  evidence  of  a  valid  contract  to  give  time  oi  payment,  which 
wHl  discharge  the  surety,  q^iere.  Id, 

4.  But,  if  so,  the  rule  cannot  apply  where  it  would  defeat  the  clear 
intention  of  the  parties  to  the  contrary.  Id. 

6.  Extension  of  payment.  While  an  agreement  to  extend  the  time 
of  payment  to  the  principal,  which  will  operate  to  release  the 
sureties,  may  be  implied  from  circumstances  as  well  as  expressly 
shown,  the  onus  in  either  case  is  on  the  sureties.  Id, 

6u  An  agreement  to  extend  time  of  payment,  which  does  not  debar  the 
holder  from  proceeding  against  the  principal,  is  insufficient  to 
discharge  the  sureties.  Id. 

See  Bills  and  Notes,  19. 

PROHIBITORY  LIQUOR  LAW. 
See  Intoxicating  Liquors. 

PROMISSORY  NOTES. 
See  Bills  and  Notes. 


RAILROAD. 

L  IXJUBIBS  TO  EMPLOYEES :  DUTY  IN  PROVIDINO  PROPER  APPLIANCES. 

It  is  the  duty  of  railroad  companies  to  provide  their  cars  with 
such  appliances  as  are  calculated  and  reasonably  necessary  to 
insure  the  safety  of  their  employees.  Ore&nleqf,  Admr.,  v.  The 
lU.  Cent.  JR.  B.  Co.,  14. 

9l  Instruction  construed  in  reference  thereto.  In  an  action 
against  a  railrokd  company  to  recover  for  the  accidental  death  of 
an  employee,  it  was  contended  by  the  plaintiff,  on  the  trial,  that, 
the  deceased  fell  under  the  train  by  reason  of  a  want  of  proper 
appliances  on  the  end  of  the  car  he  was  descending  to  uncouple 
the  train.  The  court  charged  the  jury,  in  one  of  its  instructions, 
that "  it  was  the  defendant's  duty  to  provide  cars  with  such  appU* 
ances  as  are  best  calculated  to  insure  the  safety  of  employees ; 
and  if  a  ladder  on  the  end  of  the  car,  or  a  handle,  as  described 
by  the  witnesses,  would  be  a  better  protection  to  life  than  the  car 
which  produced  the  ctcdderU,  then  it  would  be  defendant's  duty  to 
famish  a  car  with  such  appliances."  Held, 
"L  That  a  fair  construction  of  the  language  used  in  the  instni<y 
tion,  under  the  circumstances  of  the  case,  did  not  wananl 
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the  poBition  that  by  it  the  defendant  was  held  to  xtae  the 
hiffhest  skill  in  procuring  the  very  best  appliances,  bat 
rather  those  appliances  wnich  were  reasonablj  best  oalc»> 
Uted  to  insure  safety,  as  compared  with  those  furnished. 
8.  That  the  expression  "  the  car  that  produced  the  accident " 
did  not  assume  as  a  fact  that  the  car  produced  the  injuiy, 
and  that  the  jury  could  only  reasonably  have  believed  that 
it  was  used  as  designating  the  car  which  plaintiff  claimed 
was  defective.  Id, 

8.  Knowlxdoe  of  defect  bt  company.  If  the  car  in  anestion  was 
wanting  in  the  appliances  reasonably  necessary  for  the  safety  of 
employees  at  the  time  of  its  construction,  and  so  continued  when 
pat  and  used  upon  the  road,  it  would  not  be  necessary  to  show 
any  further  knowledge  thereof  on  defendant's  pan  in  onier  to  fix 
its  liability.  Id, 

4.  If,  however,  it  at  one  time  had  these  appliances,  and  they  were 
afterward  removed  by  accident  or  otherwise,  then,  before  an 
employee  could  recover  on  account  of  such  defect,  it  would  have 
to  be  shown  that  the  company  or  its  agents  had  notice  thereof,  or 
might  have  known  it  by  the  use  of  ordinary  care.  Id, 

Qu  Knowlxdob  of  defect  bt  employee.  If  the  danger  or  defect 
was  known  to  the  employee,  or  might  have  been  known  by  the 
nse  of  ordinary  care,  and  there  was  no  inducement  need  for  him 
to  remain  by  promises  to  remove  the  danger  by  remedying  the 
defect,  it  would  seem  that  he  thereby  assumes  the  risk,  and  would  « 
not  be  entitled  to  recover  for  injuries  resulting  there^m.  Id, 

6.  Nbolioekce  :  OHtTB  PBOBAKDt.    The  burden  of  proof  is  npon  the 

employee  to  show  both  the  negligence  of  the  company  and  his 
own  care.  Bat  he  is  not  bound  to  do  more  than  raise  a  reasonable 
presumption  of  negligence  on  the  part  of  the  company.  Id. 

7.  Where  employee   actb  under  XNSTRncTioNB.     Though   the 

employee  previously  knew  of  the  defect  in  the  appliances  of  the 
car,  his  right  to  recover  for  injuries  resulting  therefrom  would  not 
thereby  be  defeated,  if  he  was  acting  at  the  time  nnder  the  imme- 
diate orders  of  a  superior.  The  circumstances  which  the  jury 
may  take  into  consideration  in  passing  upon  the  question  as  to 
whether  the  employee  used  due  care,  stated  by  Wrioht^  J.  M 

8.  Contrxbutory  keoliosnce.    a  party  cannot  recover  of  a  railroad 

company  for  injuries  done  him  when  his  o^n  want  of  care  and 
pruoence  contributed  to  the  injury,  or  was,  in  whole  or  in  part,  the 
proximate  cause  thereof.    8pencer  v.  The  lU,  Cent,  B,  B,  Co.,  55. 

9.  It  was  accordingly  hM,  in  an  action  against  a  railroad  company  for 

injuries  received  while  attempting  to  cross  its  track,  that  the  fol- 
lowing instruction  was  erroneous,  to  defendant's  prejudice,  in 
failing  to  state  the  law  fully :  "  It  is  incumbent  upon  the  plaintiff 
to  use  all  reasonable  care  and  prudence  In  crossing  the  track,  and 
particularlv  at  stations  where  there  is  a  probability  of  there  being 
trains ;  and  the  want  of  such  care  and  prudence  on  the  part  of 
plaintiff,  if  it  tended  to  cause  the  injury,  will  be  taken  into  con- 
sideration by  the  jury  in  determining  the  liability  of  the  com- 
pany." Id, 

10.  QrviNO  OF  bionalb.  The  giving  of  signals  of  an  approa<^ing 
train  at  a  ooesing,  by  both  blowing  the  whistle  and  ringing  the 
bell,  i«  not  required  nnder  the  statute  nor  by  any  rule  of  law.  id 
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11.  Pbbcaution  in  CROS8INO  TRACK.  While  it  is  the  datjrof  apeiBon 
in  croesing  the  track  to  use  all  reasonable  precantion  to  ascertain 
whether  a  train  is  approaching,  he  is  not,  as  matter  of  law,  bound 
to  stop  his  team  and  look  and  listen  before  attempting  to  cross. 
He  may  have  satisfactory  and  safficient  evidence  to  just&fj  him  in 
attempting  to  cross,  without  this.  Id. 

12.  Plbading  :  jubtics  of  the  pbace.  A  petition  in  an  action  against 
a  railway  company,  which  avers  that  the  defendant  is  a  **  company 
doing  business  in  this  state  and  under  the  laws  thereof,"  is  not 
demurrable  on  the  ground  that  the  corporate  existence  of  the 
defendant  is  not  alleged,  nor  the  capacity  in  which  it  is  sued — 
especiallv  when  the  action  is  commenced  before  a  justice  of  the 
peace,  where  technical  exactness  is  not  required.  Mat  v.  The  111, 
Cent.  B.  B.  Co.,  102. 

18.  Station  accommodations:  eyidbnce.  In  an  action  against  a 
railroad  company  to  recover  for  injuries  alleged  to  have  been  occa- 
sioned by  defective  steps  in  the  end  of  a  platform,  beyond  which 
the  train  had  backed  during  a  stop  for  supper,  and  which  the 
plaintiff  was  descending  to  enter  the  car,  evidence  that  the  pas- 
senger room  was  filled  with  tobacco  smoke,  crowded  and  offensive, 
was  held  admissible  as  a  part  of  the  transaction,  and  as  tending  to 
show  that  plaintiff  was  iustified  in  leaving  the  room  and  seeking 
the  cars  before  the  train  had  returned  in  front  thereof.  McDonduL 
▼.  The  Chicago  A  N.  W.  B.  B  Co.,  170. 

14  It  was  also  held,  that  evidence  tending  to  show  that  passengers  to 
and  from  another  railroad  usually  passed  over  these  steps,  was 
admissible  to  show  that  plaintiff,  when  injured,  was  not  enaeavor- 
ing  to  enter  the  cars  by  a  dangerous  and  unfrequented  place.  Id. 

15.  Duty  to  frovidb  station  accommodations.  The  rules  governing 
railroad  companies  as  to  their  duty  in  providing  proper  station 
accommodations,  and  their  liability  for  injuries  resulting  from 
their  failure  so  to  do,  as  declared  in  this  case  on  the  former  appeal 
(26  Iowa,  125),  followed  and  approved.  Id. 

16.  Liabilitt  fob  stock  killed,  a  railroad  company  is  liable  for 
stock  killed  upon  itsunfenced  track,  that  have  escaped  there  from 
the  inclosure  of  the  owner  through  which  the  road  passes.  Follow- 
ing Hinman  v.  T?ie  Chicago,  Bock  Idand  and  Pacific  B.  B.  Co.,  28 
Iowa,  491.    Swift  v.  The  North  MUiouri  B.  B.  Co.,  243. 

17.  Location  of  DEPOT:  contract.  The  plaintiff  conveyed  the  right 
of  way  through  his  land  to  a  railroad  company,  on  condition  that 
it  should  make  the  village  of  C.  a  station.  The  company  made  C. 
a  station,  but  located  its  depot  about  one-fourth  of  a  mile  from  the 
town  plat.  Held,  under  the  circumstances  of  the  case,  that  this  was 
a  sufficient  compliance  with,  the  condition.  JeiMru  v.  Burlington 
d  Mieeawri  B.  B.  Co.,  255. 

See  Conveyance,  1, 2, 8. 

Corporation,  mxtnicipal,  8, 4. 

RAILROAD  SUBSCRIPTIONS. 

1.  Frattd  :  eyidbnce.  In  an  action  to  recover  for  an  amount  sub- 
scribed by  defendant  to  aid  in  the  construction  of  a  railroad, 
wherein  a  failure  of  consideration  and  fraud  in  obtaining  the  sub- 
s^ption  is  pleaded  by  the  defendant,  the  declarations  ox  a  person 
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made  at  the  meeting  where  the  Babecription  waa  made,  who  ia  not 
shown  to  haye  been  aathoriaed  to  speak  for  the  company  or  those 
representing  it,  are  not  admissible.  Firti  Nat.  Bank  of  Cedar 
Bapidt  T.  Surford  dt  Bro„  579. 

8.  OOHSiDBRATiON.  The  agreement  on  the  part  of  a  railroad  company, 
oontained  in  a  written  proposition,  upon  which  subscriptions  are 
procured,  to  the  effect  mat  it  will  construct  a  railroad  to  a  certain 
point,  is  sufficient  as  an  original  consideration  to  support  a  sub- 
scription obtained  thereon,  though  the  company  afterward  failed 
to  perform  the  agreement.  Id, 

8.  Fraud.  Fraud  in  procuring  such  subscription  must  be  affirmatlTely 
whown,  and  will  not  be  presumed.  Id, 

4.  ERBCTION  of    depots    AKD  MACHIITS    BHOP8  :    FAILUBX    or    CON- 

BIDKRATION.  Where  such  written  proposition,  upon  which  the 
subscriptions  were  based,  stipulated  that  "eighty  acres  of  land, 
suitable  for  passenger  and  freight  depots,  madiine  shops,  engine 
and  car-houses,  and  side  tracks  are  to  be  furnished  free  of  any 
expense  to  the  company,"  it  was  held,  no  time  being  fixed  in  the 
written  agreement  within  which  such  erections  were  to  be  made, 
that  the  failure  on  the  part  of  the  company,  up  to  that  time,  to 
make  the  same  would  not  support  tho  plea  of  failure  of  con- 
sideration. Id. 

RELEASE. 

JODIT  OBUGOR8.  The  release  of  one  or  more  persons  who  are  jointly, 
or  jointly  and  seyerally,  bound,  is  a  discharge  of  all,  unless  it 
appears  from  the  instrument,  or  the  circumstances  and  relations  of 
the  parties,  that  they  cannot  reasonably  be  supposed  to  have  no 
intended.    Bonney,  Admr.,  ▼.  Banney,  448. 

REPLEVIN. 

1.  Deicand:  tender:  contract.  To  entitle  a  party,  who  has  bar- 
gidned  for  the  purchase  of  personal  property,  but  has  paid  no  part 
of  the  purchase-money,  and  no  time  nor  place  is  fixed  for  the 
deliTcry,  to  maintain  replevin  for  the  possession  of  the  property  a 
tender  of  the  purchase-money  and  a  demand  for  the  property  must 
haTO  been  made  before  the  commencement  of  the  action.  Sort  ▼. 
IdoingHon,  217. 

5.  And  it  seems  that  a  party  in  such  case  could  not,  independent  of  the 

question  of  tender  and  demand,  maintidn  replevin  for  the  property ; 
especially  as  against  a  subsequent  purchaser  without  knowledge 
of  the  prior  contract.  Id, 

Bee  Contract,  8. 

ESTRAT. 

SCHOOLS. 

1.  Formation  of  independent  districts:  quo  warranto.  Under 
chapter  148,  section  9,  Laws  of  11th  General  Assembly,  territory 
organised  into  an  independent  school  district  must  contain  not  leas 
than  two  hundred  inhabitants ;  and  an  independent  district  organ* 
ized  with  less  than  this  number  is  unauthorized,  and  the  legality 
of  it  may  be  inquired  into  by  an  information  in  the  nature  of  a  qua 
warranto.  The  StaU  m  rel.  v.  The  Independent  School  IHetrkl  of 
Cafbandale,2M. 
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1).  Whether  a  portion  of  the  territory  of  a  subdistrict  which  Ib  about 
to  be  organized  into  an  independent  district  can  be  excluded  there- 
from, qitere.  Id. 

SCHOOL  ORDER 

1.  DsFEKBEB :  COBFOBATION.  A  Bchool  Order,  drawn  apon  the  treaa* 
nrer  of  a  district  township  by  the  president  and  secretary  thereof, 
Ib  not  a  negotiable  instrument,  and  the  assignee  thereof  takes  it 
subject  to  all  equities  and  defenses  that  it  would  have  been  sub- 
ject to  in  the  hands  of  the  payee.  Boa/rdman  t.  Mayne  et  cU.,  839. 

a.  The  assignee  of  such  paper  is  bound  at  his  peril  to  ascertain  the 
extent  of  the  power  of  the  officers  of  the  district  in  issuing  the 
same,  and  if  issued  without  authority  this  defense  may  be  made 
against  an  assignee  thereof.  Id, 

Z.  LlABILITT  OF  OFFIGEBS  ISSCJING  THB  SAME:  LEGAL  FBATTD.     Nor 

would  the  officers  issuing  the  same  without  authority,  but  under 
the  supposition  that  they  had,  and  without  any  intentional  fraud, 
be  individually  liable  to  an  asi^ig^ee  thereof  (on  the  ground  that 
they  were  guilty  of  legal  fraud  in  issuing  the  order  without  author- 
ity), in  a  case  where  their  action  was  induced  by  the  fraudulent  re- 
presentations of  the  payee,  and  the  considerations  promised  by  him 
therefor  was  never  delivered  to  nor  received  by  the  district.  Id, 

4,  It  was  accordingly  held,  that  the  president  and  secretary  of  the  dis- 
trict township  were  not  personally  liable  to  an  assignee,  on  the 
ground  that  they  were  guilty  of  constructive  or  legal  fraud  in  issu- 
mg  an  order  thus  drawn  by  them  without  legal  authority,  which  it 
was  alleged  was  procured  by  the  fraudulent  representations  of  the 
payee  for  school  apparatus  that  was  never  delivered  to  the  dis- 
trict. Id. 

SLANDER. 

1.  Evidence.    To  sustain  an  action  for  slander,  the  slanderous  words 

need  not  be  proved  in  form  as  charged  in  the  petition,  but  it  is 
sufficient  to  prove  them  substantially  as  therein  set  out.  Desmond 
V.  Broum,  53. 

2.  Instruction.    In  an  action  for  slander  for  words  spoken  imputing 

want  of  chastity  to  the  plaintiff,  the  defendant  introduced  evidence 
of  circumstances  tending  to  show  the  truth  of  the  words  spoken, 
and,  thereupon,  the  plaintiff  introduced  testimony  tending  to  ex- 
plain such  circumstances.  In  respect  to  this  evidence  the  court, 
in  substance,  charged  the  jury,  that  if  they  should  find  that  such 
drcumstances  could  be  explained  upon  any  hypothesis  consistent 
with  her  innocence  of  the  acts  imputed,  then  it  was  their  duty  to 
give  them  such  explanation  and  consider  such  acts  unproved.  It 
was  urged  that  the  instruction  was  erroneous,  and  that  it  did  not 
leave  to  the  jury  to  determine  whether  the  suspicious  circuih- 
fltances  had  been  explained,  but  instructed  them  that  if  they  found 
they  eouid  be,  then  they  should  consider  the  facts  unproved.  It 
was  also  urged,  that  it  was  erroneous  in  instructing  the  jury  that 
they  should  find  the  matters  unproved,  if  such  circumstances,  tend 
ing  to  prove  the  same,  could  be  explained  upon  any  hypothesis, 
when  it  should  have  been  upon  any  reasonable  hypothesis.  Held^ 
that  while  the  instruction  might  be  open  to  criticism,  it  con 
tained  no  error,  sufficient  to  warrant  a  reversal.  Clear  et  ux,  Y 
Beasor,  827. 
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&  SzcBBSiYX  DA1CAOB8.  In  the  present  action  the  ooort  ref  oBed  tD 
disturb  a  yerdict  for  $3,000  damages  for  the  plaintiflSi  on  the 
ground  that  the  same  were  excessive.  Id. 

4  WORDB  ACTIOKABLB  PER  BE.  To  saj  of  a  Woman  that  she  is  a 
whore  is  actionable  p&r  se.    Snedeker  ▼.  Foorbaugh,  488. 

STAMPS. 

IfOBTGAOB:    EFFECT  OF  POST-BTAHPINO :    SUBSEQUENT  FURCHA8ER8. 

A  mortgage  insnfflcientlj  stamped  is  not  absolutely  Toid  aa 
between  the  parties  thereto  and  subsequent  purchasers  having 
actual  notice  of  its  existence,  and  as  to  them  it  will  be  entitled  to 
preference  if  afterward  properly  stamped  under  authority  of  the 
revenue  collector  within  the  time  allowed  bj  law.  The  case  of 
McBride  v.  Datv,  23  Iowa,  122,  distinguished  from  the  present 
WiUan  v.  B&uUr  et  al.,  176. 

See  Bills  and  Notes,  8. 

GOKTBTANCE,  10,  11. 

Fo&EioN  Judgment,  8. 

STATUTE. 
Bee  Intoxicatino  LiquoB. 

STATUTE  OP  FRAUDS. 
See  Fbauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 
See  LnciTATiONB,  Statute  of. 


STATUTES  CITED,  CONSTRUED,  ETC. 


OODB  OF  186L 
.  am,  2060.    Evidence.    Seeven  v. 
Drennon,2S6. 

RBYI8I0N  OF  1800. 
.    SO.  Oonatniotton    of    statutes. 

McCreacip  y.  Sexton,  856. 
846.  Clerk  of  district  court.  3for- 

aan  v.  I^yttg^  434. 
868.  Clerk  of  district  court.  Mor- 
gan v.  IxirHF,  434. 
800.  Taxes.      Launuin    v.     The 

Omnty  ofDet  Moinee^  810. 
T8T.  Tax  sale,  ware  v.  Hwmpeon, 

65. 
746.  Tax  sale.  Ware  v.  ITMmipton, 

65. 
748-763.  Tax  sale.     MeOreadu  v. 

Sexton  8S6:  Parker  v.  Ser- 

ton  A  Son,  4X1, 
788,  TIB.  Tax  sale.    Parker  v.  Ser- 

ton,  421. 
766.  Tax  sale.    Parker  v.  Sexton, 

421. 
708.  Taxes.       Lauman    v.     The 

OowUy  of  Dee  Moinee,  310. 
764.  Tax  sale.     Hurtey  v.  Strtety 

4». 


Sec.  764.  Tax  sale.  Ware  v.  Thom^peon^ 

65. 
**     767.  Tax  sale.   McOreadif  v.  See- 
ton,  856. 
"«     770.  Tax  sale.    MeOnady  v.  Sbv- 

ton,  856. 
'*     7T3.  Tax  sale.    MeOready  v.  &x>. 

ton,  866;   Hurley  v.  atreet, 

689. 
"    777, 778.  Tax  sale.  Evidence.  Ife- 

Cready  v.  Serttnu  856. 
**    770.  Tax  sale  redemption.    Ife- 

Cready  v.  Sexton,  866. 
**    781.  Tax  deed.    MeOready  v.  Sav- 

ton,  866. 
**    7B4.  Tax  sale.    MeOready  v.  Stov- 

Urn,  866;    Hurley  v.  Street, 

420. 
''    786,  787.  Tax  sale.     MeOready  v. 

Sexton,  866. 
'*     TOO.  Tax  sale.    MeOready  t.  Se^ 

totuSSO. 
*'    858, 854.  H^hway.  Israel  v.  Jeno- 

"  U84.  Municipal  corporation.    like 
CUy  of  IndianoUi  v.  Jonei, 

"  1141.  ConstltuUonal  law.  VonPhud 
V.  Hammer^  282. 
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BM-  X683.  Fences.    WtnUn  ▼.  Jacobt^ 

115. 
««  1660-15M.  Intoxloating  liquor.  The 

StaU  ▼.  Stapp.  561. 
**  1588.  Intoxicating    liquor.      The 

State  v.    iajn>%  551* 
^*  1707.  Promissory  note.     Hum  y, 

Hamhlin,  501. 
•*  1800, 1801.  Promlsaorv  note.  Voor- 

hiegy.AUee^  49. 
**  180B.  Promissory  note.     Huae  ▼. 

HanibUtu  501. 
"*  1805.  Clerk  of  district  court.  Mor- 


aan  t.  Xom/,  484. 
,  Mechanic's  lien. 


1865.  Mechanic's  lien.     WHmu  t. 

ReuUr^  176. 
1884.  Mechanic's  lien.     WUton  ▼. 

AeuteTf  178. 
2806.  Conreyance.    Barlovo  v.  27^ 

Ohicaoo,  R.  I.  A  P.  R.  R.  Co., 

278. 
2284.  Action  of  rificht.     WaUon  y. 

Omv,440. 
2800.  Bvldence.     Shafer  ▼.  Dean^ 

144. 
2878.  Administrator.      HvsUm  t. 

HuBton,  847. 
2405-2488.  Trust.    CoHUfU  ▼.  (7il80?^ 

61. 
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The  OvUsaoo  A  JiTz.  &  & 
Co.,  480. 

LAWS  OF  1884. 
Chi4>.  88.  Estraya.  ITotten  ▼.  CRam,  tK. 

LAWS  OF  1888. 
Chap.  48.  Rxceptlons.    itoot  ▼.  Tfte 

JO.  OmL  R.B,0(K^1SSL 
**    148.09.    SchooU.   TteSBotoT. 

The  Ind.    SeAooi  DM.  iif 

Oairbondalb,mL 

LAWS  OF  1888. 
Chap.  188.  0  88.  Taxation  of  Insuianoo 
companies.  The  Otty  cf 
Dubuque  y.  TheN.  W.  iJfe 
Ins,  Co,,  9. 
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SUITDAY. 

BaHBinov  of  jttdoment  on.  To  avoid  a  judgment  regular  on  ita 
face,  on  the  ground  that  it  was  rendered  after  midnignt  of  Satur- 
day, the  eviaenoe  should  establish,  bejond  the  doubt  naturally 
arislDg  from  the  difflcultj  of  determining  the  precise  time  of  a 
particular  transaction,  that  it  was  thus  rendered.  JBMop  ▼.  Gur- 
t0r,  Shenff,  et  al„  166. 

SUPREME  COURT. 

See  PRAcncx,  2, 8. 

SURETY. 

See  Pbingipal  akd  Subbtt. 

TAXATION. 

Railroad  lands.  Lands  held  by  a  railroad  company  under  land 
grant  acts  of  congress,  which  hare  never  been  certified  or  sot 
aoart,  and  which  are  incapable  of  identification,  are  not  taxable. 
Tne  present  case  is  distinguished  from  the  cases  of  The  Iowa 
Hameetead  Co.  ▼.  WebHer  County,  21  Iowa,  231,  and  Dvb,  andPac. 
B,  R,  Co.  ▼.  Same,  id.  28o.  The  Cedar  Bapide  df  Mo.  B.  B.  Co,  v. 
Woodbury  County  et  al.,  247. 


TAXES  AND  TAX  SALE. 

1.  Okprxmiumsof  insubance companies:  municipal  corfobatioh. 

The  annual  premiums  of  an  insurance  company  received  by  an 
agent  thereof  residing  in  a  city  are  not  subject  to  taxation  as  per- 
sonal property,  under  the  general  power  conferred  upon  the  city  by 
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its  charter  to  proTide  for  the  taxation  and  aBBessment  of  all  taxa- 
ble property  within  the  cit  j.  Ths  OUty  of  Dubuque  t.  The  Ufarth- 
ueetem  lAfe  Inawranee  Company,  9. 

8.  Such  premiums  are  in  the  nature  of  a  gross  income,  and  do  not  oon- 
stltnte  property  in  its  proper  sense.  i3. 

B.  &ALB  BN  1CA.B8B.  A  tax  deed  is  void  upon  its  face  which  shows  ser- 
eral  tracts  of  land  sold  together  for  a  gross  sum.  Wcvre  etoLY, 
Thompean  et  al,,  65. 

4  Of  tbacts  bxcebdikg  forty  acrbs.  Land  may  be  sold  for  taxes 
in  tracts  greater  than  for^  acres  when  so  assessed.  Following  the 
cases  of  Corbin  t.  De  Wolf,  25  Iowa,  124,  and  Stofjoart  y.  Chrbin, 
id.  144.  Id. 

8.  Effect  of  yoid  dbed.  That  a  tax  deed  is  Yoid  because  it  shows 
a  sale  en  masee  does  not  of  itself  render  the  eale  iuYalid.  Id, 

6.  Bank  stock.  The  case  of  Ektbbard  v.  The  Board  of  Swpervisore  of 
Johneon  County,  28  Iowa,  180,  holding  that  the  taxation  of  shares 
in  national  banks  was  not  authorized  by  chapter  108,  laws  o'f  1866, 
followed  and  approved.  Cole,  Gh.  J.,  dissenting.  Lauman  y.  The 
CUy  of  Bee  Mcines,  810. 

7.  Rbooybry  of  TAX&8  PAID.  Where  a  void,  illegal  or  erroneous  tax 
has  been  paid,  the  person  paving  the  same  is  entitled  to  recover  it 
back  under  section  762  of  the  Revision ;  and  when  the  board  of 
supervisors,  upon  being  applied  to,  refuse  to  order  it  refunded,  he 
may  commence  an  action  therefor  against  the  county.  Id. 

9.  Nor  is  the  rule  changed  by  the  fact  that  the  tax  collected  had,  with 
other  moneys,  been  distnbuted  to  the  state,  school  and  bridge 
fund.  Id. 

9.  No  question  is  made  herein  as  to  whether  it  was  not  the  duty  of 
the  party  to  appeal  from  the  action  of  the  board,  instead  of  com- 
mencing an  action  against  the  county.  Id. 

I.  Per  CuBiAM. 

10.  Statute  of  ldcitation.  The  case  of  Eldridge  v.  KuM,  27  Iowa. 
160,  holding  that  the  five  years'  limitation  provided  by  the  Revenue 
act  (Rev.  f  700)  does  not  begin  to  run  until  the  execution  and 
recording  of  the  tax  deed,  followed  and  approved.  MoCready  y. 
SeoPton  A  Son,  856. 

11.  Evidence  :  certificate  of  sale.  The  "  certificate  of  sale  "  for 
taxes,  made  by  the  treasurer  and  delivered  to  the  purchaser  at  the 
tax  sale,  is  competent  evidence  to  show  the  manner  of  sale,  etc., 
when  offered  by  either  party  in  a  controversy  as  to  the  sufficiencY 

.  of  the  tax  title;  but  where  there  is  a  difference  between  such 
certificate  and  the  record  of  sale,  the  former  must  yield  to  the 
latter.  Id. 

12.  Fraud  in  bale.  The  owner  of  land  sold  for  taxes  may  defeat  the 
sale  by  showing  fraud  ^mmitted  by  the  officer  conducting  the 
sale,  or  by  the  purchaser.  The  facts  proved  in  this  case,  and 
detailed  in  the  statement,  show  no  fraud.  Id. 

18.  Power  of  treasurer  to  make  second  deed.  A  treasurer,  who 
has  made  a  tax  deed  so  imperfect  and  irregular  as  not  to  pass  the 
title,  may,  on  his  own  motion,  where  the  law  has  been  substantially 
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wmplied  with,  make  a  Beoond  or  other  deed,  correct  in  fact 
and  regnlar  in  form,  ao  as  to  invest  the  pnrchaaer  with  the  le^l 
title.  It  was  accoidinglj  held,  where  the  deed  made  bj  the 
treaaorer  was  void,  aa  showing  a  sale  in  gross,  that  he  might  exe- 
eiite  a  second  and  corrected  deed,  showing  the  sale  in  parcels,  in 
accordance  with  the  facts  as  ^own  by  the  record  of  sales.  Id. 

Jtrg^  1-  The  statute  confers  upon  the  purohaser  the  right  to  have  the 
title  conveyed  to  him. 

3L  This  riirht,  and  the  power  of  the  treasurer  to  execute  a  deed 
thst  will  psM  the  title,  la  a  oontlnuinic  one. 

8.  If  the  treasurer  refuses  he  may  be  compelled  by  mandaimu  to 
oonvev. 

i.  A  manaamuM  confers  no  new  or  additional  authority,  bat  sim- 
ply reoulres  the  officer  to  discharge  a  duty  enjoined  by  law, 
when  he  refuses  or  neirlects  to  do  It. 

ft.  He  may  do  voluntarily  what  he  may  be  required  by  mandatmm 
to  do. 

14    CONCLUSIYBNEBS  OF  DBSD:    COKSTITtfTIONAL  LAW.     The  dauso 

of  the  Revenue  act,  which  makes  the  treasurer's  deed  conclusive 
evidence  of  the  regularity  of  all  prior  proceedings,  is  held  uncon- 
stitutional, as  depriving  a  person  of  his  property  without  due 
process  of  law,  so  far  as  respects  the  essential  prerequisites  for 
the  exercise  of  the  taxing  power,  such  as  the  assessment,  levy, 
sale  and  the  like ;  as  to  non-essentials,  or  matters  merely  direct- 
ory,  it  is  constitutionaL  Id, 

1S»  Act  yoid  in  part.  An  act  void  in  part,  because  unconstitutional^ 
is  not  necessarily  void  in  toto.  If  sufficient  remains  to  cany  it 
into  legal  effect,  without  the  aid  of  the  invalid  portion,  the  latter 
only  shall  be  rejected,  and  the  act  shall  stand.  Id, 

16.  It  wai  acoordinglv  held,  that  though  the  clause  before  referred  to, 
makinf^  the  tax  deed  conclusive  evidence,  was  unoonstitntional  so 
far  as  it  related  to  essential  prerequisites,  yet  that  it  would  be 
sustained  to  the  extent  of  the  le^slative  power,  and  that  the 
word  "  conclusive  "  would,  as  to  such  essential  prerequisites,  be 
considered  as  stricken  out.  Id. 

17.  A  tax  deed,  regular  on  its  face,  is,  under  our  statute,  priffia  /ocis 
evidence  of  the  regularity  of  all  prior  proceedings.  Id. 

II.  Per  Wright,  J.,  dissenting. 

18.  The  clause  of  the  Revenue  act  declaring  that  the  tax  deed  shall  be 

conclusive  evidence,  should  not  be  construed  as  declaring  the 
deed  conclusive  evidence  of  the  fact  or  exietenee  of  the  essential 
prerequisites,  or  as  precluding  the  party  from  proving  their  non- 
existence, but  onlv  as  to  the  regularity  of  tne  proceedings  in 
respect  thereto,  and,  hence,  such  clause  is  not  unconstitutionsl.  /d. 

19.  Where  a  treasurer  has  acted,  and  executed  one  deed  which  is 
imperfect  or  irregular,  he  cannot  make  a  second  one  on  his  own 
motion,  but  only  under  the  direction  or  order  of  court,  to  be 
obtained  by  suit  in  equity  or  by  mandamus.  Id. 

90.  Whxkb  part  of  tax  is  illboal.    Where  a  tax  sale  is  made  fcr 
an  aggregate  tax,  a  part  only  of  which  is  illegal,  such  illegal  tax 
will  not  affect  the  validity  of  the  sale,  or  the  right  and  title  con* 
veyed  by  the  treasurer's  deed.   Eldridge  v.  Kuehl,  27  Iowa,  IdO 
Rev.  §§  763,  762.    Parker  ei  al.  v.  8exUm  A  Son,  421. 
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21.  POWKR  OF  TRBASTTRER  TO  MAKE  BECOKD  DBBD.     The  power  of  the 

treasurer  to  make  a  second  and  corrected  deed,  conveTinff  the 
title,  when  the  first  deed  is  defective  or  void,  is  affirmed.  F^ow* 
ing  McOrtady  v.  Sextan,  ants,  856.  Wbight,  J.,  dmenting,  as  in 
that  case.  Id. 

22.  Tax  wakrant.    The  tax  warrant  is  not  an  essential  step  or  fact 

in  a  tax  sale.  The  power  of  the  treasurer  to  sell  is  derived  from 
the  statute  directl  j,  and  it  is  immaterial  whether  the  tax  warrant 
has  a  seal,  or  was  issued  by  order  of  the  board  of  supervisors,  or 
even  whether  there  was  a  tax  warrant.  Id, 

28.  The  case  of  Corbin  v.  ffiU,  21  Iowa,  70,  commented  on  and  ex- 
plained. Id. 

24.  Statittb  of  limitation.  The  five  vears'  statute  of  limitation 
contained  in  the  revenue  law  (Rev.  §  700)  does  not  besnn  to  run 
until  the  execution  and  recording  of  the  tax  deed.  Following 
mdridge  v.  £uM,  27  Iowa,  160.    Hurley  v.  Street,  429. 

26.  PowBB  TO  HAKE  SECOND  DEED.  The  power  of  the  treasurer  to 
make  a  second  and  corrected  det^d, affirmed.  FoUowiagMcOready 
V.  Sextan,  ante,  856,  and  Parker  v.  Sexton,  ante,  421.  Wbioht,  J., 
diteenting,  as  therein.  Id. 

26.  AojoiTBNHBNTS  OF  SALE.  Where  real  property  has  been  once 
duly  advertised  for  sale  for  taxes,  the  sale  thereof  may  be  made 
at  any  time  thereafter,  pursuant  to  adjournments  regularly  made, 
and  need  not  be  advertised  again.  Rev.  §§  764,  778,  and  Laws 
Ex.  Sess.  1861,  p.  82.  Id. 

27.  Pathent  of  taxes.  A  tax  deed  conveys  no  title  where  the  evi- 
dence shows  payment  of  the  taxes  before  sale.  Walton  v.  Orc^,  440. 

TENDER. 

Pjbfioient  amount.  If  a  party  tender  less  than  is  due  he  does  so  at 
his  peril,  though  he  may  honestly  believe  that  the  amount  ten- 
dered is  all  that  is  due  the  plaintiff.  HeUphrey  v.  Chicago  and 
Bock  Idand  B.  B.  Co.,  480. 

TRESPASS. 

1.  By  sheriff.    Where  a  sheriff  takes  the  goods  of  A.  under  an 

attachment  against  B.,  a  recovenr  may  be  had  afainst  him  for  the 
trespass  after  he  has  gone  out  of  office,  though  his  successor  sold 
the  goods  and  received  the  proceeds  arising  therefrom.  Dnke  v. 
Vincent  et  ai.,  806. 

2.  Pleading:  justice  of  the  peace.    Where  a  petition  before  a 

justice  of  the  peace  claimed  $100  "  for  damages  and  trespasses 
committed  by  defendant  upon  the  lands  of  plaintiff,"  allegins' 
possession  thereof,  and  that  defendant  "  broke  and  entered  said 
premises  by  force,  etc,  and  did  then  and  there  cut  down  and  carry 
away  from  and  off  said  premises,  one  hundred  trees  of  the  value 
of  tlOO,"  it  was  Jield,  that  plaintiff  was  not  confined  to  the  value 
of  the  trees  taken,  but  could  recover  for  the  consequent  iojuilM 
to  the  realty,  as  also  for  the  breaking.    Dugan  v.  EutU,  447. 

See  Pleading,  2; 
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TBUBT. 

L  PBOxnsOBT  HOTB :  DBSCBHT.  Promisflorj  notes  were  executed  to 
one  M  giuurdian  of  a  minor.  The  ffiiardian  and  ward  having  both 
died,  the  heirs  of  the  ward  claimed  to  be  entitled  to  the  notes,  or 
their  proceeds,  br  inheritance.  Held,  that  it  was  competent  for 
those  contesting  this  right  to  show  that  the  notes  were  not  the  abeo> 
late  property  of  the  ward ;  that  they  were  not  executed  with  the 
purpose  of  resting  the  title  to  them  in  her,  but  with  the  purpose, 
only,  and  as  a  means  or  contrivance,  of  securinfip  a  trust  fund  for 
her  support  after  her  arrival  of  a^e ;  and  tibat  she  having  died  prior 
thereto  no  present  interest  vested  in  her.   Collins  et  al,  v.  OiUon,  61. 

8.  Pasol  stidencb.  The  trust  in  such  a  case  being  one  of  peison- 
altj,  may  be  established  by  parol  evidence.  Id. 

USURY. 

laTXRBffT :  FENALTT.  Promissory  note  in  the  following  form :  "  One 
year  after  date  for  value  received  we  promise  to  pay  to  C,  or  order^ 
the  sum  of  $480 ;  and,  if  not  paid  when  due,  we  promise  to  pay, 
as  a  penalty  for  the  default,  interest  on  said  sum  at  the  rate  of  20 
per  cent  per  annum  from  maturity.  This  note  may  run  at  above 
rate  for  two  years,  interest  to  be  paid  annually."  HM,  in  an 
action  thereon,  that  the  note  was  not  usurious  upon  its  face,  the 
SK)  per  cent  being  construed  as  a  penalty,  and  the  plaintiff  held 
entitled  to  recover  interest  at  the  legal  rate.  Followin|^  Shuck  v. 
Wight,  1  Greene,  128 ;  and  Ghtoer  dt  £[oU  v.  Cart0r  db  SAaUuek,  8 
Iowa,  244.    Conrad  v.  Gibbon,  120. 

See  MOBTOAOB,  !• 

VENDOR  AND  VENDEE. 
Bee  GOHTBACT,  2, 4 

Fbaudb,  Statittb  or. 

PLBADIKa,  2. 

VERDICT. 
See  JXTBT  AND  Vbbdict. 

VENUE, 

1.  MOBTOAOB  FOBBCLOSTJBB.  Under  section  2795  of  the  Reviflion,  an 
action  for  the  foreclosure  of  a  mortgage  on  real  property  must  be 
hrought  in  the  county  in  which  the  subject  of  the  action  or  some 
part  thereof  is  situated.  ChadbourM  db  Fo»ior  v.  Cfilman  €t 
ua^,  181. 

t.  It  waa  accordingly  held,  in  an  action  to  foreclose  six  different  mort- 
gages upon  different  parcels  of  land  lying  in  six  different  counties, 
eadi  given  to  plaintiff  to  secure  a  distinct  portion  of  a  promissory 
note  werein  described,  that  as  to  the  five  mortgages  on  the  lands 
lying  in  the  counties  other  than  that  in  which  the  action  was  com- 
menced, the  venue  was  wrong,  and  that  the  court  had  no  juzisdio- 
tion  to  try  any  issues  arising  thereon.  Id, 
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WAGBB. 

AOTXOH  TO  BBOOTIER.  An  action  will  lie  and  a  recoyerj  maj  be  bad 
againat  a  stakeholder  for  the  amount  of  a  wager  placed  in  bla 
hands,  and.  which  he  paid  over  to  the  other  party,  after  being 
notified  bj  plaintiff  not  to  do  so.    Adkina  t.  M&mmg,  122. 

WILL, 

Ck>KBTBUCnON  OF.  A  testator,  after  devising  specifically^  several  parcels 
of  real  estate  and  items  of  personal  property  to  different  persons, 
devised  to  J.  B.  H.  a  larger  amount  of  real  estate,  personal  prop- 
erty and  choses  in  action,  among  which  was  a  "  home  place"  and 
a  certain  jad^ient  against  one  Fitzsimmons.  To  this  devise  was 
added :  "  said  J.  B.  to  settle  and  pay  all  my  just  debts  and  demands 
against  me,  which  my  home  place  and  Fitzsimmons  judgment  will 
pay  all  I  am  indebted,  and  put  a  tombstone  over  my  remains." 
MM,  that  said  J.  B.  H.  took  his  devise  with  the  liability  to  pay 
the  debts  of  the  estate,  and  that  this  burden  was  not  limited  to  said 
home  place  and  judgment,  but  extended  to  all  the  property 
devised  to  him.    Muitan,  Exr,,  v.  Hugtan,  847 

WBIT  OP  ERROR. 

1.  AiTiDATrr  BT  attobnst:  jubticb  of  thb  fbacb.    The  affidavit 

for  a  writ  of  error  to  the  proceedings  of  a  justice  of  the  peace  may 
be  made  by  an  attorney  of  a  party  applying  therefor,  who  hi 
acquainted  with  the  facts.    Diaon  v.  Braphey,  460. 

2.  It  is  not  necessary  that  the  affidavit  for  a  writ  of  error  to  the  action 

of  a  justice  in  setting  aside  a  default  should  show  that  the  plain- 
tiff resisted  the  motion  to  set  aside,  or  that  he  did  not  consent 
thereto,  or  that  he  excepted  to  the  action  of  the  justice,  or  that  he 
applied  to  the  justice  to  correct  the  error  complained  of.  Id. 
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